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Docket  No.  98770 
MAUD  GILLESPIE, 

V. 


Petitioner, 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1939 

May  25 — Petition  received  and  filed.  Taxpayer  noti- 
fied. (Fee  paid). 

May  25 — Copy  of  petition  served  on  General  Comi- 
sel. 

May  25 — Request  for  hearing  in  Tulsa,  Okla.,  filed 
by  taxpayer.  5/25/39  copy  served. 

July    5 — Answer  filed  by  General  Coimsel. 

July  10 — Notice  issued  placing*  proceeding  on  Tulsa, 
Okla.,  Calendar.  Copy  of  answer  served. 

Dec.  4 — Motion  for  leave  to  file  amended  petition, 
amended  petition  lodged,  filed  by  tax- 
payer. 12/5/39  granted. 

Dec.  6 — Copy  of  motion  and  amended  petition 
served  on  General  Counsel. 


2  Maud  Gillespie  vs. 

1940 

Jan.  3 — Answer  to  amended  petition  filed  by  Gen- 
eral Counsel. 

Jan.  8 — Copy  of  answer  to  amended  petition 
served  on  taxpayer. 

Feb.  17— Hearing  set  May  13,  1940,  Oklahoma  City, 
Okla. 

Mar.  19 — Application  for  order  to  take  depositions 
of  Maud  Gillespie,  filed  by  taxpayer. 

Mar.  27 — Order  to  take  depositions  of  Maud  Gil- 
lespie, entered. 

Apr.  11 — Motion  to  amend  order  to  take  depositions 
to  permit  the  taking  of  the  deposition  of 
Chas.  D.  Green  in  addition  to  Maud  Gil- 
lespie filed  by  taxpayer. 

Apr.  15 — Order  that  the  order  to  take  depositions 
issued  3/27/40  be  amended  to  provide  for 
the  taking  of  deposition  of  Maud  Gillespie 
on  April  27,  1940  instead  of  April  26,  1940, 
entered. 

Apr.  15 — Order  to  take  depositions  of  Chas.  D. 
Green,  entered. 

May  1 — Depositions  of  Chas.  D.  Green  and  Maud 
Gillespie  filed  (1).  Notary  served  parties. 

May  16 — Hearing  had  before  Mr.  Hill  on  the  merits. 
Submitted.  Depositions  of  Chas.  D.  Green 
and  Maud  Gillespie  received.  Entry  of  ap- 
pearance of  Harold  E.  Rorschach,  Esq., 
motion  to  file  amendment  to  petition 
granted.  Stipulation  Facts — Motion  to  file 
amendment  to  petition  and  amendment  to 
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petition  filed  at  hearing.  Briefs  due  45 
days  simultaneously.  Eeply  brief  due  15 
days.  [1*] 

1940 

June    4 — Transcript  of  hearing  5/16/40  filed. 

June  28 — ^Answer  to  amendment  to  amended  peti- 
tion filed  by  General  Counsel.  6/29/40 
copy  served. 

June  29 — Brief  filed  by  taxpayer.  7/1/40  copy 
served  on  General  Counsel. 

July    1 — Brief  filed  by  General  Counsel. 

July  15 — Rej^ly  brief  filed  by  taxpayer. 
1941 

Jan.  22 — Findings  of  fact  and  opinion  rendered, 
Hill,  Div.  2.  Decision  will  be  entered 
under  Rule  50. 

Feb.  19 — Computation  of  deficiency  filed  by  General 
Counsel. 

Feb.  19 — Motion  for  reconsideration  filed  by  tax- 
payer. 3/19/41  Denied. 

Feb.  19 — Brief  in  support  of  motion  for  reconsid- 
eration filed  by  taxpayer. 

Feb.  24 — Hearing  set  March  19,  1941  on  settlement. 

Mar.  3 — Motion  for  entry  of  decision  mider  Rule 
50  filed  by  taxpayer.  3/4/41  copy  served 
on  General  Coimsel. 

Mar.  19 — Hearing  had  before  Mr.  Armidell  on  set- 
tlement under  Rule  50.  Petitioner  agrees 
to  respondent's  recomputation.  Referred 
to  Mr.  Hill  for  decision. 


*Page    numbering    appearing    at    top    of    page    of    original    certified 
Transcript  of  Record. 
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1941 

Mar.  20 — Decision  entered,  Sam  B.  Hill,  Div.  2. 

June  19 — Petition  for  review  by  United  States  Cir- 
cuit Court  of  Appeals,  Ninth  Circuit,  with 
assignments  of  error  filed  by  taxpayer. 

June  19 — Proof  of  service  filed  by  taxpayer. 

Jmie  25 — Affidavit  of  service  of  petition  for  review 
filed. 

July  11 — Designation  of  contents  of  record  filed  by 
taxpayer — with  proof  of  service  thereon. 

[2] 


United  States  Board  of  Tax  Appeals 

Xo.  98770 

MAUD  GILLESPIE, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency,  IT:R:E:2,  OMS-90D,  dated  March  2, 
1939,  and  as  a  basis  of  her  proceeding,  alleges  as 
follows : 

1.  The  address  of  the  petitioner  is  712  North 
Roxbury  Drive,  Beverly  Hills,  California. 


CommW  of  Internal  Revenue  5 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
hereto  attached,  marked  Exhibit  ^^A^',  was  mailed 
to  the  petitioner  on  March  2,  1939,  by  registered 
mail  [3] 

3.  The  tax  in  controversy  is  income  tax  for  the 
calendar  year  1935.  The  deficiency  asserted  in  the 
ninety-day  letter  is  $1,476.55,  which  is  the  amount 
in  controversy. 

4.  The  determination  of  the  tax  as  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  of  Internal  Revenue 
erred  in  including  in  taxpayer's  gross  income  the 
sum  of  $17,666.25  received  from  F.  A.  Grillespie  & 
Sons  Company  during  the  year  1935. 

(b)  In  the  alternative,  if  the  Honorable  Board 
determines  that  any  part  of  the  sum  of  $17,666.25 
received  by  Maud  Gillespie  from  F.  A.  Gillespie  & 
Sons  Company  during  the  year  1935  is  taxable,  then 
only  such  portion  of  $17,666.25  is  taxable  as  repre- 
sents 3%  of  what  an  annuity  would  have  cost  at 
May  15,  1929  as  would  have  produced  the  sum  of 
$15,000  per  annum  during  the  lifetime  of  Maud 
Gillespie. 

5.  The  facts  upon  which  the  petitioner  relies  in 
support  of  the  foregoing  assignments  of  error,  and 
as  a  basis  of  this  proceeding,  are  as  follows: 

(a)  On  the  9th  day  of  February,  1921,  a  cer- 
tain trust  agreement  w^as  entered  into  by  which 
F.  A.  Gillespie,  Maud  Gillespie,  B.  A.  Gillespie, 
L.  A.  Gillespie  and  P.  A.  Gillespie  entered  into  a 
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certain  Declaration  of  Trust.  A  true  copy  of  said 
Declaration  of  Trust  is  attached  hereto,  marked 
Exhibit  ^^B''.  [4] 

On  the  15th  day  of  May,  1929,  F.  A.  Gillespie  and 
Maud  Gillespie  entered  into  a  certain  agreement, 
copy  of  which  is  attached  hereto  and  marked  Ex- 
hibit "C'\ 

On  the  15th  day  of  May,  1929,  a  certain  Agree- 
ment was  entered  into  between  F.  A.  Gillespie,  Maud 
Gillespie  and  F.  A.  Gillespie  &  Sons  Company,  a 
copy  of  which  agreement  is  attached  hereto  marked 
Exhibit  ''D". 

Pursuant  to  the  terms  of  the  foregoing  agreement, 
P.  A.  Gillespie  and  Maud  Gillespie  delivered  to 
F.  A.  Gillespie  &  Sons  Company  property  having  a 
value  materially  in  excess  of  the  cost  of  purchasing 
an  amiuity  upon  the  life  of  F.  A.  Gillespie  which 
would  pay  him  the  sum  of  $15,000  per  year  and 
an  annuity  upon  the  life  of  Maud  Gillespie  which 
would  pay  her  the  sum  of  $15,000  per  year  or 
$25,000  per  year  for  life. 

Pursuant  to  the  terms  of  the  foregoing  agree- 
ment, F.  A.  Gillespie  &  Sons  Company  paid  over  to 
Maud  Gillespie  during  the  year  1935  the  sum  of 
$17,666.25. 

(b)  Maud  Gillespie,  nee  Maud  McCoy  was  born 
in  Oil  City,  Pennsylvania  on  June  9,  1872.  She  re- 
ceived the  sum  of  $17,666.25  during  the  year  1935 
from  F.  A.  Gillespie  &  Sons  Company  mider  and 
by  virtue  of  the  contracts  entered  into  and  attached 
hereto  marked  Exhibits  ^*B'',  "C'\  and  ^'D'\  An 
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annuity  could  have  been  purchased  on  May  15,  1929 
upon  the  life  of  a  female  individual  born  on  June  9, 
1872,  which  would  have  paid  $15,000  per  annum  to 
said  female  individual  for  life  for  the  sum  of  $196,- 
537.50.  An  annuity  could  have  been  purchased  on 
[5]  May  15,  1929  upon  the  life  of  a  female  indi- 
vidual born  on  June  9,  1872,  which  w^ould  have  jjaid 
$20,000  per  annum  to  said  female  individual  for 
life  for  the  sum  of  $262,550.00.  An  annuity  could 
have  been  purchased  on  May  15,  1929  upon  the  life 
of  a  female  individual  born  on  June  9,  1872  which 
would  have  paid  $25,000  per  annum  to  said  female 
individual  for  life  for  the  sum  of  $327,562.50. 

F.  A.  or  Frank  A.  Gillespie  was  born  in  Venango 
City,  Pennsylvania  on  April  22,  1868.  An  annuity 
could  have  been  purchased  on  May  15,  1929  upon 
the  life  of  a  male  individual  born  on  April  22,  1868 
which  would  have  paid  the  sum  of  $15,000  per 
annum  to  said  male  individual  for  life  for  the  sum 
of  $153,750.00. 

Wherefore,  Petitioner  prays  that  the  Board  may 
hear  this  proceeding  and  determine  that  there  is  no 
deficiency. 

(Signed)     HAROLD  E.  RORSCHACH, 
Counsel  for  Petitioner, 

529  McBirney  Building, 
Tulsa,  Oklahoma.  [6] 
Stat-^  of  California, 
County  of  Los  Angeles — ss. 

Maud  Gillespie,  of  lawful  age,  being  tirst  duly 
sworn  upon  oath,  deposes  and  says  that  she  is  the 
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taxpayer  named  in  the  foregoing  petition  and  that 
she  has  read  said  petition  and  is  familiar  with  the 
statements  therein  contained  and  that  the  facts 
therein  stated  are  true,  except  such  facts  as  are 
stated  to  be  upon  information  and  belief  and  those 
facts  she  believes  to  be  true. 

(Signed)     MAUD  GILLESPIE 

Subscribed  and  swoiii  to  before  me  this  11th  day 
of  May,  1939. 

[Seal]  (Signed)     HELEN  GILBERT, 

Notary  Public. 
My  commission  expires :  Jan.  20,  1943.  [7] 


EXHIBIT  ^^A" 

1467M  SN-IT-1 

Treasury  Department 

Washington 

March  2,  1939 

Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 
Commissioner  of  Internal  Revenue 
And  Refer  to 

Mrs.  Maud  Gillespie, 

712  North  Roxbury  Drive, 
Beverly  Hills,  California. 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year(s)  ended 
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December  31, 1935,  discloses  a  deficiency  of  $1,476.55, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  jjrovisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  ninety  days  (not  comiting  Sunday  or  a 
legal  holiday  in  the  District  of  Columbia  as  the  nine- 
tieth day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  the  United  States  Board 
of  Tax  Appeals  for  a  redetermination  of  the  de- 
ficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Commissioner  of  Internal  Revenue,  Wash- 
ington, D.  C,  for  the  attention  of  IT:Cl:P-7.  The 
signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  thirty  days  after  filing  the  form,  or  on 
the  date  assessment  is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HELVERING, 

Commissioner, 
By  JOHN  R.  KIRK,     (Signed) 

Deputy  Commissioner. 
Enclosures : 
Statement 
Form  of  Waiver  [8] 
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STATEMENT 
IT:R:E:2 
OMS-90D 

Mrs.  Maud  Gillespie, 
712  North  Roxbury  Drive, 
Beverly  Hills,  California. 

Tax  Liability  for  Taxable  Year  Ended 
December  31,  1935 

Income  Tax 

Liability— $1,476.55 
Assessed — Xone 
Deficiency— $1,476.55 

This  determination  of  your  income  tax  liability 
has  been  made  upon  the  basis  of  information  on 
file  in  this  office. 

Adjustment  to  Net  Income 

Net  income  as  disclosed  by  return ($      209.29) 

Unallowable  deduction  and 
additional  income : 

Annuities  17,666.25 

Net  income  adjusted _ $17,456.96 

Explanation  of  Adjustment 
In  accordance  with  the  decision  of  the  United 
States  Board  of  Tax  Appeals  in  the  case  of  F.  A. 
Gillespie  for  the  year  1934  (38  B.  T.  A.  6  73)  the 
annuity  of  $17,666.25,  received  from  F.  A.  Gillespie 
and  Sons  Company,  Tulsa,  Oklahoma,  is  taxable  to 
you  under  the  provisions  of  section  22(b)  (2)  of  tlie 
Revenue  Act  of  1934. 
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Computation  of  Tax 

Net  income  adjusted $17,456.96 

Less: 

Personal  exemption 1 ,000.00 

Income  subject  to  surtax $16,456.96 

Less : 

Earned  income  credit 300.00 

Net  income  subject  to  normal  tax $16,156.96 

[9] 

Normal  tax  at  4%  on  $16,156.96 $      646.28 

Surtax  on  $16,456.96 830.27 


Total  tax  liability $  1,476.55 

Income  tax  assessed,  account  #661661 None 


Deficiency  of  income  tax $  1,476.55 

[10] 


EXHIBIT  ^^B'' 

DECLARATION  OF  TRUST 

Know  All  Men  by  These  Presents : 

That,  Whereas,  on  the  24th  day  of  April,  A.  D., 
1920,  there  was  duly  organized  and  created  the  P. 
A.  Gillespie  and  Sons  Company,  a  corporation,  duly 
organized,  created  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Oklahoma,  with  a  Capital 
Stock  of  One  Million  Dollars  ($1,000,000.00)  di- 
vided into  Ten  Thousand  (10,000)  shares,  of  the  i)ar 
value  of  One  Hundred  Dollars   ($100)   each;  and. 

Whereas,  several  years  prior  thereto  the  under- 
signed Settlor,  Donor  and  Trustee,  P.  A.  Gillesi)ie, 
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had  agreed  to,  and  did,  convey  and  transfer  the 
equitable  title  to  certain  interests,  respectively,  in 
and  to  a  part  of  the  properties  later  conveyed  by 
said  F.  A.  Gillespie  to  said  corporation,  to  be  paid 
for  as  provided,  to  Maud  Gillespie,  B.  A.  Gillespie, 
L.  A.  Gillespie  and  P.  A.  Gillespie,  the  wife  and 
sons  of  said  Settlor,  Donor  and  Trustee,  F.  A.  Gil- 
lespie; and. 

Whereas,  said  F.  A.  Gillespie  and  Sons  Company 
has  issued  to  said  F.  A.  Gillespie,  in  his  own  name, 
and  standing  in  his  individual  name.  Nine  Thou- 
sand, Nine  Hmidred  and  Eighty  (9,980)  of  said 
Capital  Stock  of  said  F.  A.  Gillespie  and  [11]  Sons 
Company,  and  Five  (5)  Shares  thereof  to  Maud 
Gillespie,  Five  (5)  Shares  thereof  to  B.  A.  Gilles- 
pie, Five  (5)  Shares  thereof  to  L.  A.  Gillespie, 
Trustee  for  said  P.  A.  Gillespie,  and  said  Capital 
Stock  of  and  in  said  Corporation  is  now  so  held; 
and. 

Whereas,  it  is  the  desire  of  the  undersigned 
Settlor,  Donor  and  Trustee  to  recognize  and  main- 
tain the  interests,  respectively,  equitably  belonging 
to  said  Maud  Gillespie,  B.  A.  Gillespie,  L.  A.  Gil- 
lespie, and  P.  A.  Gillespie,  to  be  paid  for  as  original- 
ly arranged,  when  so  conveying  and  arranging  said 
equitable  titles,  and  to  hold  said  Shares  of  Capital 
Stock,  as  hereinafter  set  forth,  under  the  terms, 
conditions  and  provisions  of  the  Trust  Estate,  or 
Trust,  hereinafter  set  forth ; 

Now,  Therefore,  By  These  Presents,  I  do  hereby 
declare  that  I  stand  seized  and  possessed  of,  and 
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have  and  hold,  Nine  Thousand  Nine  Hundred  and 
Seventy-five  (9,975)  Shares  of  the  Capital  Stock 
of  the  said  F.  A.  Gillespie  and  Sons  Company,  a 
corporation,  organized,  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oklahoma, 
aforesaid,  in  trust,  having  and  holding  One  Thou- 
sand, Nine  Hundred  and  Ninety-Five  (1,995)  there- 
of as  Trustee,  and  in  Trust,  for  said  Maud  Gilles- 
pie, One  Thousand,  Nine  Hundred  [12]  and  Ninety- 
Five  (1,995)  thereof  as  trustee  and  in  trust,  for  said 
B.  A.  Gillespie;  One  Thousand  Nine  Hundred  and 
Ninety-Five  thereof  as  Trustee,  and  for  said  L.  A. 
Gillespie;  One  Thousand  Nine  Hundred  Ninety- 
Five  (1,995)  thereof  as  Trustee  and  in  trust  for 
said  P.  A.  Gillespie,  and  One  Thousand  Nine  Hun- 
dred and  Ninety-Five  (1,995)  thereof  as  Trustee, 
and  in  trust,  for  said  F.  A.  Gillespie,  for  the  dura- 
tion and  under  and  upon  the  terms,  conditions  and 
provisions  hereinafter  set  forth,  as  follows,  to-wit: 
1.  Said  shares  of  said  Capital  Stock  shall,  and 
will  be  held  by  said  F.  A.  Gillespie,  and  his  suc- 
cessor or  successors,  as  such  Trustee  or  Trustees, 
during  the  life-time  of  said  Maud  Gillespie.  i>.  A. 
Gillespie,  L.  A.  Gillespie,  and  each  of  said  bene- 
ficiaries shall  at  all  times  be  entitled  to  all  the  divi- 
dends, for  the  natural  life  of  each  of  them,  respec- 
tively, cash,  stock,  bonds,  or  otherwise,  accruing  and 
divided  and  paid,  on  and  from  the  respective  num- 
ber of  shares  so  held  in  trust  for  each  of  them,  re- 
spectively, and  each  shall  have  a  like  interest  in  the 
surplus,  accretions  and  properties  secured  by,  and 
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added  to  said  corporation,  during  the  lifetime  of 
each  of  them,  respectively,  and  during  the  continu- 
ance of  this  Trust,  and  Trust  Estate.  [13] 

2.  Said  F.  A.  Gillespie  shall  be  and  act  as  such 
Trustee  during  his  lifetime,  and,  upon  his  death, 
said  Maud  Gillespie,  B.  A.  Gillespie,  L.  A.  Gilles- 
pie, and  P.  A.  Gillespie,  or  such  of  them  as  shall  be 
then  surviving,  at  the  time  of  the  death  of  said  F. 
A.  Gillespie,  shall  succeed  said  F.  A.  Gillespie,  and 
shall  thereafter  act  and  be  such  Trustee  or  Trus- 
tees, and,  upon  the  death  of  any  of  such  Trustees, 
respectively,  the  survivor  or  survivors  thereof  shall 
be  and  act  as  such  Trustees  or  Trustee. 

3.  Said  F.  A.  Gillespie,  during  his  lifetime,  as 
such  Trustee,  shall  have  the  absolute  control  of  said 
Stock  of  said  beneficiaries,  so  held  by  him  in  trust, 
and  he  may  allo\Y  the  same  to  stand  on  the  books 
of  said  Company  in  his  individual  name,  or  may 
have  the  same  transferred  to  him,  as  Trustee,  as 
he  shall  decide  and  determine,  but  in  either  event, 
during  his  lifetime,  he  shall  have  the  absolute  power 
to  vote  such  stock,  as  he  shall  deem  fit  and  proper, 
and  shall  not,  in  any  way,  be  controlled  by  the 
beneficiaries  in  voting  the  same. 

4.  In  the  event  that  said  beneficiaries  Maud  Gil- 
lespie or  F.  A.  Gillespie,  or  both,  should  die,  leaving 
the  other  beneficiaries,  or  a  part  thereof,  surviving 
them,  or  either  of  them,  then  the  surviving  bene- 
ficiaries hereunder  shall  have  and  take  the  share  or 
shares  of  said  beneficiary  or  beneficiaries,  share  and 
share  alike,  each  surviving  beneficiary  [14]  or  bene- 
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ficiaries  receiving  an  equal  and  like  part,  and  said 
stock  of  said  beneficiary  or  beneficiaries  shall  then 
and  there  become  and  be,  and  remain,  a  part  of  this 
Trust  Estate,  or  Trust,  and  shall  be  further  ad- 
ministered, under  the  terms  hereof,  for  and  during 
the  lifetime  of  such  surviving  beneficiaries,  as  here- 
in provided  for. 

In  the  event  that  said  beneficiaries  B.  A.  Gilles- 
pie, L.  A.  Gillespie  and  P.  A.  Gillespie,  or  either, 
or  all  of  them  should  die,  before  the  termination  of 
this  Trust  Estate,  or  Trust,  with  children  or  issue 
of  their  own  bodies,  respectivly  surviving  them,  re- 
spectively, then  such  children  or  issue  shall  have 
and  take,  share  and  share  alike,  under  the  terms  of 
this  Trust  Estate  or  Trust,  the  shares  of  said  Capi- 
tal Stock  held,  in  trust,  hereunder,  for  such  bene- 
ficiary or  beneficiaries,  respectively,  and  the  part  or 
portion  of  said  shares  of  said  capital  stock  of  any 
predeceased  beneficiary  or  beneficiaries  hereunder, 
passing  to  such  children  or  issue,  shall  then  and 
there  become  and  be,  and  remain,  a  part  of  this 
Trust  Estate,  or  Trust,  and  shall  be  administered, 
under  the  terms  hereof,  for  and  during  the  con- 
tinuance of  this  Trust  Estate  or  Trust. 

5.  Said  Settlor,  Donor  and  Trustee,  F.  A.  Gil- 
lespie, hereby  reserve  the  full  right,  power  and  au- 
thority, during  [15]  his  lifetime,  and  while  being 
and  acting  as  said  Trustee,  to  sell,  dispose  of  and 
convey  said  Shares  of  Stock,  and  to  reinvest  the 
funds  secured  therefor,  in  such  other  form  or  Trust 
or  Trust  Estate,  as  he  may  deem  best  so  to  do,  pre- 
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serving,  however,  at  all  times  the  due  proportions 
of  interests,  respectively,  as  herein  provided  for, 
and  likewise  to  change  the  form  and  investment  of 
this  Trust  Estate,  or  Trust,  as  to  him  shall  seem 
meet  and  proper,  so  preserving  at  all  time,  said  due 
proportions  of  interest,  respectively,  as  herein  pro- 
vided for. 

6.  Said  beneficiaries,  Maud  Gillespie,  B.  A.  Gil- 
lespie, L.  A.  Gillespie  and  P.  A.  Gillespie  shall  not 
have  any  right,  power  or  authority,  jointly  or  sev- 
erally, to  sell,  convey,  transfer,  pledge,  incumber, 
mortgage,  or  in  any  w^ay  dispose  of,  the  whole  or 
any  part  of  the  shares  of  Capital  Stock  held  here- 
under, in  trust,  for  them,  and  each  of  them,  nor  the 
dividends  and  income  accruing  by  and  from  said 
shares  of  Capital  Stock,  and  said  Shares  of  Capital 
Stock,  so  held  in  trust  for  them,  respectively,  and 
said  dividends  and  income,  and  every  interest  there- 
in and  thereto,  shall  at  all  times  be  free  from,  and 
not  subject  to,  any  debts  of  each,  or  either,  or  all 
of  them,  or  for  any  indebtedness,  or  any  claims, 
demands  or  causes  of  action  whatsoever,  that  any 
person,  corporation  or  company  shall  or  may  have, 
or  claim,  [16]  or  may  claim  to  have,  or  that  may 
be  made  against  them,  respectively,  or  any,  or  either, 
or  all,  or  them. 

7.  Upon  the  death  of  all  the  beneficiaries  herein 
named,  to-wit:  Maud  Gillespie,  B.  A.  Gillespie,  L. 
A.  Gillespie,  P.  A.  Gillespie,  and  F.  A.  Gillespie, 
this  Trust  Estate  and  Trust  shall  cease  and  ter- 
minate, and  said  shares  of  said  Capital  Stock,  or 
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the  interest  then  existing  in  said  Trust  Estate,  or 
Trust,  shall  thereupon  pass  absolutely  to  the  remain- 
der men  then  living,  and  herein  and  hereunder  pro- 
vided for,  or,  in  the  event,  no  such  remainder  men, 
specifically  mentioned  and  provided  for  herein,  shall 
then  be  living,  to  the  heirs  at  law  entitled  thereto 
free  and  clear  of  any  trust  or  restrictions  herein 
provided  for. 

10.  In  Witness  Whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  the  9th  day  of  February, 
A.  D.,  1921. 

[Seal]  (Signed)  F.  A.  GILLESPIE  [17] 


EXHIBIT  '^C^' 

AGREEMENT 

This  Agreement,  made  and  entered  into  this  15th 
day  of  May,  1929,  at  the  City  of  Los  Angeles,  in 
the  County  of  Los  Angeles,  State  of  California,  by 
and  between  F.  A.  Gillespie,  a  resident  of  Okla- 
homa, as  party  of  the  first  part  hereto  and  Maud 
Gillespie,  a  resident  of  the  City  of  Los  Angeles, 
State  of  California,  as  the  party  of  the  second  part 
hereto. 

Witnesseth : 
That  Whereas,  the  parties  hereto  intermarried  on 
the  ^\\\  day  of  February,  1892,  at  Finley,  Ohio,  and 
ever  since  said  date  have  been,  and  now  are,  hus- 
band and  wife ;  and, 
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Whereas,  the  only  issue  of  said  marriage  are  three 
sons,  named  Bernard  Gillespie,  Lester  Gillespie  and 
Parmer  Gillespie,  all  of  whom  are  of  legal  age ;  and 

Whereas,  the  parties  hereto  are  now  and  ever 
since  the  15th  day  of  January,  1929  have  been  living 
sejDarate  and  apart ;  and, 

Whereas,  the  said  second  party  did  on  the  2nd 
day  of  May,  1929,  commence  action  against  the  said 
first  party  in  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  County  of  Los  Angeles, 
to  secure  permanent  support  and  [18]  for  other  re- 
lief, and  which  said  action  is  kno\^Tl  and  designated 
upon  the  records  and  files  of  said  court  as  No. 
D-74622 ;  and, 

Wliereas,  each  of  the  said  parties  hereto  is  desir- 
ous of  determining  for  both  the  present  and  future 
their  respective  property  rights  and  their  respec- 
tive financial  obligations  toward  one  another; 

Now,  Therefore,  in  consideration  of  the  premises 
and  covenants  hereinafter  set  forth,  it  is  hereby 
mutually  agreed  as  follows,  to-wit : 

First:  In  full  and  complete  satisfaction  of  all 
financial  claims  and  monetary  demands  and  prop- 
erty claims  and  property  rights  of  every  nature, 
kind  and  character  whatsoever  that  the  said  Maud 
Gillespie,  said  second  party  hereto,  as  wife,  or  as 
widow,  or  otherwise,  has  had  or  now^  has,  or  might 
hereafter  have  against  the  said  F.  A.  Gillesi)io, 
said  first  party  hereto  or  against  the  estate  of  said 
F.  A.  Gillespie,  in  the  event  of  his  death  hereafter, 
as  heirs-at-law  or  otherwise,  and  in  consideration  of 
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all  other  covenants  and  agreements  in  this  agree- 
ment contained  and  on  the  part  of  the  said  Maud 
Grillespie  to  be  kept  and  performed,  the  pai-ties  here- 
to do  hereby  agree  each  with  the  other  as  follows: 

[19] 

1.  The  real  and  personal  property  now  owned 
by  the  parties  hereto  having  been  acquired  since 
marriage,  and  therefore,  being  community  property, 
is  hereby  transferred  each  to  the  other  as  follows: 

The  cash  funds  of  the  said  Maud  Gillespie  shall 
be  increased  to  the  sum  of  One  Hundred  Thousand 
($100,000)  Dollars  in  cash,  which  shall  hereafter 
be  her  sole  and  separate  property,  and  the  cash 
funds  of  said  F.  A.  Gillespie  shall  be  increased  to 
the  sum  of  One  Hundred  Thousand  ($100,000)  Dol- 
lars which  shall  hereafter  be  his  sole  and  separate 
property ; 

The  said  F.  A.  Gillespie  reserves  to  himself,  and 
Maud  Gillespie  agrees  to  make  any  proper  or  neces- 
sary document  or  bill  of  sale  to  convey  to  the  said 
F.  A.  Gillespie  his  personal  effects,  personal  prop- 
erty, his  own  Paige  automobile,  and  it  is  distinctly 
understood  and  agree  that  such  personal  effects  and 
property  of  the  said  F.  A.  Gillespie  shall  remain 
in  the  home  at  Beverly  Hills  until  such  time  as  he 
sees  fit  to  take  possession  of  same ; 

The  home  place  at  Beverly  Hills,  California,  shall 
be  properly  conveyed  to  Maud  Gillespie,  second 
party  hereto,  as  her  sole  and  separate  property-  and 
the  ranch  at  Oklahoma  shall  be  properly  conveyed 
to  F.  A.  Gillespie  as  his  sole  [20]  and  separate  pro])- 
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erty,  and  the  balance  of  the  property,  whether  owned 
jointly  or  separately,  or  standing  in  the  name  of 
the  parties  hereto,  or  in  the  names  of  others,  and 
particularly  the  securities  in  Vault  No.  2014,  Secur- 
ity-First National  Bank  of  Los  Angeles,  the  real 
estate  in  Oldahoma,  the  Gila  Water  Project,  the 
Red  Rover  Copper  stock,  the  claun  against  the  Los 
Angeles  Fisheries  Company,  shall  all  be  properly 
conveyed  to  a  corporation  known  as  F.  A.  Gillespie 
and  Sons  Company,  organized  on  the  24th  day  of 
April,  1920,  under  and  by  virtue  of  the  laws  of  the 
State  of  Oklahoma,  which  company  has  a  capital 
stock  of  One  MiUion  ($1,000,000)  Dollars,  divided 
into  Ten  Thousand  (10,000)  shares  of  the  par  value 
of  One  Hmidred  Dollars  each,  and  which  corpora- 
tion has  three  directors,  to-wit;  F.  A.  Gillespie, 
B.  A.  Gillespie  and  P.  A.  Gillespie,  each  of  whom 
own  five  shares  of  stock  of  said  corporation,  and 
the  balance  of  of  Nine  Thousand  Nine  Himdred 
Eighty-five  (9985)  shares  stands  in  the  name  of 
F.  A.  Gillespie,  as  trustee  for  said  members  of  his 
family  under  and  pursuant  to  that  certain  Declara- 
tion of  Trust  dated  February  9,  1921,  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof. 

2.  In  consideration  of  the  conveyance  of  said 
property  to  such  corporation,  the  said  parties  hereto 
agree  to  cause  said  corporation  to  pay  to  each  of 
the  parties  hereto  the  sum  of  Fifteen  Thousand 
($15,000)  Dollars  per  year  as  long  [21]  as  each  of 
them  shall  live  and  further,  that  in  addition  to  said 
sum   of   Fifteen   Thousand    ($15,000)    Dollars,   the 
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said  Maud  Gillespie  shall  receive  the  sum  of  at  least 
Ten  Thousand  ($10,000)  Dollars  per  year  by  way 
of  dividends,  and  if  for  any  reason  dividends  in 
the  amount  of  Ten  Thousand  ($10,000)  Dollars  per 
year  is  not  available  then  in  that  event  said  corpora- 
tion shall  pay  the  said  sum  of  Ten  Thousand  Dol- 
lars ($10,000)  additional  to  the  said  Maud  Gillespie, 
it  being  the  purpose  and  intention  of  this  agreement 
that  the  said  Maud  Gillespie  shall  receive  at  least 
the  sum  of  Twenty-five  Thousand  ($25,000)  Dollars 
per  year  cash  from  said  corporation. 

3.  Said  F.  A.  Gillespie  agrees  to  cause  to  be 
made,  executed  and  delivered  contemporaneously 
herewith,  to  said  Maud  Gillespie,  a  bill  of  sale  trans- 
ferring to  the  said  Maud  Gillespie  the  household 
furniture,  furnishings,  fixtures,  rugs,  utensils,  sil- 
verware and  all  other  personal  property  now  located 
in  and  being  used  as  a  part  of  said  home  place  in 
Beverly  Hills,  California,  and  also  a  proper  transfer 
of  the  title  to  those  certain  Marmon  and  Cadillac 
automobiles. 

4.  Both  of  the  parties  hereto  agree  to  pay,  con- 
temporaneously with  the  execution  of  this  agree- 
ment, to  Walter  E.  Burke,  the  sum  of  Nine  Thou- 
sand ($9,000.00)  Dollars  in  cash  in  full  settlement 
of  all  attorneys  fees  heretofore  [22]  incurred  or 
which  may  be  hereafter  incurred  in  the  above  men- 
tioned action. 

Second:  All  of  the  property  of  said  Maud  Gil- 
lespie, both  real  and  personal,  now  held  by  her  or 
which  shall  hereafter  be   acquired  by   her   in   ;iii\' 


22  Maud  Gillespie  vs. 

maimer  whatsoever,  shall  be  and  remain  her  sole 
and  separate  proj^erty,  free  from  any  and  all  rights 
or  claims  of  the  said  F.  A.  Gillespie,  with  full  power 
to  her  to  sell,  convey,  transfer,  assign,  mortgage, 
pledge,  lease  or  deal  with  the  same  as  if  she  were 
single.  And  the  said  F.  A.  Gillespie  will  from  time 
to  time,  but  only  in  such  manner  as  not  to  create 
any  personal  liability  on  his  part,  execute  any  and 
all  such  deeds,  conveyances,  mortgages,  pledges, 
leases  and  papers  as  may  be  necessary  or  proper  to 
enable  her  to  sell,  convey,  transfer,  assign,  mortgage, 
pledge,  lease  or  deal  with  her  said  property  as  she 
chooses.  And  the  said  F.  A.  Gillespie  does  hereby 
waive  and  surrender  any  and  all  right,  in  the  event 
of  death  of  said  Maud  Gillespie,  to  act  as  the 
administrator  of  her  estate,  or  to  inherit  any  of  her 
property  as  husband,  or  otherwise,  and  said  F.  A. 
Gillespie  does  hereby  agree  to  never  hereafter  make 
any  claim  upon  or  against  said  Maud  Gillespie  or 
upon  or  against  any  of  the  property  of  said  Maud 
Gillespie,  either  as  surviving  husband,  or  otherwise, 
or  upon  or  against  her  estate,  and  said  Maud  Gil- 

[23] 
lesx^ie  shall  have  the  uncontested  right  and  privilege 
to  dispose  of  any  and  all  of  her  property  by  vdW, 
deed  or  otherwise  as  she  sees  fit,  and  on  her  death, 
in  the  lifetime  of  said  F.  A.  Gillespie,  all  her  sep- 
arate estate,  and  all  of  her  estate,  both  real  and 
personal,  which  she  shall  not  have  disposed  of  in 
her  lifetime  or  by  will,  shall,  subject  to  her  debts 
and  engagements,  go  and  belong  to  the  person  or 
persons  who  would  have  become  entitled  thereto  if 


CommW  of  Internal  Revenue  23 

the  said  F.  A.  Gillespie  had  died  in  the  lifetime  of 
said  Maud  Gillespie ;  and  if  the  said  F.  A.  Gillespie, 
he  shall,  without  contest  of  any  kind,  permit  her 
will  to  be  proved,  or  administration  upon  her  estate 
to  be  taken  out  by  the  person  or  jjersons  who  would 
have  been  entitled  to  do  so  had  he,  the  said  F.  A. 
Gillespie,  died  in  her  lifetime. 

Third:  All  of  the  projjerty  of  the  said  F.  A. 
Gillespie,  both  real  and  personal,  except  such  as  in 
this  agreement  is  given  or  provided  to  be  given  to 
the  said  Maud  Gillespie,  and  now  held  by  him,  or 
which  shall  hereafter  be  acquired  by  him  in  any 
manner  whatsoever,  shall  be  and  remain  his  sole 
and  separate  property,  free  from  any  and  all  rights, 
and  claims,  except  only  as  herein  provided,  of  the 
said  Maud  Gillespie,  with  full  power  to  him  to  sell, 
convey,  transfer,  assign,  mortgage,  pledge,  lease  or 
deal  with  the  [24]  same  as  if  he  were  single.  And 
the  said  Maud  Gillespie  will,  from  time  to  time  (but 
only  in  such  manner  as  not  to  create  any  personal 
liability  on  her  part),  execute  any  and  all  such 
deeds,  conveyances,  mortgages,  j^ledges,  leases  and 
papers  as  may  be  necessary  or  proper  to  enable  him 
to  so  sell,  convey,  transfer,  assign,  mortgage,  pledge, 
lease  or  deal  with  his  said  property  as  he  chooses. 
And  the  said  Maud  Gillespie,  contemporaneously 
with  the  execution  herewith,  hereby  agrees  to  prop- 
erly execute  and  deliver  to  said  F.  A.  Gillespie  quit 
claim  deeds  to  all  of  the  property  belonging  to  him 
and  not  hereinbefore  given  or  granted  to  said  Maud 
Gillespie. 
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And  the  said  Maud  Gillespie  does  hereby  waive 
and  surrender  any  and  all  right,  in  the  event  of  the 
death  of  said  F.  A.  Gillespie,  to  act  as  the  admin- 
istratrix of  his  estate,  or  to  inherit  any  of  his  prop- 
erty as  wife  or  otherwise,  and  said  Maud  Gillespie 
does  hereby  agree  to  never  hereafter  make  any  claim 
for  support  or  maintenance  or  alimony,  comisel  fees 
or  costs  in  any  action  for  divorce  or  separate  main- 
tenance or  other\\ise  or  at  all,  upon  or  against  said 
F.  A.  Gillespie  or  upon  or  against  any  of  the  prop- 
erty of  said  F.  A.  Gillespie,  either  as  surviving  wife 
or  otherwise,  or  upon  or  against  his  estate,  except 
as  to  and  for  said  income,  dividends  and  profits 
arising  out  of  or  payable  from  said  trust  estate  or 
as  in  this  agreement  hereinbefore  [25]  provided,  and 
said  F.  A.  Gillespie  shall  have  the  uncontested  right 
and  privilege  to  dispose  of  any  and  all  of  his  prop- 
erty as  to  said  income,  dividends  and  profits  arising 
out  of  said  trust  estate  as  hereinbefore  mentioned, 
by  will,  deed  or  otherwise,  as  he  sees  fit,  and  if  the 
said  F.  A.  Gillespie  shall  die  in  the  lifetime  of  the 
said  Maud  Gillespie,  she  shall,  without  contest  of 
any  kind,  permit  his  will  to  be  proved,  or  adminis- 
tration upon  his  estate  to  be  taken  out  by  the  jjerson 
or  persons  designated  in  such  will  as  the  executors 
thereof,  or  by  the  person  or  persons  who  would  have 
been  entitled  to  do  so  had  she,  the  said  Maud  Gil- 
lespie died  in  his  lifetime. 

Fourth:  Said  Maud  Gillespie  does  hereby  cove- 
nant, promise  and  agree  never  hereafter  to  charge 
or   cause   or   permit   to   ])e   charged   to   said   F.   A. 
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Gillespie  any  purchase  which  she  may  hereafter 
make,  and  never  hereafter  to  secure  any  credit  upon 
or  in  connection  with  said  F.  A.  Gillespie  or  his 
name,  and  that  she  personally  will  promj^tly  pay 
all  debts  and  discharge  all  financial  obligations  here- 
after incurred  by  her  and  that  she  will  ever  here- 
after hold  said  F.  A.  Gillespie  free  and  harmless 
from  any  and  all  debts  and  other  obligations  which 
may  have  been  incurred  or  may  hereafter  be  in- 
curred by  her,  except  as  herein  otherwise  speci-  [26] 
fically  provided. 

Fifth:  Said  first  party  does  hereby  agree  with 
said  second  party  that  he  will  not  at  any  time  file 
any  declaration  of  homestead  against  any  property 
belonging  to  the  second  party  and  he  does  hereby 
relinquish  and  release  all  of  his  rights  under  any 
homestead  law  whatsoever  in  and  to  any  property 
which  second  party  now  has  or  may  hereafter  ac- 
quire, and  said  second  party  does  hereby  agree  with 
first  party  that  she  will  not  at  any  time  file  any 
declaration  of  homestead  agaiust  any  property  be- 
longiug  to  first  party  and  she  does  hereby  relinquish 
and  release  all  other  rights  under  any  homestead 
law  whatsoever  in  and  to  any  property  which  first 
party  now  has  or  may  hereafter  acquire. 

Sixth:  It  is  hereby  agreed  and  miderstood  that 
this  agreement  is  intended  as  a  full  and  complete 
settlement  of  all  property  rights  and  claims  of  every 
kind  and  character,  nature  or  description  whatso- 
ever of  each  of  the  parties  hereto  against  the  other, 
either  now  existing  or  which  may  arise  in  the  future, 
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and  this  agreement  is  not  intended,  and  is  not  to  be 
construed,  as  an  agreement  for,  or  contemplating, 
a  divorce  between  the  parties  hereto  or  as  a  waiver 
of  any  cause  of  action  for  divorce  or  of  any  defense 
for  an  action  for  divorce  which  either  party  may 
have.  [27] 

Seventh:  The  parties  hereto  further  agree  to 
make,  execute  and  deliver  any  necessary  documents 
to  carry  out  the  purposes  of  this  agreement. 

Eighth :  This  agreement  shall  inure  to  the  benefit 
of  and  be  binding  upon  the  heirs,  executors,  admin- 
istrators and  assigns  of  the  respective  parties 
hereto. 

In  Witness  Whereof,  the  said  parties  here  here- 
unto set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

[Seal]  F.  A.  GILLESPIE 

[Seal]  MAUD  GILLESPIE  [28] 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  23rd  day  of  May,  in  the  year  nineteen 
hundred  and  twenty-nine,  A.  D.  before  me,  Walter 
E.  Burke,  a  Notary  Public  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  person- 
ally appeared  F.  A.  Gillespie  and  Maud  Gillespie, 
personally  known  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  within  instrument,  and 
acknowledged  to  me  that  they  executed  the  same. 

In   Witness  Whereof,   I  have  hereunto   set   my 
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hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  WALTER  E.  BURKE, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [29] 


EXHIBIT  ^^D'^ 


AGREEMENT 


This  Agreement,  made  and  entered  into  this  15th 
day  of  May,  1929,  by  and  between  F.  A.  Gillespie, 
hereinafter  for  convenience  called  the  ^'Husband'', 
Maud  Gillespie,  hereinafter  for  convenience  called 
the  *'Wife'^,  and  F.  A.  Gillespie  and  Sons  Company, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Oklahoma,  hereinafter  for  conve- 
nience called  the  ^^ Corporation.^' 

Witnesseth : 

Whereas,  the  Husband  and  Wife,  did,  on  the 
15th  day  of  May,  1929,  make,  execute  and  deliver 
a  certain  agreement  by  the  terms  of  w^hich  they 
determined  for  all  time  their  respective  property 
interests,  a  copy  of  which  agreement  is  attached 
hereto  and  made  a  part  of  this  agreement,  and, 

Whereas,  by  the  terms  of  said  agreement  the  Hus- 
band and  Wife  have  agreed  to  properly  convey  to 
the  Corporation,  real  and  personal  property  of  the 
value  of  at  least  Three  Million  ($3,000,000)  Dollars, 
and. 
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Whereas,  as  part  consideration  for  the  transfer 
to  said  Corporation  of  said  securities,  the  Corpora- 
tion has  agreed  to  pay  to  the  Husband  and  Wife, 
each  respectively,  the  sum  of  Fifteen  Thousand 
($15,000)  Dollars  per  year,  and  [30]  in  addition 
thereto,  the  Corporation  guarantees  to  the  said  Wife 
that  as  long  as  she  shall  live  she  shall  receive  divi- 
dends in  an  amount  of  at  least  Ten  Thousand 
($10,000)  Dollars  per  year,  and  if  for  any  reason 
funds  are  not  available  to  be  declared  as  dividends, 
then  said  Corporation  shall  cause  to  be  paid  to  the 
said  Wife  the  sum  of  Ten  Thousand  ($10,000)  Dol- 
lars per  year.  It  being  the  purpose  and  intention 
of  this  agreement  that  the  Corporation  pay  to  Maud 
Gillespie  herein  called  the  Wife,  the  sum  of  at  least 
Twenty-five  Thousand  ($25,000)  Dollars  per  year  in 
the  manner  indicated  in  this  paragraph,  and, 

Whereas,  the  beneficial  interest  in  and  to  all  of 
the  stock  of  the  Corporation  is  owned  as  set  forth 
in  that  certain  Declaration  of  Trust  dated  February 
9,  1921,  and  signed  by  F.  A.  Gillespie  as  Trustee, 
a  copy  of  which  is  hereto  attached,  and  referred  to 
for  further  particulars. 

Now,  Therefore,  for  and  in  consideration  of  the 
faithful  performance  of  the  terms  and  conditions 
of  this  agreement  it  is  agreed  as  follows: 

1.  The  Husband  and  Wife  do  hereby  sell,  set 
over  and  assign,  deed  and  convey,  and  agree  to  prop- 
erly transfer  to  the  Corporation  all  of  the  real  and 
personal  property  now  standing  in  their  names,  or 
now  held  or  owned  jointly,  severally,  or  as  commu- 
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nity  property  by  them  or  either  of  them,  [31]  ex- 
cepting only  to  the  Wife,  the  home  at  Beverly  Hills, 
California,  the  house  furnishings,  personal  property 
and  the  sum  of  One  Hundred  Thousand  ($100,0(X); 
Dollars  and  to  the  Husband  the  ranch  near  Tisho- 
mingo, Oklahoma,  known  as  the  Herford  Springs 
Ranch,   and  the   sum   of  One   Hundred   Thousand 
($100,000)    Dollars.   In   consideration   thereof,   the 
Corporation  agrees  to  pay  to  the  Husband  and  Wife 
each,  respectively,   the   sum   of   Fifteen   Thousand 
(e$15,000)  Dollars  per  year  as  long  as  they  respec- 
tively live,  and  in  addition  thereto  to  pay  to  the  said 
wife,  dividends  in  at  least  the  sum  of  Ten  Thousand 
($10,000)  Dollars  per  year,  and  if  for  any  reason 
funds  are  not  available  to  be  paid  as  dividends  in 
the  manner  herein  indicated,  then  in  that  event  the 
Corporation  agrees  to  pay  to  the  said  Maud  Gil- 
lespie herein  called  the  Wife,  the  sum  of  Ten  Thou- 
sand Dollars  ($10,000)  per  year,  it  being  the  pur- 
pose and  intention  of  this  agreement  that  the  Cor- 
poration pay  to  the  said  Maud  Gillespie  in  cash  at 
least  the  sum  of  Twenty-five  Thousand   ($25,000) 
Dollars  per  year  hereafter.  This  in  no  way  affects 
any  salaries  paid  by  the  Corporation. 

2.  The  Husband  agrees  with  the  wife  and  with 
the  Corporation  that  he,  the  said  F.  A.  Gillespie, 
will  not  sell  or  transfer  any  of  the  corporate  stock 
of  the  corporation  now  standing  of  record  in  the 
records  of  the  Corporation  [32]  in  accordance  with 
the  terms  of  the  Declaration  of  Trust  dated  Febru- 
ary 9,   1921,  hereinafter  referred   to,   without   tlie 
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written   consent   so   to   do    of   a   majority    of   the 
Board  of  Directors  of  the  Corporation. 

4.  In  transferring  to  the  Corporation  and  the 
securities  now  in  Box  No.  2014  in  the  Security-First 
National  Bank  of  Los  Angeles,  it  is  definitely  un- 
derstood and  agreed  that  the  dividends  or  interest 
or  coupons  due  to  June  15,  1929,  shall  be  paid  and 
delivered  to  the  said  F.  A.  Gillespie. 

5.  It  is  further  distinctly  understood  and  agreed 
that  each  and  all  of  the  parties  hereto  agree  to  make 
and  execute  all  necessary  documents  to  complete  the 
term  and  conditions  of  this  agreement. 

In  Witness  Whereof,  the  Corporation,  F.  A.  Gil- 
lespie and  Sons,  has  caused  its  corporation  name 
to  be  hereunto  signed  by  its  duly  authorized  presi- 
dent and  its  seal  to  be  hereunto  affixed  by  its  secre- 
tary, and  the  said  F.  A.  Gillespie  and  Maud  Gilles- 
pie have  affixed  their  signatures  hereto  in  the  day 
and  year  first  above  written. 

[Corporate  Seal] 

F.  A.  GILLESPIE  AND  SONS 

COMPANY 
F.  A.  GILLESPIE 
President 
Attest : 

B.  A.  GILLESPIE, 
Secretary 

F.  A.  GILLESPIE 
MAUD  GILLESPIE  [33] 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  23rd  day  of  May,  in  the  year  nineteen 
hundred  and  twenty-nine,  A.  D.  before  me,  Walter 
E.  Burke,  a  Notary  Public  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  resid- 
ing therein,  duly  commissioned  and  sworn,  person- 
ally appeared  F.  A.  Gillespie  and  Maud  Gillespie 
personally  laiown  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  within  instrument,  and 
acknowledged  to  me  that  they  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

[Seal]  WALTER  E.  BURKE, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  23rd  day  of  May,  in  the  year  nineteen 
hundred  and  twenty-nine,  A.  D.  before  me  Walter 
E.  Burke,  a  Notary  Public  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  residing 
therein,  duly  commissioned  and  qualified,  personally 
appeared  F.  A.  Gillespie,  known  [34]  to  me  to  be 
the  President  and  B.  A.  Gillespie,  known  to  me  to 
be  the  Secretary  of  the  F.  A.  Gillespie  and  Sons 
Company,  the  corporation  that  executed  the  within 
and  foregoing  instrument,  on  behalf  of  the  corpo- 
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ration  therein  named,  and  acknowledged  to  me  that 
such  corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  in  said  County,  the 
day  and  year  in  this  certificate  first  above  written. 

[Seal]  WALTER  E.  BURKE, 

Notary  Public  in  and  for  the  Comity  of  Los  An- 
geles, State  of  California. 

[Endorsed]:    U.  S.  B.  T.  A.  Filed  May  25,  1939. 

[35] 


[Title  of  Board  and  Cause.] 

ANSWER 

Comes  now  the  respondent,  by  his  attorney,  J.  P. 
Wenchel,  Chief  Counsel,  Bureau  of  Internal  Rev- 
enue, and  for  answer  to  the  petition  filed  in  the 
above  entitled  proceeding,  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contamed  in  para- 
graph 1  of  the  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  year  1935.  Denies  the 
remainder  of  the  allegations  contained  in  paragraph 

3  of  the  petition. 

4.  (a)  and  (b)  Denies  the  allegations  of  error 
contained  in  subparagraphs  (a)  and  (b)  of  para- 
graph 4  of  the  petition. 
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5.  (a)  and  (b)  Denies  the  allegations  contained 
in  sub2)aragrax)hs  (a)  and  (b)  of  j^aragraph  5  of 
the  petition.  [36] 

6.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore admitted,  qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  petition  be  denied 
and  that  the  respondent's  determination  be  in  all 
respects  approved. 

Signed    J.  P.  WENCHEL, 
Chief  Counsel,  Bureau  of  Internal  Revenue. 

Of  Counsel: 

ALVA  C.  BAIRD, 
FRANK  T.  HORNER, 
E.  A.  TONJES, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

EAT/W     6/24/39 

[Endorsed] :    U.  S.  B.  T.  A.  Filed  July  5,  1939. 

[37] 


[Title  of  Board  and  Cause.] 

AMENDED  PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
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deficiency,  IT:E:E:2,  OMS-90D,  dated  March  2, 
1939,  and  as  a  basis  of  her  proceeding,  alleges  as 
follows : 

1.  The  address  of  the  petitioner  is  712  North 
Eoxbury  Drive,  Beverly  Hills,  California. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
hereto  attached,  marked  Exhibit  ^^A'^,  was  mailed 
to  the  petitioner  on  March  2,  1939,  by  registered 
mail. 

3.  The  tax  in  controversy  is  income  tax  for  the 
calendar  year  1935.  The  deficiency  asserted  in  the 
ninety-day  letter  is  $1,476.55,  which  is  the  amount 
in  controversy.  [38] 

4.  The  determination  of  the  tax  as  set  forth  in 
said  notice  of  deficiency  is  based  upon  the  follow- 
ing errors: 

(a)  The  Commissioner  of  Internal  Revenue 
erred  in  including  in  taxpayer's  gross  income  the 
sum  of  $17,666.25  received  from  F.  A.  Gillespie  & 
Sons  Company  during  the  year  1935. 

(b)  The  Commissioner  of  Internal  Revenue 
erred  in  considering  as  annuity  income  the  sum  of 
$17,666.25  received  from  F.  A.  Gillespie  &  Sons  Com- 
pany during  the  year  1935. 

(c)  In  the  alternative,  if  the  Honorable  Board 
determines  that  any  part  of  the  sum  of  $17,666.25 
received  by  Maud  Gillespie  from  F.  A.  Gillespie 
&  Sons  Company  during  the  year  1935  is  taxable, 
then  only  such  portion  of  $17,666.25  is  taxable  as 
represents  3%  of  what  an  annuity  w^ould  have  cost 
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at  May  15,  1929  as  would  have  produced  the  sum  of 
$15,000  per  annum  during  the  lifetime  of  Maud 
Gillespie. 

5.  The  facts  upon  which  the  petitioner  relies  in 
support  of  the  foregoing  assignments  of  error,  and 
as  a  basis  of  this  proceeding,  are  as  follow^s: 

(a)  On  the  9th  day  of  February,  1921,  a  certain 
trust  agreement  was  entered  into  by  which  P.  A. 
Gillespie,  Maud  Gillespie,  B.  A.  Gillespie,  L.  A. 
Gillespie  and  P.  A.  Gillespie  entered  into  a  certain 
Declaration  of  [39]  Trust.  A  true  copy  of  said  Dec- 
laration of  Trust  is  attached  to  the  original  Peti- 
tion filed  in  this  case,  marked  Exhibit  ^^B'',  and  by 
reference  thereto  is  made  a  part  of  this  Amended 
Petition. 

On  the  15th  day  of  May,  1929,  F.  A.  Gillespie  and 
Maud  Gillespie  entered  into  a  certain  agreement,  a 
copy  of  which  is  attached  to  the  original  Petition 
filed  in  this  case,  marked  Exhibit  ^^C",  and  by  ref- 
erence thereto  is  made  a  part  of  this  Amended  Pe- 
tition. 

On  the  15th  day  of  May,  1929,  a  certain  agree- 
ment was  entered  into  between  F.  A.  Gillespie, 
Maud  Gillespie  and  F.  A.  Gillespie  &  Sons  Com- 
pany, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case,  marked  Exliibit 
^^D'',  and  by  reference  is  incorporated  and  made  a 
part  of  this  Amended  Petition. 

Pursuant  to  the  terms  of  the  foregoing  agree- 
ment, F.  A.  Gillesj^ie  &  Sons  Company  paid  over 
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to  Maud  Gillespie  during  the  year  1935  the  sum  of 
$17,666.25.  Section  22  (a)  (2)  of  the  Revenue  Act 
of  1934  is  unconstitutional  and  not  within  the  pur- 
view of  the  Sixteenth  Amendment  to  the  Constitu- 
tion of  the  United  States.  The  manner  in  which  the 
Commissioner  of  Internal  Revenue  has  sought  to 
tax  this  taxpayer  constitutes  the  taking  of  the  tax- 
payer's property  without  compensation  and  consti- 
tutes an  unconstitutional  act  upon  the  part  of  the 
Commissioner  of  Internal  Revenue.  [40] 

(b)  On  the  9th  day  of  February,  1921,  a  certain 
Trust  Agreement  was  entered  into  by  which  F.  A. 
G-illespie,  Maud  Gillespie,  B.  A.  Gillespie,  L.  A.  Gil- 
lespie and  P.  A.  Gillespie  entered  into  a  certain 
Declaration  of  Trust.  A  true  copy  of  said  Declara- 
tion of  Trust  is  attached  to  the  original  Petition 
filed  in  this  case,  and  marked  Exhibit  ^^B'-,  and  by 
reference  thereto  is  made  a  part  of  this  Amended 
Petition. 

On  the  15th  day  of  May,  1929,  F.  A.  Gillespie 
and  Maud  Gillespie  entered  into  a  certain  agree- 
ment, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case  and  marked  Ex- 
hibit ^^C",  and  by  reference  thereto  is  incorporated 
and  made  a  part  of  this  Amended  Petition. 

On  the  15th  day  of  May,  1929,  a  certain  agree- 
ment was  entered  into  between  F.  A.  Gillespie, 
Maud  Gillespie  and  F.  A.  Gillespie  &  Sons  Com- 
pany, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case,  and  marked  Ex- 
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hibit  ^'C,  and  by  reference  thereto  is  incorporated 
and  made  a  part  of  this  Amended  Petition. 

Pursuant  to  the  terms  of  the  foregoing  agree- 
ment, F.  A.  Gillespie  and  Maud  Gillespie  trans- 
ferred to  P.  A.  Gillespie  &  Sons  Company  property 
having  a  cash  cost  value  to  them  materially  in  ex- 
cess of  One  Million  Dollars  ($1,000,000).  In  accord- 
ance with  the  terms  of  the  foregoing  agreement  and 
[41]  in  consideration  of  the  transfer  of  the  proper- 
ty before  mentioned,  P.  A.  Gillespie  &  Sons  Com- 
pany paid  over  to  Maud  Gillespie  during  the  taxable 
year  1935  the  sum  of  $17,666.25.  Prior  to  the  year 
1935,  Maud  Gillespie  had  received  the  siun  of  $79,- 
894.01,  in  consideration  of  the  said  transfer  of 
property.  Prior  to  the  year  1935,  P.  A.  Gillespie 
had  received  the  sum  of  $84,375.00  in  consideration 
of  the  said  transfer  of  property. 

(c)  Pursuant  to  the  terms  of  the  foregoing 
agreements  set  out  as  Exhibits  "B'\"C  and  "W 
of  the  original  Petition  filed  in  this  case  and  incor- 
porated herein  by  reference  and  made  a  part  of  this 
Amended  Petition,  P.  A.  Gillespie  and  Maud  Gil- 
lespie delivered  to  P.  A.  Gillespie  &  Sons  Com])any 
property  having  a  value  materially  in  excess  of  the 
cost  of  purchasing  an  annuity  upon  the  life  of  P. 
A.  Gillespie  which  would  pay  him  the  smn  of  $15,- 
000  per  year,  and  an  annuity  upon  the  life  of  Maud 
Gillespie  which  would  pay  her  a  smn  of  $15,000  per 
year,  or  $20,000  per  year,  or  $25,000  per  year,  for 
life. 
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F.  A.  or  Frank  A.  Gillespie  was  bom  in  Venango 
City,  Peimsylvania  on  April  22,  1868.  An  Annuity 
could  have  been  purchased  on  May  15,  1929,  upon 
the  life  of  a  male  individual  born  on  April  22,  1868, 
which  would  "have  paid  the  sum  of  $15,000  per  an- 
nmn  to  said  male  indi^ddual  for  life  for  the  sum  of 
$153,750.  [42] 

Maud  Grillespie,  nee  Maud  McCoy,  was  born  in 
Oil  City,  Pennsylvania  on  Jmie  9,  1872.  An  aimuity 
could  have  been  purchased  on  May  15,  1929,  upon 
the  life  of  a  female  individual  born  on  Jmie  9,  1872, 
w^hich  would  have  paid  $15,000  to  said  female  indi- 
vidual for  life  for  the  sum  of  $196,537.50.  An  an- 
nuity could  have  been  purchased  on  May  15,  1929, 
upon  the  life  of  a  female  individual  born  June  9, 
1872,  which  would  have  paid  $20,000  per  anniun  to 
said  female  individual  for  life  for  the  sum  of  $262,- 
550.  An  annuity  could  have  been  purchased  on  May 
15,  1929,  upon  the  life  of  a  female  individual  born 
on  Jmie  9,  1872,  which  would  have  paid  $25,000  per 
annum  to  said  female  individual  for  life  for  the 
smn  of  $327,562.50. 

Wherefore,  Petitioner  prays  that  the  Board  may 
hear  this  proceeding  and  determine  that  there  is  no 
deficiency. 

(Signed)  HAEOLD  E.  ROESCHACH 
529  McBirney  Building, 
Tulsa,  Oklahoma. 

Counsel  for  Petitioner  [43] 
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State  of  California 
County  of  Los  Angeles — ss. 

Maud  Gillespie,  being  duly  sworn  says  that  she  is 
the  taxpayer  in  the  foregoing  petition  and  that  she 
has  read  said  petition  and  is  familiar  with  the  state- 
ments therein  contained  and  that  the  facts  therein 
stated  are  true,  except  such  facts  as  are  stated  to 
be  upon  information  and  belief,  and  those  facts  she 
believes  to  be  true. 

(Signed)  MAUD  GILLESPIE 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  November,  1939. 
[Seal]         (Signed)  HELEN  GILBEET 

Notary  Public 

My  commission  expires:  January  20,  1943. 

[For  Ex.  ^^ A''  see  Ex.  ^^ A''  Attached  to  Petition.] 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  Dec.  5,  1939. 

[44] 


[Title  of  Board  and  Cause.] 

ANSWER  TO  AMENDED  PETITION 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Revenue,  for  answer  to  the  amended  peti- 
tion of  the  above-named  taxpayer,  admits  and  de- 
nies as  follows: 
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1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  amended  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  amended  petition. 

3.  Admits  the  allegations  contained  in  paragraph 

3  of  the  amended  petition. 

4.  Denies  that  the  Commissioner  committed  the 
errors  alleged  in  subparagraph  (a),  (b)  and  (c)  of 
paragraph  4  of  the  amended  petition. 

5(a).  Admits  the  allegations  set  forth  in  the 
first  three  paragraphs  of  paragraph  5(a).  Admits 
the  allegations  set  forth  in  the  first  three  lines  of 
the  fourth  paragraph  of  paragraph  5(a).  Denies  the 
remaining  allegations  set  forth  in  the  fourth  para- 
graph of  paragraph  5(a)  of  the  amended  petition. 

[45] 

5(b).  Admits  the  allegations  contained  in  sub- 
paragraph (b)  of  paragraph  5  of  the  amended  pe- 
tition except  that  it  is  denied  that  prior  to  the  year 
1935  Maud  Gillespie  had  received  the  sum  of  $79,- 
894.01  in  consideration  of  said  transfer  of  property 
and  that  prior  to  the  year  1935  F.  A.  Gillespie  had 
received  $84,375.00  in  consideration  of  said  transfer 
of  property. 

5(c).  Denies  the  allegations  contained  in  sub- 
paragraph (c)  of  paragraph  5  of  the  amended  pe- 
tition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  amended  petition 
not  heretofore  admitted,  qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

(Signed)  J.  P.  WENCHEL 

JEM 
Chief  Counsel, 

Bureau  of  Internal  Revenue. 
Of  Counsel: 
JAMES  L.  BACKSTROM, 
Division  Counsel, 

STANLEY  B.  ANDERSON, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

JEM/meg  12/28/39 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  Jan.  3,  1940. 


[Title  of  Board  and  Cause.] 

AMENDMENT  TO  AMENDED  PETITION 

Petitioner  desires  to  amend  her  amended  petition 
by  striking  therefrom  paragraphs  5(a)  and  5(b) 
and  in  lieu  thereof,  substituting  the  following: 

5.  The  facts  upon  which  the  petitioner  relies  in 
support  of  the  foregoing  assignments  of  error,  and 
as  a  basis  of  this  proceeding,  are  as  follows: 

(a)  On  the  9th  day  of  February,  1921,  a  certain 
trust  agreement  was  entered  into  by  which  F.  A. 
Gillespie,  Maud  Gillespie,  B.  A.  Gillespie,  L.  A. 
Gillespie  and  P.  A.  Gillespie  entered  into  a  certain 
Declaration  of  Trust.  A  true  copy  of  said  Declara- 
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tion  of  Trust  is  attached  to  the  original  Petition 
filed  in  this  case,  marked  Exhibit  ''B'',  and  by  ref- 
erence thereto  is  made  a  part  of  this  Amended 
Petition. 

On  the  15th  day  of  May,  1929,  P.  A.  Gillespie 
and  Maud  Gillespie  entered  into  a  certain  agree- 
ment, a  copy  [46]  of  which  is  attached  to  the  origi- 
nal Petition  filed  in  this  case,  marked  Exhibit  ''C\ 
and  by  reference  thereto  is  made  a  part  of  this 
Amended  Petition. 

On  the  15th  day  of  May,  1929,  a  certain  agree- 
ment was  entered  into  between  F.  A.  Gillespie, 
Maud  Gillespie  and  P.  A.  Gillespie  and  Sons  Com- 
pany, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case,  marked  Exhibit 
''J)-\  and  by  reference  is  incorporated  and  made  a 
part  of  this  amended  petition. 

Pursuant  to  the  terms  of  the  foregoing  agree- 
ment, P.  A.  Gillespie  &  Sons  Company  paid  over 
to  Maud  Gillespie  during  the  year  1935  the  sum  of 
$15,000.00.  Section  22  (a)  (2)  of  the  Revenue  Act 
of  1934  is  unconstitutional  and  not  within  the  pur- 
view of  the  Sixteenth  Amendment  to  the  Constitu- 
tion of  the  United  States.  The  manner  in  which  the 
Commissioner  of  Internal  Revenue  has  sought  to 
tax  this  taxpayer  constitutes  the  taking  of  the  tax- 
payer's property  without  compensation  and  consti- 
tutes an  unconstitutional  act  upon  the  part  of  the 
Commissioner  of  Internal  Revenue. 

(b)  On  the  9th  day  of  February,  1921,  a  certain 
Trust  Agreement  was  entered  into  by  which  F.  A. 
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Gillespie,  Maud  Gillesx>ie,  B.  A.  Gillespie,  L.  A.  Gil- 
lespie and  P.  A.  Gillespie  entered  into  a  certain 
Declaration  of  Trust.  A  true  copy  of  said  Declara- 
tion of  Trust  is  attached  to  the  [47]  original  Peti- 
tion filed  in  this  case,  and  marked  Exhibit  *^B'^,  and 
by  reference  thereto  is  made  a  part  of  this  Amended 
petition. 

On  the  15th  day  of  May,  1929,  P.  A.  Gillespie 
and  Maud  Gillespie  entered  into  a  certain  agree- 
ment, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case  and  marked  Ex- 
hibit "Q''\  and  by  reference  thereto  is  incorporated 
and  made  a  part  of  this  Amended  Petition. 

On  the  15th  day  of  May,  1929,  a  certain  agree- 
ment was  entered  into  between  P.  A.  Gillespie, 
Maud  Gillespie  and  P.  A.  Gillespie  &  Sons  Com- 
pany, a  copy  of  which  agreement  is  attached  to  the 
original  Petition  filed  in  this  case,  and  marked  Ex- 
hibit ^^D'',  and  by  reference  thereto  is  incorporated 
and  made  a  part  of  this  Amended  Petition. 

Pursuant  to  the  terms  of  the  foregoing  agree- 
ment, P.  A.  Gillespie  and  Maud  Gillespie  trans- 
ferred to  P.  A.  Gillespie  &  Sons  Company  property 
having  a  cash  cost  value  to  them  materially  in  ex- 
cess of  One  Million  Dollars  ($1,000,000.00).  In  ac- 
cordance with  the  terms  of  the  foregoing  agreement 
and  in  consideration  of  the  transfer  of  the  pro]:)erty 
before  mentioned,  P.  A.  Gillespie  &  Sons  Company 
paid  over  to  Maud  Gillespie  during  the  taxable  year 
1935  the  sum  of  $15,000.00.  Prior  to  the  year  1935, 
Maud  Gillespie  had  received  the  sum  of  $79,894.01 
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in  consideration  of  the  said  transfer  of  property. 
Prior  to  the  year  1935,  F.  A.  Gillespie  [48]  had 
received  the  sum  of  $84,375.00  in  consideration  of 
the  said  transfer  of  property. 

MAUD  GILLESPIE 
By:  (Signed)  HAROLD  E.  EORSCHACH 

(Signed)  HAROLD  E.  RORSCHACH 
529  McBirney  Building, 
Tulsa,  Oklahoma. 
Coimsel  for  Petitioner 

State  of  Oklahoma 
County  of  Tulsa — ss. 

Harold  E.  Rorschach,  being  duly  sworn,  says  that 
he  is  counsel  for  the  petitioner  above  named  and  that 
he  has  read  the  amendment  to  said  petition  and  is 
familiar  with  the  statements  therein  contained  and 
that  the  facts  stated  therein  are  true,  except  such 
facts  as  are  stated  to  be  upon  information  and  be- 
lief, and  those  facts  he  believes  to  be  true. 

(Signed)     HAROLD   E.   RORSCHACH 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  May,  1940. 

[Seal]  (Signed)  IRMA  ALLEN 

Notary  Public 

My  Commission  expires  March  30, 1944. 

[Endorsed] :  U.  S.  B.  T.  A.  Piled  at  Hearing  May 
16,  1940.  [49] 
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[Title  of  Board  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  AMENDED 
PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
amendment  to  amended  petition  filed  by  the  above- 
named  taxpayer,  admits  and  denies  as  follows: 

5(a)  Admits  the  allegations  set  forth  in  the  first 
three  subparagraphs  of  paragraph  5(a).  Denies  the 
allegations  set  forth  in  the  fourth  and  last  sub- 
paragraph of  paragraph  5(a). 

5(b).  Admits  the  allegations  contained  in  sub- 
paragraphs (b)  of  paragraph  5(b),  except  that  it 
is  denied  (1)  that  F.  A.  Gillespie  and  Sons  Com- 
pany paid  over  to  Maud  Gillespie  during  the  year 
1935  the  sum  of  $15,000.00  (2)  that  prior  to  the 
year  1935  Maud  Gillespie  had  received  the  sum  of 
$79,894.01  in  consideration  of  said  transfer  of  prop- 
erty, and  (3)  that  prior  to  1935  P.  A.  Gillespie  had 
received  the  sum  of  $84,375.00  in  consideration  of 
the  said  transfer  of  property.  [50] 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  amendment  to 
amended  petition  be  denied. 

(Signed)  J.  P.  WENCHEL 

JEM 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
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Of  Counsel: 
JAMES  L.  BACKSTROM, 

Division  Coimsel. 
STANLEY  B.  ANDERSON, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

SBA/meg  6/24/40 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  June  28,  1940. 

[51] 


REPORTER'S  TRANSCRIPT 

DEPOSITIONS  OF  CHARLES  D.  GREEN 

and  MAUD  GILLESPIE, 

taken  on  behalf  of  the  Petitioner. 

Beverly  Hills,  California     Saturday,  April  27,  1940. 

APPEARANCES: 

For  the  Petitioner:  Harold  E.  Rorschach,  Esq. 
For  the  Respondent :  Samuel  Taylor,  Esq. 

Reported  By:  C.  N.  Olson. 

C.  N.  Olson 

Shorthand  Reporter — Deposition  Notary 

817  H.  W.  Hellman  Building 

354  South  Spring  Street 

Los  Angeles,  California 

Mutual  2248  [52] 
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[Title  of  Board  and  Cause.] 

ORDER 

On  motion  of  counsel  for  the  petitioner,  it  is 

Ordered,  that  the  Order  to  Take  Depositions  is- 
sued in  the  above-entitled  proceeding  March  27, 
1940  be  and  the  same  is  hereby  amended  to  provide 
for  the  taking  of  the  deposition  of  Maud  Gillespie 
on  April  27, 1940  instead  of  April  26, 1940. 

In  all  other  respects  the  Order  to  Take  Deposi- 
tions issued  March  27,  1940  shall  remain  unchanged. 

[Seal]  (Signed)  C.  R.  ARUNDELL 

Member. 

Dated:  Washington,  D.  C,  April  15, 1940. 
cgh  [53] 

To  the  United  States  Board  of  Tax  Appeals: 

I,  C.  N.  Olson,  the  person  named  in  the  foregoing 
order  to  take  depositions,  hereby  certify : 

1.  That  I  proceeded,  on  the  27th  day  of  April, 
A.  D.,  1940,  at  the  residence  of  Maud  Gillespie,  712 
North  Roxbury  Drive,  in  the  City  of  Bevely  Hills, 
State  of  California,  at  10:00  o'clock,  A.  M.,  under 
the  said  order  and  in  the  presence  of  Harold  E. 
Rorschach,  Esq.  and  Samuel  Taylor,  Esq.,  the  coim- 
sel  of  the  respective  parties,  to  take  the  following 
depositions,  viz : 

Charles  D.  Green,  a  witness  produced  on  behalf 
of  the  Petitioner ; 

Maud  Gillespie,  a  witness  produced  on  behalf  of 
the  Petitioner. 
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2.  That  each  witness  was  examined  under  oath 
at  such  times  and  places  as  conditions  of  adjourn- 
ment required,  and  that  the  testimony  of  each  wit- 
ness was  taken  stenographically  and  reduced  to 
typewriting  by  me  or  under  my  direction. 

3.  That  after  the  testimony  of  each  witness  had 
been  reduced  to  writing  the  transcript  of  that  testi- 
mony was  read  and  signed  by  the  witness  in  my 
presence,  and  that  each  witness  acknowledged  be- 
fore me  that  his  testimony  was  in  all  respects  truly 
and  correctly  transcribed. 

4.  That,  after  the  signing  of  the  deposition  in 
my  presence,  no  alterations  or  changes  were  made 
therein. 

5.  That  I  have  no  office  connection  or  business 
employment  with  the  Petitioner  or  his  attorney. 

[Seal]  (Signed)  C.  N.  OLSON 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  expires  December  23,  1941. 
817  H.  W.  Hellman  Building, 
354  South  Spring  Street, 
Los  Angeles,  California.  [54] 


[Title  of  Board  and  Cause.] 

Be  It  Remembered  that  pursuant  to  Orders  to 
Take  Depositions  and  Amended  Order  and  Stipu- 
lation, all  hereunto  annexed,  and  on  the  27th  day 
of  April,  1940,  at  10:00  o'clock,  A.  M.,  at  712  North 
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Roxbury  Drive,  Beverly  Hills,  Los  Angeles  County, 
State  of  California,  before  me,  C.  N.  Olson,  a  no- 
tary public  in  and  for  said  Los  Angeles  County, 
State  of  California,  duly  commissioned  to  adminis- 
ter oaths,  personally  appeared  Charles  D.  Green 
and  Maud  Gillespie,  called  as  witnesses  on  behalf 
of  the  Petitioner  in  the  above-entitled  action  now 
pending  before  said  Board,  who,  being  by  me  first 
duly  sworn,  testified  as  follows : 

Appearances : 

For  the  Petitioner:  HAROLD  E.  RORSCHACH, 
Esq. 

For  Respondent:  SAMUEL  TAYLOR,  Esq.  [55] 


CHARLES  D.  GREEN, 
called  as  a  witness  in  behalf  of  the  Petitioner,  be- 
ing first  duly  sworn  to  testify  to   the   truth,   the 
whole  truth,  and  nothing  but  the  truth,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 

By  Mr.  Rorschach: 

Q.     Mr.  Green,  will  you  state  your  name? 

A.     Charles  D.  Green. 

Q.  How  long  have  you  lived  in  the  vicinity  of 
Santa  Monica,  Long  Beach  and  Los  Angeles? 

A.     Since  1909. 

Q.  What  business  were  you  engaged  in  from 
about  1926  to  1929? 
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(Deposition  of  Charles  D.  Green.) 

A.     I  was  engaged  in  the  real  estate  business. 

Q.     And  were  you  also  engaged 

A.     And  building. 

Q.     In  contracting  and  buildmg?  A.     Yes. 

Q.  Were  you  familiar  with  and  dealing  with  real 
property  in  the  City  of  Santa  Monica  during  that 
period  ? 

A.  No.  I  was  familiar  with  it  but  I  didn't  deal 
in  any  property  in  Santa  Monica  during  that  time. 

Q.  But  you  were  familiar  with  property  in  that 
general  area? 

A.     I  was  familiar  with  property  values. 

Q.  About  May  of  1929  were  you  familiar  with 
Lots  V,  W,  and  X  in  Block  118  in  the  City  of  Santa 
Monica  ?  A.     Yes. 

Q.  Do  you  have  an  opinion  as  to  the  value  of 
those  three  lots  located  [57]  in  the  City  of  Santa 
Monica  as  of  May  15,  1929  ? 

A.     I  have  an  opinion. 

Mr.  Taylor:  What  is  the  materiality  of  that 
question,  Mr.  Rorschach? 

Mr.  Rorschach:  To  show  the  value  of  these  lots 
which  Mrs.  Gillespie  turned  in  and  sold  to  the  Cor- 
poration on  May  15,  1929. 

Mr.  Taylor:  Would  you  enter  my  objection  on 
the  ground  of  immateriality.  [Overruled.  Exception. 
S.  B.  H.] 

Mr.  Rorschach:  Q.  Do  you  have  an  opinion  of 
the  value  of  those  three  lots  as  of  May  15,  1929  ? 

A.    Yes  1  have. 
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Mr.  Taylor:  Will  it  be  stipulated  that  I  object 
to  each  of  these  questions  in  regard  to  the  opinion 
on  the  ground  of  immateriality'?  [Overruled.  Ex- 
ception. S.  B.  H.] 

Mr.  Rorschach:    Yes. 

Mr.  Taylor:  Then  I  won't  make  a  separate  ob- 
jection. 

Mr.  Rorschach :  That  may  be  noted  in  the  record 
it  is  agreed  you  object  to  the  materiality  of  this 
line  of  questioning. 

Q.  What  is  your  opinion  with  respect  to  that 
value  ? 

A.  My  opinion  is  it  w^as  worth  about  $800  a  front 
foot,  aroimd  $120,000  for  the  property. 

Q.  Will  you  briefly  state  to  the  Board  the  loca- 
tion of  these  lots  with  respect  to  the  City  of  Santa 
Monica  and  the  ocean  front? 

A.  Well,  I  consider  them  the  best-located  lots  in 
Southern  California  for  beach  property. 

Q.     Well,  where  are  they  located? 

A.  They  are  on  the  ocean  front  with  a  perpetu- 
ally-deeded park  in  front  of  them,  one  block  south 
of  Wilshire  Avenue  and  one  block  north  of  Santa 
Monica  Boulevard,  two  of  the  most  prominent 
arteries  in  Southern  California. 

Q.     On  what  street  do  they  front? 

A.     They  front  on  Ocean  Avenue. 

Q.  Will  you  describe  briefly  where  Ocean  Ave- 
nue is  located?  [58] 

A.  Ocean  Avenue  runs, — it  is  the  street  nearest 
the  ocean  on  top  of  the  bluff  in  Santa  Monica. 
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Q.  Is  it  on  what  might  be  termed  a  beach  or 
ocean  highway? 

A.     Yes.  It  is  also  partially  on  101  going  north. 

Q.  Now  you  stated  those  lots  are  located  facing 
on  Ocean  Avenue?  A.     Yes. 

Q.  Will  you  state  if  they  are  corner  lots,  and 
what  other  streets,  if  any,  they  face  on? 

A.  Yes,  they  are  corner  lots  and  face  on  Arizona 
also. 

Mr.  Rorschach:  That  is  all,  Mr.  Green.  Do  you 
have  any  questions  to  ask,  Mr.  Taylor? 

Mr.  Taylor:    Yes. 

Cross  Examination 

By  Mr.  Taylor: 

Q.  Will  you  repeat,  Mr.  Green,  where  these  lots 
are? 

A.  These  lots  are  on  the  corner  of  Ocean  Avenue 
and  Arizona  Avenue  in  Santa  Monica. 

Q.     They  do  not  front  right  on  the  ocean? 

A.  They  front  right  on  the — are  you  familiar 
with  that  district? 

Q.  Yes,  I  am  familiar  with  that  area.  Are  they 
on  top  of  the  bluff? 

A.    Yes,  they  are  on  top,  yes. 

Q.  Then  they  are  not  on  the  ocean  as  the  beach 
clubs  are  ?  A.     No,  they  are  on  top  of  the  bluff. 

Q.  And  in  order  to  get  to  the  ocean  from  them 
you  have  to  go  down  the  highway  to  the  bottom? 

A.     Yes,  that  is  right. 
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Q.  They  do  not  front  on  the  ocean  as,  for  ex- 
ample, Marian  Davies'  place?  [59] 

A.    No.  They  front  on  the  bluff. 

Q.     They  front  on  the  avenue  on  top  of  the  bluff? 

A,    Yes. 

Q.  Then  you  go  down  to  the  highway  that  is  on 
the  level  with  the  ocean,  practically? 

A.     That  is  right. 

Q.  And  then  there  are  further  lots  which  actu- 
ally front  on  the  ocean?  A.     That  is  right. 

Q.  But  these  lots  are  not  in  that  second  cate- 
gory ?  A.    No. 

Q.    What  is  on  these  lots  ? 

A.    At  the  moment? 

Q.  What  was  on  these  lots,  Mr.  Green,  as  of 
May  15,  1929,  the  date  of  these  transfers? 

A.  There  was  one  old  two-story  residence  and 
a  little  Indian  store,  just  a  little  office  building,  just 
a  little  bit  of  a  frame  building. 

Q.     You  state  the  value  as  $800  a  front  foot? 

A.     That  is  correct,  yes. 

Q.     That  is  based  solely  on  the  value  of  the  land? 

A.     Solely  on  the  value  of  the  lots. 

Q.  What  is  next  to  these  lots?  Are  they  near 
the  Miramar  Hotel? 

A.    They  are  a  block  from  the  Miramar  Hotel. 

Q.  What  was  next  to  these  lots  at  the  time  of 
this  transfer?  A.     Another  old  residence. 

Q.  Well,  the  value  that  you  give  then  is  more 
or  less  a  potential  value,  isn't  it,  considering  their 
possible  use?  A.    Absolutely. 
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Q.     It  is  not  the  actual  value?  [60] 

A.  Not  the  actual.  It  was  the  valuation  that  was 
generally  considered  on  ocean  lots  as  potential 
value,  correct. 

Q.  Can  you  go  into  further  detail,  Mr.  Green, 
as  to  the  basis  of  your  opinion?  You  state  that  you 
have  never  dealt  in  real  estate.  Now,  how  do  you 
know  or  on  what  basis  did  you  reach  your  figure? 

A.  Did  I  reach  that  belief?  I  reached  it  the 
same  way,  if  I  might  explain  this,  that  I  base  the 
present  valuation.  At  that  time  we  checked  those 
lots  as  to 

Q.     When  you  say  ^Sve'^  whom  do  you  mean? 

A.  I  was  here  on  and  off  with  Mr.  Gillespie, 
another  Mr.  Gillespie,  Mr.  Parmer  Gillespie,  who 
I  have  been  friends  with  for  a  number  of  years. 
I  was  in  no  way  associated  with  him  in  business. 
But  we  checked  those  lots  and  a  number  of  others 
for  potential  possibilities  and  that  was  the  basis 
considered  among  real  estate  men  that  we  questioned 
at  that  time,  just  as  the  present  basis  among  real 
estate  men  at  the  present  time  on  ocean  frontage, 
potential  possibilities  with  no  buildings  on  them  of 
any  worth  are  placed  at  $350  a  front  foot  for  inside 
lots  and  $400  a  front  foot  for  others,  and  that  is 
the  basis  for  appraisals  by  the  Los  Angeles  Realty 
Board  appraisers. 

Q.     You   base  this  opinion   on   discussions   then 
with  real  estate  men? 

A.     And  what  property  was  moving  at,  yes,  that 
is  right. 
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Q.  Is  your  opinion  based  on  your  own  knowledge 
or  w^hat  these  men  told  you? 

A.  I  think  opinions  are  always  based  more  or 
less  on  information  one  can  obtain. 

Q.  Prior  to  the  time  that  you  formed  your  opin- 
ion as  to  the  value  of  these  lots  were  you  in  the  real 
estate  business  here  in  California  or  did  you  come 
here  from  another  State,  or  what  was  the  situation  ? 

A.     No,  I  was  here  in  California  in  1929. 

Q.  How  long  had  you  been  in  California  at  that 
time?  A.     Since  1901.  [61] 

Q.     Since  1901?  A.     Yes,  1901. 

Q.  Were  there  any  sales  at  the  time  of  compar- 
able lots,  Mr.  Green,  that  you  were  familiar  with? 

A.  I  couldn't  definitely  say  there  w^ere  of  com- 
parable lots,  but  at  the  time  we  w^ere  looking  at  this 
property  properties  were  moving  at  around  this 
price.  If  you  are  looking  for  a  definite  lot — ^w^e  were 
looking  at  a  number  of  them,  but  I  could  not  state 
a  definite  lot. 

Q.  You  do  not  take  into  consideration  then  sales 
of  comparable  lots  in  the  vicinity? 

A.  I  would  say  at  that  time  we  did.  If  you  ask 
me  the  specific  lot,  I  could  not  give  you  that,  but 
I  do  recall  we  were  looking  at  several  different  lots 
down  there,  some  of  which — in  fact,  this  property 
was  moving  quite  rapidly  at  that  particular  time. 
All  real  estate  in  that  vicinity  was  changing  hands 
very  rapidly. 
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Q.  But  your  main  reliance  was  upon  the  opinion 
of  real  estate  men  with  whom  you  spoke? 

A,  Yes  it  was,  with  the  addition  that  I  can  add 
that  some  of  the  real  estate  men  that  I  spoke  with 
were  willing  to  substantiate  their  opinion  with  some 
considerable  investment  to  go  in  with  it. 

Q.  What  was  your  business  at  the  time,  Mr. 
(ireen? 

A.     Vv^hat  business  was  I  in  at  that  time? 

Q.     Yes.  A.     In  1929? 

Q.     At  the  time  that  you  vakied  these  lots? 

A.  I  was  working  in  a  real  estate  business  with 
my  father  who  at  that  time  was  located  in  Fresno — 
in  Madera  specifically,  in  the  San  Joaquin  Valley. 

Q.     You  were  in  the  real  estate  business  there? 

[62] 

A.  Yes,  I  was  working  with  him,  actually  more 
building  and  selling  than  in  the  actual  real  estate 
business.  Father  never  did  any  so-called  general 
real  estate  business.  He  did  so-called  speculative  real 
estate  business. 

Q.  Madera  is  about  350  miles  from.  Santa 
Monica  ? 

A.  Yes  Sir.  However,  I  had  been  living  in  Long 
Beach.  I  w^as  raised  in  Long  Beach. 

Q.  Long  Beach  is  about  twenty  miles  from  Santa 
Monica,  is  it?  A.     That  is  right. 

Q.     How  long  had  you  been  living  in  Madera? 

A.     I  think  only  about  a  year. 

Q.     And  prior  to  that  time? 

A.     I  had  been  living  in  Long  Beach. 
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Mr.  Taylor:  I  object  to  Mr.  Green's  testimony, 
and  also  move  to  strike  his  testimony  on  the  ground 
that  it  is  hearsay,  and  upon  the  further  ground 
that  no  proper  foundation  has  been  laid,  and  upon 
the  ground  that  it  is  immaterial.  That  is  all  I  have. 
[Sustained  on  ground  of  hearsay,  and  lack  of  quali- 
fication to  testify  as  to  vahie.  Exception  allowed. 
S.  B.  H.] 

Redirect  Examination 

By  Mr.  Rorschach: 

Q.  Now,  Mr.  Green,  with  respect  to  the  location 
of  these  lots  to  which  you  have  testified,  did  I  un- 
derstand you  to  say  that  they  faced  the  ocean  and 
that  across  the  street  there  is  a  perpetually-deeded 
park?  A.     A  small  parkway,  yes. 

Q.  Well,  the  location  of  these  lots,  are  they  on 
a  level  with  these  beach  homes,  or  is  this  location 
of  the  park  and  Ocean  Avenue  at  this  particular 
point  located  in  some  other  way  ? 

A.     I  will  ask  you  to  state  that  again.  [63] 
(The  reporter  read  the  pending  question). 

A.  Yes,  it  is  located  about  seventy  feet  above  the 
beach. 

Q.  Then  is  the  view  from  these  lots  affected  in 
any  way  by  the  location  or  by  the  fact  that  they  may 
be  separated  by  the  beach  homes  below  the  Palisades 
at  that  point  "^ 

A.  No.  They  have  a  very  excellent  view  of  the 
ocean. 
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Q.  Would  jou  sav  that  they  have  a  better  view 
or  not  than  if  they  were  located  on  the  beach? 

A.  I  would  say  they  have  a  better  view  than  if 
they  were  located  on  the  beach.  I  would  also  say 
they  are  considerably  safer  property,  due  to  con- 
tinuous changing  of  our  California  beaches. 

Mr.  Rorschach:     I  think  that  is  all. 

Recross  Examination 
By  Mr.  Taylor: 

Q.  Mr.  Green,  I  want  to  get  into  the  record  a 
description  of  the  exact  contour  of  the  property 
there.  Xow,  looking  from  the  ocean  inward 

A.    Yes. 

Q.     First  of  all  of  course  we  have  the  ocean. 

A.     Yes. 

Q.     Then  you  have  the  beach. 

A.     That  is  right. 

Q.  Xow  right  on  that  beach  you  have  beach 
homes  and  beach  clubs  and  other  structures  of  that 
sort  that  face  on  one  side  on  the  ocean  and  then  on 
the  other  side  they  face  on  the  highway.  I  believe 
it  is  Highway  101  /  A.     That  is  right. 

Q.  Then  you  have  this  highway.  Then  on  the 
other  side  of  the  highway  you  have  a  rather  steep 
Palisades?  A.     That  is  right.  [64] 

Q.     I  think  Palisades  is  the  proper  name? 

A.     That  is  right. 

Q.  Xow,  except  in  a  few  places  you  camiot  get 
up  the  Palisades.  Now  there  is  one  place  where 
there  is  an  auto  road  up  the  Palisades? 
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A.    Yes. 

Q.  Api)roximately  at  the  location  of  these  lots 
or  within  a  few  blocks  either  way? 

A.     From  the  road  that  comes  up? 

Q.     Yes.  A.     Yes. 

Q.  Now  you  go  up  this  auto  road  and  then  this 
auto  road  leads  into  a  further  street  that  is  on  top 
of  the  Palisades?  A.     Yes. 

Q.  Now,  between  this  street  and  the  ocean  there 
is  a  City  park?  A.     That  is  right. 

Q.     That  you  referred  to? 

A.     Yes,  that  is  right. 

Q.  Or  Mr.  Rorschach  referred  to  as  the  per- 
petually-deeded park?  A.     Yes. 

Q.     Now,  on  the  street  there  are  street-car  tracks? 

A.     That  is  right. 

Q.  It  is  an  ordinary  city  street  with  automobile 
and  bus  traffic?  A.     Yes. 

Q.     It  is  rather  a  wide  street?  A.     Yes. 

Q.  Then  on  the  other  side  of  this  street  away 
from  the  ocean  and  toward  Los  Angeles  there  is 
property,  homes  and  hotels  and  stores  and  other 
property.  Now,  the  lots  that  you  refer  to  are  on 
the  other  side  of  this  street?  [65] 

A.     That  is  right. 

Q.     Is  that  correct?  A.     That  is  right. 

Q.  These  lots  then  are  approximately  500  feet 
away  from  the  high-water  mark,  are  they  not,  and 
when  I  say  these  lots  I  mean  the  front  of  those  lots  ? 

A.    Yes. 
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Q.  The  part  of  the  lots  that  is  nearest  to  the 
ocean?  A.     Yes,  that  is  right. 

Q.  In  this  park  from  place  to  place  there  are 
various  small  buildings  that  the  City  of  Santa 
Monica  has  erected,  are  there  not? 

A.  I  believe  there  are,  several  blocks  from  us, 
yes. 

Q.  Do  you  know  whether  as  of  the  date  there 
in  1929  when  this  transfer  was  made  whether  or  not 
there  were  any  buildings  in  front  of  these  lots?  Do 
you  recall!  A.     I  don't  recall  any,  no. 

Q.     It  is  possible  there  were  such,  however? 

A.     Oh  it  is  possible. 

Q.  As  I  recall,  there  were  buildings  scattered 
through  there  ?  A.     Yes. 

Q.  Now,  it  is  impossible  from  these  lots  to  see 
the  beach  itself,  isn't  it? 

A.  No.  Oh,  what  do  you  mean,  standing  down  on 
the  lot  itself? 

Q.  Yes,  I  mean  from  the  lot.  How  could  you 
possibly  see  the  beach?  You  could  not  because  you 
have  probably  200  feet  of 

A.  No,  I  would  say  you  could  not.  That  is  right. 
No,  you  could  not. 

Q.  You  can  perhaps  see  from  the  lots  a  distant 
view  of  the  ocean?  A.     That  is  right. 

Q.     But  not  of  the  beach? 

A.     No.  That  is  correct.  166] 

Mr.  Taylor :    That  will  be  all. 
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Redirect  Examination 
By  Mr.  Rorschach: 

Q.  Will  you  state,  Mr.  Green,  with  respect  to 
these  lots  the  location  with  respect  to  the  Santa 
Monica  Municipal  Pier  and  Yacht  Basin? 

A.  They  are  located  two  blocks,  approximately 
two  blocks  from  the  Santa  Monica  Pier  which  leads 
to  the  Yacht  Basin. 

Q.  And  ihey  are  located  on  the  high  Palisades 
which  overlooks  the  Pier  and  Yacht  Basin  and  the 
ocean  at  that  point?  A.     That  is  right. 

Mr.  Rorschach:  I  think  that  is  all. 
The  Witness :  I  would  like  to  suggest  my  opinion 
is  also  enhanced  by  the  fact  we  get  away  from  con- 
siderable dampness  which  I  think  is  against  beach 
property,  that  is  right  down  where  they  get  the  mist 
that  comes  off  of  the  breakers.  I  know  that  from 
actual  experience  because  I  have  lived  on  the  beach 
in  Long  Beach  most  of  my  life. 

Mr.  Taylor:  Q.  Can  you  see  the  Pier  and  Yacht 
Basin  from  these  lots,  Mr.  Green? 

A.  I  will  put  it  this  way:  Prom  the  lot,  no,  but 
no  one  would  consider  a  view  without  some  par- 
ticular structure  on  it.  You  can  see  it  from  any 
first-floor  structure. 

Q.  Can  you  see  the  whole  Pier  and  Yacht  Basm 
from  the  top  of  a  first-floor  structure? 

A.  I  don't  know^  whether  you  can  see  all  of  it 
or  not.  You  can  see  part  of  it. 
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Q.     To  get  to  the  Pier  and  Yacht  Basin  you  have 
to  go  dowTi  the  Palisades  f 

A.     Yes.  There  is  a  road  down  in  front  of  the 
pier.  [67] 

Mr.  Taylor:     That  is  all. 
Mr.  Rorschach:    That  is  all. 

(S)     CHARLES  D.  GREEN 
(Signature  of  the  Witness). 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  April,  1940. 

[Seal]  (S)     C.  N.  OLSON, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [68] 


jVIRS.  maud  GILLESPIE, 

called  as  a  witness  in  behalf  of  the  Petitioner,  being 
first  duly  sworn  to  testify  to  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Rorschach: 

Q.     Will  you  state  your  name,  Mrs.  Gillespie? 

A.     Maud  Gillespie. 

Q.  Are  you  the  one  and  the  same  person  as  Mrs. 
r.  A.  Gillespie?  A.     I  am  the  same. 

Q.  And  are  you  the  same  Maud  Gillespie  that 
was  designated  as  beneficiary  under  a  certain  trust 
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agreement  entered  into  between  F.  A.  Gillespie, 
Maud  Gillespie,  B.  A.  Gillespie,  L.  A.  Gillespie, 
and  P.  A.  Gillespie  on  the  9th  day  of  February,  1921 
and  attached  to  the  petition  which  you  have  filed  in 
the  United  States  Board  of  Tax  Appeals  in  this 
case  and  designated  as  Exhibit  B? 

A.     Yes  I  am. 

Q.     You  are  the  same  Maud  Gillespie? 

A.    Yes. 

Q.  Are  you  the  same  Maud  Gillespie  that  entered 
into  a  certain  agreement  betw^een  F.  A.  Gillespie 
and  Maud  Gillespie  on  the  15th  day  of  May,  1929 
and  attached  to  your  petition  filed  in  this  case  and 
designated  as  Exhibit  C?  A.     Yes  I  am. 

Q.  Are  you  the  same  Maud  Gillespie  that  entered 
into  a  certain  agreement  on  the  15th  day  of  May, 
1929,  which  agreement  w^as  between  F.  A.  Gillespie, 
Maud  Gillespie  and  F.  A.  Gillespie  and  Sons'  Com- 
pany, which  agreement  is  attached  to  your  petition 
and  filed  in  this  case  and  designated  as  Exhibit  D  I 

[69] 

A.    Yes. 

Q.  Now,  in  accordance  with  the  foregoing  agree- 
ment did  you  set  over  and  turn  over  property  to 
F.  A.  Gillespie  and  Sons'  Company?  A.     Yes. 

Q.  What  property  did  you  turn  over  to  the  com- 
pany as  the  result  of  this  agreement,  stating  first  the 
bonds  and  securities  that  were  turned  over? 

A.  Well  I  turned  over  United  States  bonds  and 
State  of  Louisiana  bonds  to  the  amount  of  moi'e 
than  a  million  dollars. 
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Q.  Did  3-0U  turn  over  some  other  property  to 
the  company?  A.     Yes. 

Q.  Can  you  state  what  that  property  consisted 
of? 

Mr.  Taylor :  May  I  ask  what  the  purpose  of  this 
line  of  questioning  is? 

Mr.  Rorschach:  This  is  to  show  the  transfer  of 
this  property  pursuant  to  these  contracts  by  Mrs. 
Gillespie,  and  the  items  of  property. 

Mr.  Taylor:    I  see. 

Mr.  Rorschach:     This  is  off  the  record. 

(Discussion  between  counsel  off  the  record). 

(The  reporter  read  the  pending  question). 

A.  Well,  I  turned  over  a  building  in  Tulsa,  Okla- 
homa called  the  Kress  Building,  and  I  turned  over 
a  home.  I  turned  over  $100,000  in  money,  and  in 
Oklahoma  I  turned  over  my  interest  in  a  stone 
quarry.  I  guess  that  was  all. 

Q.  Did  you  turn  over  any  property  to  the  com- 
pany pursuant  to  this  agreement  located  in  Santa 
Monica,  California? 

A.  Yes.  I  had  a  fifth  interest  in  some  lots  in 
Santa  Monica  which  I  turned  over. 

Q.  Now,  for  the  purposes  of  identification  I 
hand  you  a  deed  dated  the  18th  of  February,  1932 
in  which  F.  A.  Gillespie  and  Maud  Gillespie  appear 
[70]  as  grantors  and  F.  A.  Gillespie  and  Sons'  Com- 
pany appears  as  grantee,  conveying  part  of  Lot  7 
in  Block  104  in  the  original  town  of  Tulsa,  and  I 
ask  you  if  that  is  your  signature  which  appears  at 


Comm'r  of  Internal  Revenue  65 

(Deposition  of  Mrs.  Maud  Gillespie.) 

the  bottom  of  the  deed,  Maud  Gillespie?  (Handing 

document  to  the  witness).  A.     Yes,  it  is. 

Q.  I  hand  you  a  deed  dated  the  18th  of  Feb- 
ruary, 1932  in  which  Frank  A.  Gillespie  and  Maud 
Gillespie  appear  as  grantors  and  F.  A.  Gillespie 
and  Sons'  Company  appears  as  grantee,  conveying 
Lot  6  and  the  west  thirty  feet  of  Lot  7  in  Block 
8  of  North  Tulsa,  addition  to  the  City  of  Tulsa,  and 
ask  you  if  that  is  your  signature  which  appears  at 
the  bottom  of  the  deed?  (Handing  document  to 
the  witness). 

A.    Yes,  that  is  my  signature. 

Q.  I  hand  you  a  deed  dated  June  22,  1934  in 
which  L.  A.  Gillespie,  Maud  Gillespie  and  B.  A. 
Gillespie,  being  all  of  the  directors  of  the  Bromide 
Oolitic  Stone  Company,  appear  as  grantors  and 
F.  A.  Gillespie  and  Sons'  Company  appears  as 
grantee,  covering  certain  lands  located  in  Sections 
4  and  9  in  Township  2  South,  Range  8  East,  John- 
ston Coimty,  Oklahoma,  and  ask  you  if  the  signa- 
ture appearing  at  the  bottom  of  the  deed  along 
with  the  signature  of  L.  A.  Gillespie  and  B.  A. 
Gillespie  is  your  signature?  (Handing  document  to 
the  witness).  A.    Yes,  it  is. 

Q.  I  hand  you  a  deed  dated  June  25,  1932,  in 
which  V.  R.  Irvin  and  Edna  E.  Ervin,  his  wife; 
M.  C.  Smith  and  Marjorie  V.  Smith,  his  wife;  P. 
A.  Gillespie  and  Marguerite  Gillespie,  his  wife,  and 
Maud  Gillespie,  a  single  woman,  appear  as  grantors 
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and  P.  A.  Gillespie  appears  as  grantee  covering 
Lots  V.  W  and  X  in  Block  148  of  the  City  of  Santa 
Monica,  and  ask  you  if  among  the  other  signatures 
appears  your  signature  as  Maud  Gillespie'?  (Hand- 
ing document  to  the  witness). 

A.    Yes,  that  is  my  signature.  [71] 

Q.  When  were  you  and  Mr.  F.  A.  Gillespie  mar- 
ried? 

A.  We  were  married  on  the  6th  of  February, 
1892. 

Q.     When  and  where  were  you  bom  ? 

A.     I  was  born  in  Oil  City,  Pennsylvania. 

Q.     On  what  date?  A.     On  June  9,  1872. 

Q.     1872?  A.    1872 

Q.  Do  you  know  when  and  w^here  Mr.  A.  F.  Gil- 
lespie was  born? 

A.  He  was  born  in  Oil  City,  Pennsylvania,  and 
he  was  born  on  April  22, 1868. 

Q.  Now,  at  the  time  you  and  Mr.  Gillespie  were 
married  did  you  own  any  property  ? 

A.     No,  I  did  not. 

Q.     Did  Mr.  Gillespie  own  any  property? 

A.     No  he  did  not. 

Q.  During  the  time  that  you  and  Mr.  Gillespie 
were  married  did  either  you  or  Mr.  Gillespie  in- 
herit any  property  ?  A.     No. 

Q.  Then  the  property  to  which  you  have  testi- 
fied and  which  is  referred  to  in  this  contract  was 
acquired  during  the  time  you  and  Mr.  Gillespie  were 
married  ?  A.     Yes. 
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Q.     And  was  it  acquired  by  the  two  of  you? 

A.     By  the  efforts  of  both. 

Q.  Now,  this  contract  of  May  15,  1929  by  which 
you  were  obliged  to  turn  over  this  property  to  the 
company,  did  you  turn  over  the  property  and  exe- 
cute the  deeds  and  documents  and  conveyances  and 
all  the  matters  that  pertained  to  the  dividends  of 
$10,000  a  year?  Have  you  made  any  change  with 
respect  to  those  pajmients,  or  any  amendment  to 
that  contract?  [72]  A.     Yes  I  have. 

Q.     Do  you  recall  the  nature  of  that  change? 

A.  Well  I  was  receiving — shall  I  tell  you  the 
amount  I  was  receiving  at  that  time  ? 

Q.    Yes. 

A.  I  was  receiving  $15,000  a  year  in  monthly 
payments  and  at  the  end  of  the  year  $10,000  I  sup- 
pose in  the  nature  of  a  dividend,  and  I  turned  back 
the  $10,000  to  the  company  for  investment  provided 
that  Mr.  Gillespie  would  do  the  same  thing. 

Q.    And  has  that  agreement  been  carried  out? 

A.    Yes  it  has. 

Q.  Now,  under  the  terms  of  this  contract  en- 
tered into  on  May  15,  1929  did  the  company  pay  you 
anything  during  the  calendar  years  1929,  1930  and 
1931?  A.    No  they  did  not. 

Q.  Did  the  company  pay  you  aaiything  in  the 
year  1932?  A.    Yes.  I  got  $19,500  in  1932. 

Mr.  Taylor :    How  is  this  material  ? 

(Discussion  off  the  record  between  counsel). 
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Mr,  Taylor :  I  move  to  strike  that  answer  on  the 
ground  of  iininaterialitv,  [Denied.  Exception  al- 
lowed. S.  B.  H.] 

Mr.  Rorschach:  Q.  Xow,  did  you  receive  any 
other  sum  in  the  year  1932  ? 

Mr.  Taylor:  I  object  on  the  ground  of  imma- 
teriality. 

A.    Am  I  to  answer  the  question  ? 

Mr.  Rorschach :    Yes,  you  are  to  answer. 

A.     Oh,  I  thought  he  objected. 

Mr.  Taylor :    My  objection  is  just  for  the  record. 

A.     Oh  yes.  Well,  I  received  $15,394.01. 

Mr.  Rorschach :  Q.  What  was  the  natui^  of  that 
payment?  [73] 

A,     Well,  that  was  to  adjust  the  account 

Mr.  Taylor :    Objected  to  as  immaterial. 

A.  — for  the  previous  years  of  1929,  1930  and 
1931. 

Mr.  Rorschach :  Q.  How  much  did  the  company 
pay  you  in  1933? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B,  H.] 

A.     $25,000. 

Mr.  Rorschach :  Q.  How  much  did  the  company 
pay  you  in  1934  on  account  of  this  contract? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled—exception allowed.  S.  B.  H.] 

A.     $20,000. 

Mr.  Rorschach:  Q.  And  how  much  did  the  com- 
pany pay  you  in  the  year  1935  ? 
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A.     $17,666.25. 

Q.  Now,  under  this  amended  agreement  the  com- 
pany was  obliged  to  pay  you  $15,000  for  the  year 
1935.  Can  you  explain  the  additional  $2,666.25  that 
was  paid  you  in  1935  by  the  company  ? 

A.  Well,  I  had  a  mortgage  on  a  building  in  Hol- 
lywood and  I  didn't  have  the  money  to  pay  it  so 
they  lent  me  the  money  to  pay  that  mortgage  off. 

Q.  And  what  was  the  amount  of  that  that  they 
let  you  have  ? 

A.    Well,  they  let  me  have  $2,666.25. 

Q.     How  much  did  the  company  pay  you  in  1936  ? 

A.     $19,000. 

Q.     And  under  the  terms  of  this  agreement 

Mr.  Taylor:  I  object  to  that  and  I  move  to  strike 
that  last  answer  as  inmiaterial.  [Overruled.  S.  B. 
Hill.] 

Mr.  Rorschach:  Q.  Under  the  terms  of  this 
agreement  you  were  to  be  paid  $15,000.  Can  you  ex- 
plain the  additional  $4,000? 

A.  Well,  they  lent  me  $4,000  to  pay  off  the  mort- 
gage on  this  same  building  [74]  that  I  mentioned 
before. 

Q.  Now,  going  back  to  the  year  1934  you  were 
entitled  to  receive  $15,000  under  your  amended  eon- 
tract  in  that  year  but  you  testified  they  paid  you 
$20,000.  Can  you  explain  the  difference  there  of 
$5,000? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. S.  B.  Hill] 


70  Maud  Gillespie  vs, 

(Deposition  of  Mrs.  Maud  Gillespie.) 

A.  The  additional  $5,000  was  an  adjustment  on 
the  1932  dividend  guarantee. 

Mr.  Rorschach:  Q.  Now,  how  much  did  you  re- 
ceive from  the  company  in  1937  ? 

A.     $15,000. 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. S.  B.  Hill.] 

Mr.  Rorschach:  Q.  How  much  did  you  receive 
in  1938? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. S.  B.  Hill.] 

A.    $15,000. 

Mr.  Rorschach:  Q.  And  how  much  have  you 
received  in  1939  ? 

Mr.  Taylor:  Objected  to  as  immateriaL  [Over- 
ruled. S.  B.  Hill.] 

A.     $15,000. 

Mr.  Rorschach:  Q.  And  how  have  you  been  re- 
ceiving these  payments  over  the  years  ? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. S.  B.  Hill.] 

A.    Well,  twelve  payments  of  $1250. 

Mr.  Rorschach:     Q.     $1250  every  month. 

A.     Every  month,  yes. 

Q.  Now,  with  respect  to  the  F.  A.  Gillespie  and 
Sons'  Company  what  interest  or  what  beneficial  in- 
terest have  you  considered  that  you  owned  in  the 
company  in  accordance  with  the  trust  agreement  of 
1921? 
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Mr.  Taylor:  Objected  to  as  immaterial.  [Sus- 
tained. Exception  allowed.   S.  B.  Hill.] 

A.     A  half  interest. 

Mr.  Rorschach:  I  do  not  mean  the  property.  I 
want  to  refresh  your  [75]  recollection.  The  com- 
pany and  not  the  property  now,  the  F.  A.  Gillespie 
and  Sons'  Company. 

A.     State  the  question  again? 

(The  reporter  read  the  pending  question.) 

A.     Well,  I  had  a  one-fifth  interest. 

Q.  And  who  owns  the  other  beneficial  four-fifths 
interest  ? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Sus- 
tained. Exception  allowed.   S.  B.  Hill.] 

A.  P.  A.  Gillespie  and  his  three  sons,  my  three 
sons. 

Mr.  Rorschach:  Q.  And  is  there  any  provision 
with  respect  to  others  in  that  trust  agreement? 

A.     I  don't  understand  that. 

Q.  Any  provision  with  respect  to  other  members 
of  your  family  in  that  trust  agreement  ? 

Mr.  Taylor:  Objected  to  as  the  trust  agreement 
is  the  best  evidence. 

Mr.  Rorschach:  Q.  Do  you  have  any  provision 
in  there  with  respect  to  your  grandchildren? 

A.  Oh  yes,  surely,  I  turned  this  over  so  that  my 
sons  and  my  grandchildren  would  benefit  by  it. 

Mr.  Taylor:  I  move  to  strike  that  answer  as  not 
responsive,  and  immaterial.  [Sustained.  Exception 
allowed.  S.  B.  Hill.] 
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Mr.  Rorschach:  Q.  When  you  sold  and  trans- 
ferred this  property  to  the  company  in  accordance 
with  the  contract  of  May  15,  1929,  how  did  you  con- 
template being  paid  for  your  property? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.     Well — state  that  again? 

(The  reporter  read  the  pending  question.) 

A.  Well,  I  was — I  got  my  monthly  payments.  I 
don't  think  I  hardly  imderstand.  [76] 

Mr.  Rorschach:  Q.  Well,  did  you  expect  to  be 
paid  at  the  rate  of  $15,000  a  year  for  life  with  this 
additional  guarantee  of  $10,000  ? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.  Yes,  that  is  right.  That  is  what  I  did  ex- 
pect. 

Mr.  Rorschach:  Q.  And  the  residue  in  excess  of 
the  amount  which  you  received,  what  did  you  expect 
to  have  done  with  that  ? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.  Well,  I  figured  that  turned  into  the  company 
for  the  benefit  of  my  children  and  my  grandchil- 
dren. 

Mr.  Rorschach :  Q.  Prior  to  May  15,  1929,  had 
you  ever  made  an  inquiry  from  any  insurance  or 
trust  company  as  to  the  cost  of  acquiring  an  an- 
nuitv  on  vour  life? 
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Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.     No,  I  never  did. 

Mr.  Rorschach:  Q.  Had  you  ever  contemi)lated 
purchasing  an  annuity? 

Mr.  Taylor:  Objected  to  as  iminaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.     No,  I  never  did. 

Mr.  Rorschach :  Q.  When  you  and  Mr.  Grillespie 
had  reached  a  property  settlement  what  did  you 
consider  the  best  thing  to  do  to  safeguard  your  prop- 
erty interests  and  to  protect  your  children  and  your 
grandchildren? 

Mr.  Taylor:  Objected  to  as  immaterial.  The  trust 
agreement  is  the  best  evidence.  [Overruled.  Excep- 
tion allow^ed.] 

A.    Will  you  re-state  that  ? 

Mr.  Rorschach :    Repeat  the  question,  please  ? 
(The  reporter  read  the  pending  question.) 

A.  Well,  I  made — I  gave  my  property  to  the 
company  to  safeguard  my  children  and  my  grand- 
children. 

Q.  And  with  the  provision  that  you  were  to  be 
paid  during  your  life-time  ?  [77]  A.     Yes. 

Q.     Certain  sums?  A.    Yes. 

Q.  And  did  you  consider  the  remamder  over  tlie 
value  of  this  property  as  a  gift  or  coutributic^u  t(^ 
your  children? 

Mr.  Taylor:     Objected  to  as  inunaterial,  and  tlie 
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trust   agreement  is  the  best  evidence.    [Overruled. 

Exception  allowed.  S.  B.  Hill.] 

A.  It  was  just  a  gift  to  my  children  and  my 
grandchildren. 

Mr.  Taylor :  I  move  to  strike  that  answer  on  the 
same  grounds.  [Motion  denied.  Exception  allowed. 
S.  B.  Hill.] 

Mr.  Rorschach :  Q.  Do  you  have  any  other  chil- 
dren besides  P.  A.  Gillespie  or  Parmer  A.  Gillespie, 
and  L.  A.  or  Lester  A.  Gillespie,  and  B.  A.  or  Ber- 
nard A.  Gillespie?  A.     No  I  don't. 

Q.  Were  these  three  sons,  Bernard,  Lester  and 
Parmer,  sons  born  of  your  marriage  with  F.  A.  Gil- 
lespie? A.     Yes,  they  were. 

Q.     Do  these  three  sons  have  any  children? 

A.    Yes. 

Q.     Can  you  name  the  grandchildren? 

A.  Well,  there  is  Bernard  Gillespie,  Jmiior,  and 
Jerry  Gillespie  and  Gloria  Gillespie  and  Frank  Gil- 
lespie and  Parmer  Gillespie  and  Rhonda  Gillespie. 

Q.  Now,  will  you  state  which  of  these  grandchil- 
dren are  the  grandchildren  of  the  sons — in  other 
words,  which  are  Lester's? 

A.  Lester's  are  two  girls,  Gloria  and  Jerry;  Ber- 
nard has  one  son,  Bernard,  Jimior;  the  other  three 
belong  to  Parmer. 

Q.  Have  you  ever  tried  to  borrow  money  or 
raise  any  money  through  a  bank  or  trust  company 
on  the  basis  of  the  payments  which  you  were  to  re- 
ceive in  the  future  in  accordance  with  the  contract 
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of  May  15,  1929,  which  is  between  the  comjiany  [78] 

and  yourself? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Sus- 
tained. Exception  allowed.  S.  B.  Hill.] 

A.     No  I  have  not. 

Mr.  Rorschach:  Q.  Have  you  ever  made  any 
inquiry  as  to  whether  you  might  be  able  to  borrow 
on  that  contract  ? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Sus- 
tained. Exception  allowed.  S.  B.  Hill.] 

A.  No.  I  think  I  talked  to  one  of  my  sons  about 
it.  I  did.  But  I  never  tried  to  borrow  anything. 

Mr.  Rorschach:  Q.  Did  you  have  your  son  make 
any  inquiry? 

Mr.  Taylor:  Objected  to  as  immaterial.  [Sus- 
tained. Exception  allowed.  S.  B.  Hill.] 

A.  I  think  my  son  talked  to  the  Security  Bank 
but  there  could  not  be  any  money  borrowed  on  this 
contract. 

Mr.  Rorschach:  Q.  Now,  you  have  testified  con- 
cerning the  property  which  you  conveyed  to  F.  A. 
Gillespie  and  Sons'  Company  by  virtue  of  this  con- 
tract of  May  15,  1929.  What  interest  in  this  pro])- 
erty  that  was  conveyed  did  you  consider  that  >'ou 
owned  ? 

Mr.  Taylor:  Objected  to  as  inmiaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.     Well,  I  owned  half  of  it. 

Mr.  Rorschach:  Q.  And  did  yon  feel  or  cva- 
sider  that  F.  A.  Gillespie  owned  the  other  half? 
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Mr.  Taylor:  Objected  to  as  immaterial.  [Over- 
ruled. Exception  allowed.  S.  B.  Hill.] 

A.     Yes  I  did. 

Mr.  Rorschach:     I  believe  that  is  all. 

(Discission  between  counsel  off  the  record.) 

Cross  Examination 
By  Mr.  Taylor : 

Q.  Mrs.  Gillespie,  you  have  testified  that  a 
change  was  made  in  the  agreement  [79]  between 
yourself,  Mr.  P.  A.  Gillespie  and  the  corporation 
to  the  effect  that  you  turned  $10,000  and  he  turned 
$10,000  over  to  the  corporation  for  re-investment, 
is  that  correct?  A.     Yes. 

Q.  What  that  change  made  in  writing  or  was 
that  just  an  oral  miderstanding  between  yourself 
and  Mr.  Gillespie  ? 

A.  Well  I  think — I  am  not  sure  but  I  think  I 
wrote  a  letter  to  them  saying  that  I  would  do  that. 

Q.  ^^lien  you  say  '^them"  to  whom  do  you  re- 
fer? 

A.  F.  A.  Gillespie  and  Sons'  Company.  It  was 
also  verbal  but  I  think  I  wrote  them  a  letter  saying 
I  would  do  that. 

Q.     AYlien  was  that? 

A.  Can  you  give  me  the  date?  I  don't  remember 
the  date,  but  it  is — let's  see  if  I  can  get  the  date 
out  of  this.  (Referring  to  sheet  of  paper.)  I  cannot 
give  you  the  date.  It  has  been  a  long  time  ago 
though. 
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Q.     But  it  was  prior  to  the  year  1935  ? 

A.    Yes. 

Q.     Did  that  refer  to  just  one  single  year? 

A.     No.  It  was  from  that  time  on. 

Mr.  Taylor:  I  would  like  to  move  to  strike  the 
testimony  of  Mrs.  Gillespie  with  regard  to  her  pur- 
pose in  turning  over  certain  property  to  the  F.  A. 
Gillespie  and  Sons'  Company  and  her  testimony 
with  regard  to  turning  over  certain  properties  for 
the  benefit  of  her  children  and  grandchildren  and 
her  testimony  with  regard  to  making  a  gift  or  in- 
tent to  make  a  gift  to  her  children  and  grandchil- 
dren on  the  ground  that  the  testimony  and  each  item 
thereof  are  immaterial ;  on  the  ground  that  the  tes- 
timony is  in  conflict  with  the  parol-evidence  rule; 
on  the  further  ground  the  agreements  attached  as 
Exhibits  C  and  D  to  the  petition  in  this  case  are 
the  best  evidence  as  to  why  Mrs.  Gillespie  turned 
over  this  property,  if  [80]  that  is  considered  mate- 
rial, and  as  to  the  rights  that  she  and  otliers  ob- 
tained thereunder,  and  are  also  the  best  evidence  as 
to  her  purpose  in  turning  over  her  property  and  as 
to  whether  any  gifts  were  made  to  her  children  and 
grandchildren  by  turning  over  the  property.  [Mo- 
tion denied.  Exception  allow^ed.  S.  B.  Hill.] 

I  have  no  more  questions.  Tliat  is  all  at  tliis  time. 
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Mr.  Rorschach:  I  offer  in  evidence  as  Petition- 
er's Exhibit  number  1  deed  heretofore  referred  to 
as  deed  dated  February  18,  1932,  between  F.  A. 
Gillespie  and  Maud  Gillespie,  grantors  and  F.  A. 
Gillespie  and  Sons'  Company,  grantee,  conveying 
part  of  Lot  7  in  block  104,  original  town  of  Tulsa, 
Oklahoma. 

(Whereupon  the  notary  marked  said  above- 
mentioned  deed  ^^Petitioner's  Exhibit  number  1 
for  identification.  C.  N.  Olson,  notary  public. 
4/27- '40.") 

PETITIONER'S  DEPOSITION  EXHIBIT 

NO.  1 
[Book  1014,  Page  302  465197] 

GENERAL  WARRANTY  DEED 

This  Indenture :  Made  this  18th  day  of  February, 

A.  D.  193 ,  between  F.  A.  Gillespie  and  Maud 

Gillespie,  husband  and  wife,  of  Tulsa  County,  in 
the  State  of  Oklahoma,  parties,  grantors,  and  F.  A. 
Gillespie  &  Sons,  a  corporation,  of  Tulsa,  Oklahoma, 
party,  grantee. 

Witnesseth,  That  in  consideration  of  the  sum  of 

Dollars,  receipt 

of  which  is  hereby  acknowledged,  said  parties, 
grantors,  do,  by  these  presents,  grant,  bargain,  sell 
and  convey  unto  said  party,  grantee,  its  assigns, 
all  of  the  following  described  real  estate,  situated  in 
the  County  of  Tulsa,  State  of  Oklahoma,  to-wit : 
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All  that  part  of  Lot  Seven  (7)  in  Block  One 
Hundred  Four  (104),  of  the  Original  Town, 
now  City  of  Tulsa  (Tulsa  County),  Oklahoma, 
described  as  follows,  to-wit : 

Beginning  at  the  Southwest  corner  of  said 
lot,  running  thence  Northerly  along  the  West 
line  of  said  lot  75  feet  9^/2  inches;  running 
thence  Easterly  59  feet  6%  inches  to  a  point 
75  feet  9  inches  Northerly  and  at  right  angles 
from  the  South  line  of  said  lot;  thence  South- 
erly parallel  with  the  West  line  of  said  lot  25 
feet  9  inches ;  thence  Easterly  on  a  line  parallel 
with  the  South  line  of  said  lot  5  feet  5I/2  inches ; 
thence  Southerly  on  a  line  parallel  with  the 
Westerly  line  of  said  lot  50  feet  to  the  South- 
erly line  of  said  lot,  and  thence  Westerly  along 
the  Southerly  line  of  said  lot  65  feet  to  the 
place  of  beginning. 

To  have  and  to  hold  the  same,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurte- 
nances thereto  belonging  or  in  any  wise  appertain- 
ing forever. 

And  said  parties,  grantors,  F.  A.  Gillespie  and 
Maud  Gillespie,  their  heirs,  executors  or  adminis- 
trators do  hereby  covenant,  promise  and  agree  to 
and  with  said  part...  grantee...,  at  the  delivery  of  these 
presents  that  they  lawfully  seized  in  their  own  right 
of  an  absolute  and  indefeasible  estate  of  inheritance 
in  fee  simple,  of  and  in  all  and  singular  the  above 
granted  and  described  premises,  with  the  appur- 
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tenances;  that  the  same  are  free,  clear,  and  dis- 
charged and  unenciunbered  of  and  from  all  former 
and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments  and  encumbrances,  of  whatsoever 
nature  and  kind. 

Except:  leases  and  encumbrances  of  record,  and 
all  other  liens,  and  that  parties  grantors  will  war- 
rant and  forever  defend  the  same  unto  the  said  party 
grantee,  its  assigns,  against  said  parties,  grantors, 
their  heirs  or  assigns  and  all  and  every  person  or 
persons  whomsoever  lawfully  claiming  or  to  claim 
the  same. 

In  witness  whereof,  the  said  parties  grantors, 
have  hereunto  set  their  hands  the  day  and  year  first 
above  written. 

MAUD  GILLESPIE, 

F.  A.  GILLESPIE. 

OKLAHOMA  FORM  OF  ACKNOWLEDGMENT. 

State  of  Oklahoma,  County  of  Oklahoma — ss. 

On  this  18th  day  of  February,  A.  D.  1932,  before 
me,  the  undersigned,  a  Notary  Public,  in  and  for 
said  County  and  State  aforesaid  personally  ap- 
peared F.  A.  Gillespie  and  husband  and  wife,  to  me 
knowTL  to  be  the  identical  person  w^ho  executed  the 
within  and  foregoing  instrument  and  acknowledged 
to  me  that  they  executed  the  same  as  his  free  and 
voluntary  act  and  deed  for  the  uses  and  purposes 
therein  set  forth. 
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Given  under  my  hand  and  seal  of  office  the  day 
and  year  last  above  written. 

[Seal]  PEARL  KIMBLE, 

Notary  Public. 

My  commission  expires  Sept.  9,  1935.  [83] 

[Book  1014,  Page  303] 

State  of  Oklahoma,  County  of  Tulsa — ss. 

On  this  18th  day  of  February,  A.  D.  1932,  before 
me,  the  undersigned,  a  Notary  Public,  in  and  for 
said  County  and  State  aforesaid  personally  appeared 
Maud  Gillespie,  to  me  known  to  be  the  identical 
person  who  executed  the  within  and  foregoing  in- 
strument and  acknowledged  to  me  that  she  executed 
the  same  as  her  free  and  voluntary  act  and  deed 
for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal  of  office  the  day 
and  year  last  above  written. 

NORMA  WHEATON, 

Notary  Public. 

My  commission  expires  Sept.  12,  1935. 

No.  465197 

General  Warranty  Deed 

From 

F.  A.  Gillespie,  et  ux 

to 

F.  A.  Gillespie  &  Sons  Com])auv, 

Box  1925,  Tulsa 

Recorded  Feb.  23,  1932.  [84] 
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Mr.  Rorschach:  I  offer  in  evidence  as  Petition- 
er's Exhibit  number  2  deed  heretofore  described  as 
deed  from  Frank  A.  Gillespie  and  Maud  Gillespie, 
husband  and  wife,  grantors  to  F.  A.  Gillespie  and 
Sons'  Company,  grantee,  dated  February  18,  1932, 
conveying  Lot  6  and  the  west  thirty  feet  of  Lot  7, 
Block  8  of  North  Tulsa,  addition  to  the  City  of 
Tulsa,  Oklahoma. 

(Whereupon  the  notary  marked  said  above- 
mentioned  deed  ^^Petitioner's  Exhibit  number 
2  for  identification.  C.  N.  Olson,  notary  public. 
4/27- '40.") 

PETITIONER'S  DEPOSITION  EXHIBIT 

No.  2 

[Book  1014,  Page  300  465196] 

GENERAL  WARRANTY  DEED 

This  Indenture :  Made  this  18th  day  of  February, 

A.  D.  193 ,  between  Frank  A.  Gillespie  and  Maud 

Gillespie,  husband  and  wife,  of  Tulsa  County,  in 
the  State  of  Oklahoma,  parties,  grantors,  and  F.  A. 
Gillespie  &  Sons  Company,  a  corporation  of  Tulsa, 
Oklahoma,  party,  grantee, 

Witnesseth,  That  in  consideration  of  the  sum  of 

DOLLARS,  receipt 

of  which  is  hereby  acknowledged,  said  parties  gran- 
tors, do,  by  these  presents,  grant,  bargain,  sell  and 
convey  unto  said  party  grantee,  its  assigns,  all  of 
the  following  described  real  estate,  situated  in  the 
County  of  Tulsa,  State  of  Oklalioma,  to-wit : 
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Lot  Six  (6)  and  the  West  thirty  feet  (30  ft.) 
of  Lot  Seven  (7),  all  in  Block  Ei^^ht  (8)  of 
North  Tulsa,  an  addition  to  the  City  of  Tulsa. 

To  have  and  to  hold  the  same,  together  with  all 
and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereto  belonging  or  in  any  wise  apper- 
taining forever. 

And  said  parties  grantors,  Frank  A.  Gillespie  and 
Maud  Gillespie,  their  heirs,  executors  or  adminis- 
trators do  hereby  covenant,  promise  and  agree  to 
and  with  said  part...  grantee...,  at  the  delivery  of  these 
presents  that  they  lawfully  seized  in  their  own  right 
of  an  absolute  and  indefeasible  estate  of  inheritance 
in  fee  simple,  of  and  in  all  and  singular  the  above 
granted  and  described  premises,  with  the  appurte- 
nances ;  that  the  same  are  free,  clear,  and  discharged 
and  unencumbered  of  and  from  all  former  and  other 
grants,  titles,  charges,  estates,  judgments,  taxes,  as- 
sessments and  encumbrances,  of  whatsoever  nature 
and  kind. 

Except :  taxes  and  special  assessments,  and  all  other 
liens,  and  that  parties  grantors  will  w\irraut  and 
forever  defend  the  same  unto  the  said  paii:y  grantee, 
its  assigns,  against  said  parties  grantors,  their  heirs 
or  assigns  and  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim  tlie  same. 

In  witness  w^hereof ,  the  said  parties  grantors,  have 
hereunto  set  their  hands  the  day  and  year  first  above 
written. 

MAUD  GILLESPIE, 
FRANK  A.  GILLESPIE. 
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OKLAHOMA  FORM  OF  ACKNOWLEDGMENT. 

State  of  Oklahoma,  Comity  of  Tulsa — ss. 

On  this  18th  day  of  February,  A.  D.  1932,  before 
me,  the  undersigned,  a  Notary  Public,  in  and  for 
said  County  and  State  aforesaid  personally  ap- 
peared Frank  A.  Gillespie  and  husband  and  wife,  to 
me  known  to  be  the  identical  person  who  executed 
the  within  and  foregoing  instrument  and  acknowl- 
edged to  me  that  they  executed  the  same  as  their 
free  and  volvintary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth. 

Given  under  my  hand  and  seal  of  office  the  day 
and  year  last  above  written. 

[Seal]  PEARL  KIMBLE, 

Notary  Public. 

My  commission  expires  Sept.  9,  1935.  [85] 

[Book  1014,  Page  301] 

State  of  Oklahoma,  County  of  Tulsa — ss. 

On  this  18th  day  of  February,  A.  D.  1932.  before 
me,  the  undersigned,  a  Notary  Public,  in  and  for 
said  County  and  State  aforesaid  personally  appeared 
Maud  Gillespie,  to  me  known  to  be  the  identical  per- 
son who  executed  the  within  and  foregoing  instru- 
ment and  acknowledged  to  me  that  she  executed  the 
same  as  her  free  and  voluntary  act  and  deed  for 
the  uses  and  purposes  therein  set  forth. 
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Given  under  my  hand  and  seal  of  office  the  day 
and  year  last  above  written. 

NORMA  WHEATON, 

Notary  Public. 

My  commission  expires  Sept.  12,  1932. 

No.  465196 

General  Warranty  Deed 

From 

Frank  A.  Gillespie,  et  ux, 

to 

F.  A.  Gillespie  &  Sons  Company, 

Box  1925 

Recorded  Feb.  23, 1932.  [86] 


Mr.  Rorschach:     I  offer  in  evidence  as  Petition- 
er's Exhibit  3  that  certain  deed  heretofore  described, 
dated  the  22nd  of  June,  1934,  in  which  L.  A.  Gil- 
lespie and  Maud  Gillespie  and  B.  A.  Gillespie,  be- 
ing all  of  the  directors  of  the  Bromide  Oolitic  Stone 
Company  appear  as  grantors  and  F.  A.  Gillespie 
and   Sons'   Company  as  grantee,   covering  certam 
lands  located  in  Sections  4  and  9  in  Townshi])  2 
South,  Range  8  East,  Johnston  County,  Oklahoma. 
(Whereupon  the  notary  marked  said  a])()\'e- 
mentioned  deed  ^* Petitioner's  Exhibit  number  3 
for  identification.   C.  N.  Olson,  notary  ])ublic. 
4/27- '40.") 
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PETITIONER'S  DEPOSITION  EXHIBIT 

NO.  3 

GENERAL  WARRANTY  DEED. 

This  Indenture,  Made  this  22nd  day  of  June,  A.  D. 
1934,  between  L.  A.  Gillespie,  Maud  Gillespie  and 
B.  A.  Gillespie,  ^' Being  all  of  the  Directors  of  the 
Bromide  Oolitic  Stone  Company",  Trustees,  of 
Tulsa  County,  in  the  State  of  Oklahoma,  of  the  first 
part,  and  F.  A.  Gillespie  &  Sons  Company,  an  Okla- 
homa Corporation,  of  the  second  part. 

Witnesseth,  That  in  consideration  of  the  sum  of 
Ten  ($10.00)  dollars,  the  receipt  whereof  is  hereby 
acknowledged,  said  parties  of  the  first  part,  does 
by  these  presents  grant,  bargain,  sell  and  convey 
unto  said  party  of  the  second  part,  its  heirs  and  as- 
signs, all  of  the  following  described  real  estate  situ- 
ated in  the  County  of  Johnston,  State  of  Oklahoma, 
to-wit : 

The  West  Half  (Wi/o)  of  the  Southwest 
Quarter  (SWi/4)  of  the  Northwest  Quarter 
(NWi/4)  and  the  West  Half  (Wi/o)  of  the 
Northwest  Quarter  (NW14)  of  the  Southwest 
Quarter  (SWI4) ;  and  the  North  Half  (Ni/o) 
of  the  Southwest  Quarter  (SW14)  of  the  South- 
w^est  Quarter  (SWi/4) ;  and  the  Southeast  Quar- 
ter (SE14)  of  the  Southwest  Quarter  (SW14) 
of  Section  Four  (4),  and  the  Northeast  Quar- 
ter (NE14)  and  the  South  Half  (Si^)  of  the 
Northeast  Quarter  (NEi^.)  of  the  Northwest 
Quarter  (NW14)  ;  and  the  East  Half  (FA^)  of 
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the  Southwest  Quarter  (SWi/4)  of  the  North- 
west Quarter  (NWi/4) ;  and  the  Southeast 
Quarter  (SE14)  of  the  Northwest  Quarter 
(NW%)  ;  and  the  Northeast  Quarter  (NEi^) 
of  the  Southwest  Quarter  (SWi/4)  and  the  East 
Half  (EVs)  of  the  Northwest  Quarter  (NW14) 
of  the  Southwest  Quarter  (SWi/4) ;  and  the 
North  Half  (Ni/s)  of  the  Southeast  Quarter 
(SE14)  of  the  Southwest  Quarter  (SW^^)  ;  and 
the  Southeast  Quarter  (SE14)  of  the  South- 
east Quarter  (SE^/4)  ^^  the  Southwest  Quarter 
(SW14);  and  the  West  Half  (W^^)  of  the 
Southeast  Quarter  (SE14)  ;  and  the  West  Half 
(WI/2)  of  the  East  Half  (Ei^)  of  the  Southeast 
Quarter  (SEii)  of  Section  Nine  (9),  Town- 
ship Two  (2)  South,  Range  Eight  (8)  East. 

stamp 

To  have  and  to  hold  the  same,  together  w^ith  all 
and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereto  belonging  or  in  an}^vise  apper- 
taining forever. 

And  said  L.  A.  Gillespie,  Maud  Gillespie,  &  B.  A. 
Gillespie,  Trustees,  their  heirs,  successors,  executors 
or  administrators,  does  hereby  covenant,  and  agree 
to  and  with  said  party  of  the  second  part  at  the 
delivery  of  these  presents  they  are  lawfully  seized 
in  their  own  right  of  an  absolute  and  indefeasible 
estate  of  inheritance  in  fee  simple,  of  and  in,  all 
and  singular,  the  above  granted  and  described  prem- 
ises, with  appurtenances;  that  the  same  are  free, 
clear  and  discharged  and  unincumbered  of  and  from 
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all  former  and  other  grants,  titles,  charges,  estates, 
judgments,  taxes,  assessments,  and  encumbrances,  of 
whatsoever  nature  and  kind,  except  none,  and  that 
they  will  warrant  and  forever  defend  the  same  imto 
said  party  of  the  second  part,  its  heirs,  and  assigns, 
against  said  parties  of  the  first  part,  their  heirs  and 
successors  assigns,  and  all  and  every  person  or  per- 
sons whomsoever,  lawfully  claiming  or  to  claim  the 
same. 

In  witness  w^hereof,  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  this  the  day  and 
year  first  above  written. 

BROMIDE  OOLITIC  STONE  COMPANY, 
By  L.  A.  GILLESPIE, 
MAUD  GILLESPIE, 
B.  A.  GILLESPIE, 

Trustees. 

[87] 

OKLAHOMA  ACKNOWLEDGMENT. 

State  of  Oklahoma,  County  of  Tulsa — ss. 

Before  me,  the  undersigned,  a  Notary  Public,  in 
and  for  said  County  and  State,  on  this  22nd  day  of 
June,  1934,  personally  appeared  L.  A.  Gillespie, 
Maud  Gillespie  and  B.  A.  Gillespie,  Trustees  of  the 
Bromide  Oolitic  Stone  Company  and  to  me  known 
to  be  the  identical  persons  who  executed  tlie  within 
and  foregoing  instrument  and  acknowledged  to  me 
that  have  executed  the  same  as  their  free  and  vol- 
untary act  and  deed  for  the  uses  and  ]nirposes  there- 
m  set  forth. 
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Given  under  my  hand  and  seal  the  day  and  year 
last  above  written. 

[Seal]  RUTH  REYNOLDS, 

Notary  Public. 

My  commission  expires  April  14,  1938. 

ACKNOWLEDGMENT  FOR  CORPORATION. 

State  of  Oklahoma,  County  of  Tulsa — ss. 

On  this  22nd  day  of  June,  A.  D.  1934,  before  me, 
the  undersigned,  a  Notary  Public,  in  and  for  the 
County  and  State  aforesaid,  personally  appeared  L. 
A.  Gillespie,  B.  A.  Gillespie  and  Maud  Gillespie, 
to  me  known  to  be  the  identical  persons  who  sub- 
scribed the  name  of  the  maker  thereof  to  the  fore- 
going instrument  as  its  Directors  &  Trustees  and 
acknowledged  to  me  that  they  executed  the  same  as 
their  free  and  voluntary  act  and  deed,  and  as  the 
free  and  voluntary  act  and  deed  of  such  corporation, 
for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal  of  office  tlie  day 
and  year  last  above  written. 

[Seal]  RUTH  REYNOLDS, 

Notary  Public. 

My  commission  expires  April  14,  1938. 


90  Maud  Gillespie  vs. 

(Deposition  of  Mrs.  Maud  Gillespie.) 
No.  66256— Form  No.  30 
General  Warranty  Deed 

State  of  Oklahoma,  County  of  Johnston — ss. 

This  instrument  was  filed  for  record  on  the  10th 
day  of  Oct.,  1934,  at  1:20  o'clock  P.  M.,  and  duly 
recorded  in  Book  43D,  Page  521  of  the  records  of 
this  office. 

G.  R.  WHITE, 
County  Clerk — Register  of  Deeds. 
By  LENA  THOMAS,  Deputy. 

When  recorded  return  to  F.  A.  Gillespie  &  Sons 
Company,  Box  1925,  Tulsa,  Oklahoma.  [88] 


Mr.  Rorschach:  I  offer  in  e\ddence  as  Petition- 
er's Exhibit  number  4  grant  [81]  deed  heretofore 
referred  to,  dated  June  25,  1932,  wherein  V.  R. 
Irvin  and  Edna  E.  Irvin,  his  wife ;  M.  C.  Smith  and 
Marjorie  V.  Smith,  his  wife;  P.  A.  Gillespie  and 
Marguerite  Gillespie,  his  wdfe,  and  Maud  Gillespie, 
a  single  woman,  appear  as  grantors  and  P.  A.  Gil- 
lespie appears  as  grantee,  covering  Lots  V.  W.  and 
X  in  Block  148  of  the  City  of  Santa  Monica,  Cali- 
fornia. 

(Whereupon  the  notary  marked  said  above- 
mentioned  deed  ''Petitioner's  Exhibit  number 
4  for  identification.  C.  N.  Olson,  notary  public. 
4/27- '40/0 
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PETITIONERS  ^S  DEPOSITION  EXHIBIT 

NO.  4 

GRANT  DEED 

V.  R.  Irvin  and  Edna  E.  Irvin,  his  wife 

M.  C.  Smith  and  Marjorie  V.  Smith,  his  wife 

P.  A.  Gillespie  and  Marguerite  Gillespie,  his  wife 

Maude  Gillespie,  a  single  woman 
in  consideration  of  ten  dollars  and  other  valuable 
considerations  to  him  in  hand  paid,  the  receipt  of 
which  is   hereby   acknowledged,  does   hereby 

Grant  to  P.  A.  Gillespie  all  that  real  property 
situated  in  the  City  of  Santa  Monica,  County  of  Los 
Angeles,  State  of  California,  described  as  follows: 

Lots  "Y'\  "^''  and  ^^X'^  in  Block  One  Hundred 
Forty-eight  (148)  as  per  map  recorded  in  Book  39, 
Page  45,  et.  sec,  Miscellaneous  Records  of  said 
County. 

Subject  to:  Taxes,  Conditions,  restrictions,  reser- 
vations and  rights  of  way  of  record. 

Street  Bonds  of  Record. 

To  Have  and  to  Hold  to  the  said  grantee,  his 
heirs  or  assigns. 

Witness  our  hand  this  25th  day  of  June,  1932. 
V.  R.  IRVIN  &  EDNA  E.  IRVIN, 
M.  C.  SMITH  &  MARJORIE  V.  SMITH 
P,  A,  GILLESPIE       MARGUERITE 

GILLESPIE 
MAUDE  GILLESPIE 
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State  of  California 
County  of  Los  Angeles — ss. 

On  this  28tli  day  of  June  A.  D.,  1932,  before  me 
a  Notary  Public  in  and  for  said  County,  personally 
appeared  V.  R.  Irvin,  Edna  E.  Irvin,  M.  C.  Smith 
and  Marjorie  V.  Smith,  known  to  me  to  be  the  per- 
sons whose  names  are  subscribed  to  the  within  In- 
strument, and  acknowledged  that  they  executed  the 
same. 

Witness  my  hand  and  official  seal. 

[Seal]  T.  O.  McCOY 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  January  14,  1933. 

State  of  California 
Coimty  of  Los  Angeles — ss. 

On  this  29th  day  of  June,  A.  D.,  1932,  before  me, 
Frances  L.  Crofts,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Maude  Gil- 
lespie, know^n  to  me  (or  proved  to  me  on  the  oath 
of  ),  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  Instrument,  and  acknowledged 
to  me  that  she  executed  the  same. 

In  Witness  \ATiereof ,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

PRANCES  L.  CROFTS 

Notary  Public  in  and  for  said  County  and  State. 
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State  of  Oklahoma, 
County  of  Tulsa — ss. 

Before  me,  the  undersigned  Notary  Public,  in  and 
for  said  County  and  State,  on  this  25th  day  of  June, 
1932,  personally  appeared  P.  A.  Gillespie  and  Mar- 
guerite Gillespie,  his  wife,  personally  knowTi  to  me 
to  be  the  identical  persons  who  executed  the  within 
and  foregoing  instrument  and  acknowledged  to  me 
that  they  executed  the  same  as  their  free  and  volun- 
tary act  and  deed,  for  the  uses  and  purposes  therein 
set  forth. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
above  written. 

RUTH  REYNOLDS, 
Notary  Public. 

My  commission  expires  April  14,  1934.  [91] 

Escrow  No.  779 
Order  No 

When  recorded,  please  mail  to  P.  A.  Gillespie, 
602  National  Bank  of  Commerce  Bldg,  Tulsa,  Okla. 

Recorded  June  29,  1932.  [90] 

Mr.  Rorschach:  And  it  is  hereby  sti])ulated  and 
agreed  by  and  between  respective  counsel  of  record 
that  the  foregoing  exhibits  of  the  Petitioner,  num- 
bered from  one  to  four,  may  be  withdrawn  and  re- 
tained in  the  custody  of  Petitioner's  counsel,  subject 
to  being  produced  at  the  trial  of  this  case  at  Okla- 
home  City,  Oklahoma,  on  or  after  May  13,  1940. 
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Mr.  Taylor:     So  stipulated. 

(S)  MAUD  GILLESPIE 

(Signature  of  the  witness) 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  April,  1940. 

(Seal)  (S)     C.  N.  OLSON 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  U.S.B.T.A.  Filed  May  1,  1940.  [82] 
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STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  and  by  and  between  their  respec- 
tive counsel  that  the  following  facts  should  be  taken 
as  true.  This  stipulation  is  entered  into  without 
prejudice  to  the  right  of  either  party  to  offer  and 
introduce  further  evidence  not  inconsistent  with  the 
facts  herein  stipulated  to  be  taken  as  true. 

I. 

Mrs.  Maud  Gillespie  and  F.  A.  Gillespie,  husband 
and  wife,  conveyed  to  F.  A.  Gillespie  &  Sons  Com- 
pany on  May  15,  1929,  pursuant  to  a  contract  en- 
tered into  between  F.  A.  Gillespie  and  Maud  Gilles- 
pie and  F.  A.  Gillespie  &  Sons  Company,  dated  the 
15th  day  of  May,  1929,  copy  of  which  agreement  is 
set  out  and  attached   to  petitioner's   petition  and 
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marked  Exhibit  ''D'',  the  following  property  which 
had  a  fair  market  value  as  of  May  15,  1929,  of  not 
less  than  the  amounts  set  out  below :  [92] 

Item  Amount 

U.  S.  First  Liberty  Loan  Bonds 
and  Port  of  New  Orleans,  Louis- 
iana State  Bonds $1,172,000.00 

Empress  Building,  Tulsa,  Okla- 
homa     - 150,000.00 

Sundry  lands  and  lots  located  in 
Oklahoma  22,512.00 

Cash  and  Accounts  Receivable 94,365.22 

Sundry  Stocks - 25,363.00 

Total  „ $1,464,240.22 

The  cost  of  the  above  property  to  F.  A.  Gillespie 
and  Maud  Gillespie  equalled  or  exceeded  the  above 
fair  market  value. 

II. 

Maud  Gillespie  was  born  June  9,  1872.  F.  A.  Gil- 
lespie was  born  August  22,  1868. 

An  annuity  could  have  beeen  purchased  from  a 
reputable  life  insurance  company  doing  business  in 
the  United  States  on  the  15th  day  of  May,  1929, 
upon  the  life  of  a  male  individual  born  in  the  United 
States  on  August  22,  1868,  which  would  have  ])aid 
$15,000  per  annum  to  said  male  individual  for  his 
life  for  the  sum  of  $153,750. 
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An  annuity  could  have  beeen  purchased  from  a 
reputable  life  insurance  company  doing  business  in 
the  United  States  on  May  15,  1929,  upon  the  life 
of  a  female  individual  born  in  the  United  States  on 
June  9,  1872,  which  would  have  paid  the  sum  of 
$15,000  per  annum  to  said  female  individual  for  her 
life  for  the  sum  of  $196,537.50.  An  aimuity  could 
have  been  purchased  [93]  from  a  reputable  life  in- 
surance company  doing  business  in  the  United 
States  on  May  15,  1929,  upon  the  life  of  a  female  in- 
dividual born  in  the  United  States  on  June  9,  1872, 
w^hich  would  have  paid  the  sum  of  $20,000  per  an- 
num to  said  female  individual  for  her  life  for  the 
sum  of  $262,050.  An  annuity  could  have  been  pur- 
chased from  a  reputable  life  insurance  company  do- 
ing business  in  the  United  States  on  May  15,  1929, 
upon  the  life  of  a  female  individual  born  in  the 
United  States  on  June  9,  1872,  which  would  have 
paid  the  sum  of  $25,000  per  annum  to  said  female 
individual  for  her  life  for  the  sum  of  $327,562.50. 

HAROLD  E.  RORSCHACH 
Counsel  for  Petitioner 

J.  P.  WENCHEL 
JLB 

Counsel  for  Respondent. 

[Endorsed]:  U.S.B.T.A.  Filed  May  16,  1940.  [94] 
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REPORTER'S  MINUTES 

Hearing  at  Oklahoma  City,  Okla.,  on  the  16th  day 
of  May,  1940,  at  3 :15  p.  m. 

The  above-entitled  proceeding  came  on  for  hear- 
ing on  Thursday,  the  16th  day  of  May,  1940,  before 
the  Honorable  Samuel  B.  Hill,  Member  of  the 
United  States  Board  of  Tax  Appeals,  at  Oklahoma 
City,  Okla.,  pursuant  to  notice  of  hearing  heretofore 
given;  whereupon,  the  following  proceedings  were 
had  and  testimony  heard,  to-wit : 

APPEARANCES: 

Harold  E.  Rorschach,  Esq.,  529  McBirney  Building, 
Tulsa,  Okla.,  appearing  on  behalf  of  Petitioner. 

Stanley  B.  Anderson,  Esq.  (Hon.  J.  P.  Wenchel  [97] 
Chief  Counsel,  Bureau  of  Internal  Revenue), 
810  First  National  Building,  Oklahoma  City, 
Okla.,  appearing  on  behalf  of  Commissioner 
of  Internal  Revenue,  Respondent.  [98] 


Proceedings 

The  Clerk:    Docket  No.  98770.   Maud  Gillespie. 

The  Member:  Announce  your  appearances  for 
the  record,  please. 

Mr.  Rorschach :  Harold  E.  Rorschach,  for  the  ])e- 
titioner. 

Mr.  Anderson:     S.  B.  Anderson,  for  respondent. 

The  Member:    State  the  case  for  the  })etitioner. 
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STATEMENT  OF  CASE  ON  BEHALE  OF 
PETITIONEE: 
By  Mr.  Rorschach : 

Mr.  Rorschach:  Your  Honor,  in  this  case  the 
Commissioner  of  Internal  Revenue  has  sought  to  in- 
chide  the  sum  of  $17,666.25  in  the  income  of  the  tax- 
payer, Maud  Gillespie,  for  the  calendar  year  1935, 
on  the  ground  that  this  sum  is  entirely  taxable  as  an 
annuity  growing  out  of  a  certain  contract  of  May 
15,  1929. 

It  is  the  petitioner's  contention,  first,  that  the 
taxpayer  received  a  sum  of  $15,000  and  the  smn  of 
$2,666.25  in  the  nature  of  a  loan. 

Next,  it  is  the  petitioner's  contention  that  no 
amount  of  this  sum,  at  any  rate,  was  taxable,  for 
three  reasons: 

'^  First,  it  is  in  payment  of  the  acquisition  of 
property,  which,  as  a  cash  cost  of  the  taxpayer,  was 
in  excess  of  the  amount  received  up  to  and  includ- 
ing the  year  1935. 

The  Commissioner  has  contended  that  this  pay- 
ment is  in  the  nature  of  an  annuity  and  under  the 
applicable  Revenue  Act  that  three  percent  of  the 
purchase  price  or  the  cost  of  an  annuity  is  taxable. 
The  purchase  price  being  in  excess  of  a  million  dol- 
lars, the  Commissioner  contends  that  it  is  all  tax- 
able. 

The  petitioner  contends  that  if  the  Commissioner 
is  correct,  that  it  is  an  annuity,  then  section  22  of 
the  Revenue  Act  as  pertains  to  annuities  is  uncon- 
stitutional— void,  as  pertains  to  the  petitioner  in 
this  case. 
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The  Member :  I  did  not  understand  what  you  said 
the  Commissioner  contends.    Will  you  repeat  that? 

Mr.  Rorschach.  The  Commissioner  has  contended 
that  this  sum,  $17,666.25,  is  in  the  nature  of  an  an- 
nuity paid  by  F.  A.  Gillespie  &  Sons  Company  to 
the  taxpayer,  Maud  Gillespie. 

The  applicable  statute  of  1935  provides  that  an 
annuity  is  to  be  taxed  on  the  basis  of  3  percent  of 
the  cost,  if  Your  Honor  recalls  that  section  of  the 
statute. 

The  Commissioner,  then,  proceeds  with  his  calcu- 
lation and  says  the  cost  of  the  annuity  was  in  excess 
of  a  million  dollars,  and  3  percent  of  that,  of  course, 
would  be  $30,000,  and  that  is  in  excess  of  the  $17,- 
666.25 ;  therefore,  it  is  all  taxable. 

We  do  not  admit  that  it  is  an  annuity,  but  if  it 
is  an  annuity  our  position  is,  then,  the  taxing  on 
that  basis  by  the  Commissioner  would,  in  effect, 
invalidate  that  portion  [100]  of  section  22  for  the 
reason  that  it  would  be  an  unconstitutional  taking 
of  ihQ  taxpayer's  property,  not  within  the  purview 
of  the  sixteenth  amendment.  The  sixteenth  amend- 
ment only  proposes  to  levy  a  tax  on  income,  or  per- 
mit the  levy  of  a  tax  on  income. 

But  petitioner  contends  that  if  it  is  an  annuity, 
then  it  can  be  taxable  only — assuming  that  section 
22  is  constitutional,  then  the  taxpayer  can  only  be 
taxed  upon  what  an  annuity  would  have  cost  at  the 
date  this  contract  was  entered  into,  to  wit:  May  15, 
1929,  and  taxed  upon  3  percent  of  what  that  numiity 
would  have  cost,  and  that  would  amount  to  about 
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$9,000  a  year  of  this  $15,000  a  year  annual  pay- 
ment. 

This  annual  payment  grows  out  of  a  contract 
which  will  be  placed  in  evidence.  This  contract  was 
entered  into  between  Mrs.  Maud  Gillespie  and  Mr. 
P.  A.  Gillespie  May  15,  1929,  in  favor  of  F.  A.  Gil- 
lespie &  Sons  Company,  an  Oklahoma  corporation, 
and  these  payments  are  made  as  a  result  of  that  con- 
tract. Annual  payments,  or  annual  sums,  payable 
monthly,  are  paid  as  a  result  of  this  contract.  And 
it  is  upon  that  sum  that  the  Commissioner  is  seek- 
ing to  increase  the  taxpayer's  taxable  income  and 
thereby  increase  the  tax. 

First,  we  say  it  is  a  mere  purchase  of  assets. 

Denying  that,  then  we  say  if  the  Commissioner 
is  attempting  to  tax  all  of  this  amount  as  an  annu- 
ity, then  it  is,  in  effect We  do  not  say  that  sec- 
tion 22  is  [101]  unconstitutional  generally,  but  w^e 
say  in  this  effect  it  must  be  unconstitutional. 

The  Member :  Any  statement  on  behalf  of  the  re- 
spondent ? 

Mr.  Anderson:  I  believe  the  petitioner  has  cor- 
rectly stated  the  issues,  Your  Honor. 

Mr.  Rorschach:  There  is  a  stipulation  of  facts 
which  we  would  like  to  submit;  I  mean,  a  deposi- 
tion and  stipulation  of  facts. 

The  Member:  The  deposition  will  be  received  as 
evidence. 

Mr.  Anderson :    Also,  the  cross-examination  ? 

The  Member:  With  the  cross-examination  in- 
cluded. 
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Mr.  Rorschach :  This  was  taken  at  Beverly  Hills, 
Calif.,  April  27,  1940. 

Now,  we  have  a  stipulation  of  facts  here  which 
stipulate  a  portion  of  the  facts  in  this  case,  and  I 
would  like  to  enter  that  at  this  time. 

The  Member:  The  stipulation  of  facts  will  be 
received  in  evidence. 

Mr.  Rorschach :  Now,  after  the  time  of  the  taking 
of  this  deposition  in  California  it  was  stipulated  by 
and  between  the  respective  counsel  that  exhibits 
Nos.  1,  2,  3,  and  4,  which  were  placed  in  evidence 
along  with  the  deposition,  might  be  retained  by  pe- 
titioner's counsel  and  produced  at  this  hearing. 

I  now  have  the  exhibits,  Nos.  1,  2,  3,  and  5,  and  I 
ask  [102]  leave  of  Your  Honor  to  substitute  photo- 
static copies  of  these  exhibits,  being  four  deeds  from 
the  records  of  the  petitioner. 

The  Member :  They  are  already  in  evidence  wdth 
the  deposition. 

Mr.  Rorschach:    Yes. 

The  Member:  There  is  no  objection  to  the  photo- 
static copies,  I  take  it  ? 

Mr.  Anderson:     No. 

The  Member:  You  may  have  the  privilege  of 
substituting  photostatic  copies  for  the  exhibits 
named. 

Mr.  Anderson:  There  are  some  objections  in  this 
deposition. 

The  Member:     Off  the  record. 

(Thereupon  the  objections  contained  in  tlie 
deposition  w^ere  discussed  and  ruled  upon  off 
the  record.) 
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The  Member :  I  will  say  this  for  the  record,  that 
I  have  indicated  rulings  on  certain  objections  and 
motions  in  the  deposition  of  Charles  D.  Green  and 
Maud  Gillespie,  in  evidence  in  this  proceeding,  and 
reserve  rulings  on  all  objections  and  motions  made 
in  connection  with  such  depositions  as  to  which  no 
such  ruling  is  indicated  in  the  deposition. 

Mr.  Rorschach :    And  in  the  event  any  motions — 
The  Member:     Exceptions  will  be  allowed  to  the 
party  against  whom  the  ruling  is  made.  [103] 

Mr.  Rorschach:     Mr.  Murphy. 

EVIDENCE   ON  BEHALF   OF   PETITIONER: 

Thereupon,  the  petitioner,  to  maintain  the  aver- 
ments of  her  petition,  introduced  the  following 
proof. 

A.  N.  MURPHY, 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Rorschach: 

Q.     Will  you  state  your  name? 

A.     A.   N.   Murphy. 

Q.    Are  you  an  officer  of  a  bank? 

A.     I  am. 

Q.     Of  what  bank  are  you  an  officer? 

A.  First  National  Bank  &  Trust  Company  of 
Oklahoma  City. 
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Q.  What  office  do  you  hold  with  the  First  Na- 
tional Bank  &  Trust  Company? 

A.     Assistant    trust    officer. 

Q.  As  an  officer  of  the  First  National  Bank  & 
Trust  Company  have  you  had  up  for  your  con- 
sideration and  the  consideration  of  your  discount 
committee  loans  secured  by  agreements  covering 
deferred  agreements  for  the  purchase  of  personal 
property,  real  property,  and  oil  and  gas  property, 
[104]  in  the  State  of  Oklahoma?  A.     I  have. 

Q.  I  hand  you  an  agreement  dated  the  15th  of 
May  1929,  which  is  exhibit  D  attached  to  the  pe- 
titioner's petition,  and  ask  you  to  examine  same 
and  state  if  similar  agreements  have  been  ten- 
dered to  you,  on  behalf  of  your  bank,  evidencing 
the  right  of  the  grantor  to  receive  income  similar 
to  this  agreement.  A.     They  have. 

Q.  I  ask  you  again  to  refer  to  the  agreement 
which  is  attached  to  the  petitioner's  petition,  and 
marked  exhibit  D,  dated  May  15,  1929,  and  ask  you 
if  you  have  an  opinion  as  to  whether  or  not  your 
bank  would  make  a  loan  to  either  F.  A.  Gillesx)ie 
or  Maud  Gillespie,  taking  as  collateral  for  the 
loan  an  assignment  of  the  payments  to  be  made  to 
either  F.  A.  Gillespie  of  Maud  Gillespie. 

Mr.  Anderson:     I   object. 

The  Member:  I  think  you  are  restricting  it  too 
much  there.  One  bank  might  be  willing  to,  and 
another  bank  might  not  be  willing  to. 
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Mr.  Anderson:  I  will  object  on  the  other  ground 
that  it  is  immaterial. 

The  Member:  I  do  not  know  whether  it  is  or 
not.  I  will  overrule  the  objection  on  that  ground. 

By  Mr.  Rorschach:  [105] 

Q.  Will  you  state  whether  you  have  an  opin- 
ion as  to  whether  your  bank  or  any  other  commer- 
cial bank  would  or  would  not  make  a  loan 

Mr.  Anderson  (Interrupting).  I  object  to  that, 
Your  Honor,  as  to  his  stating  his  opinion  of  what 
another  bank  would  do. 

The  Member :  What  I  had  in  mind  was  whether, 
as  a  banker,  his  experience,  if  any,  gives  him  an 
opinion  in  the  nature  of  an  expert  opinion  as  to 
whether  such  commercial  paper  would  be  deemed 
by  the  bank  as  collateral. 

Mr.  Anderson:  I  object.  Your  Honor.  He  has 
not  been  qualiiied  to  give  an  expert  opinion. 

Mr.  Rorschach :  He  stated  he  was  assistant  trust 
officer  of  the  First  National  Bank  &  Trust  Com- 
pany and  has  taken  up  matters  similar  to  this 
contract  with  the  discoimt  committee  of  his  bank, 
and  identified  the  contract,  and  stated  he  examined 
a  contract   similar  to  this  contract. 

Of  course,  I  \atl11  admit,  Your  Honor,  some 
bankers  may  not  be  qualified,  but  I  believe,  Your 
Honor,  most  bankers  generally  are  conceded  to  be. 

The  Member:  That  seems  to  be  the  pomt, 
whether  his  own  bank  would  recognize  it  as  a  basis 
for  loans. 
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By  Mr.  Rorschach: 

Q.  Let  me  ask  you,  Mr.  Murphy:  How  long 
have  you  been  with  the  First  National  Bank  & 
Trust  Company  of  [106]  Oklahoma  City? 

A.     More  than  10  years. 

Q.  In  the  last  10  years  have  you  discfussed  con- 
tracts of  this  nature  with  national  bank  examiners 
and  examiners  for  the  Federal  Deposit  Insurance 
Corporation?  A.     I  have. 

Q.  Have  you  an  opinion,  tjien,  as  to  whether 
or  not  a  so-called  commercial  loan  could  be  based 
upon  such  a  contract  as  this?  That  is,  could  such 
a  contract  be  considered  by  a  commercial  bank  as 
collateral  security  for  a  loan? 

A.     I  have  such  opinion. 

Q.    Will  you  state  what  that  opinion  is? 

A.  It  would  have  no  value  for  a  commercial 
loan,  not  only  in  the  bank  I  am  associated  with 
but  other  banks  in  this  section  of  the  country. 

Q.     Will  you  state  the  reason  for  that  opinion? 

A.  It  has  no  set  value.  It  is  speculative,  because 
the  payments  of  money  provided  there  cease  upon 
the  death  of  the  party. 

Mr.  Anderson:  Just  a  minute.  I  would  like 
the  record  to  show.  Your  Honor,  I  am  objecting' 
to  all  this  line  of  testimony  as  being'  immaterial. 

The  Member:  Objection  overruled.  Excei)tion  al- 
lowed. 

The  Witness:  I  might  say,  further,  I  am  satis- 
fied that  if  they  did  make  such  a  loan  the  national 
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bank  examiners  [107]  would  require  them  to  charge 

it  off. 

Mr.  Anderson:  I  move  that  that  be  stricken  as 
hearsay. 

The  Member:  I  think  it  is  within  the  scope  of 
his  qualifications.  I  will  overrule  the  objection. 
He  is  stating  his  ovrn  opinion.  He  is  not  giving  it 
as  hearsay. 

By  Mr.  Eorschach: 

Q.  Referring  again  to  the  agreement  dated  May 
15,  1929,  and  marked  exhibit  D,  and  attached  to 
the  petitioner's  petition,  I  ask  you  if  this  is  an 
unusual  form  of  agreement. 

Mr.  Anderson:  Objected  to  as  immaterial.  Your 
Honor,  whether  the  agreement  is  a  usual  or  im- 
usual  agreement.  We  have  an  agreement. 

The  Member:     I  will  sustain  the  objection. 

By  Mr.  Rorschach: 

Q.  Have  you  had  experience  with  any  other 
agreements  similar  to  the  agreement  dated  May 
15,  1929,  and  marked  exhibit  D,  and  attached  to 
the  petitioner's  petition? 

Mr.  Anderson:  That  is  objected  to  as  imma- 
terial.  The  proper  fovmdation  has  not  been   laid. 

The  Member:     Objection  overruled. 

A.    I  have. 

By  Mr.  Rorschach: 

Q.  What  experience  have  you  had  with  other 
agreements   of   a   similar   character,    covering   the 
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sale  of  personal  property  and  oil  i)roperties  in  the 

State  of  Oklahoma?  [108] 

Mr.   Anderson:     Objected   to   as   immaterial. 

The  Member:     Objection  overruled. 

A.  They  have  been  up  in  our  discount  depart- 
ment through  matters  of  applications  for  loans. 
We  have  handled  quite  a  few  in  our  trust  depart- 
ment, sometimes  involved  in  a  trust  and  sometimes 
in  an  escrow. 

Those  are  the  direct  experiences  I  have  had 
with  such  matters. 

Q.  Do  you  know  of  any  bank  or  financial  house 
that  makes  a  business  of  buying  annuities? 

A.     I  do  not. 

Q.  As  far  as  you  know,  do  annuities  have  a 
market  value? 

A.     I  don't  believe  they  have. 

Q.  Has  your  bank  ever  made  a  loan,  as  far 
as  you  know,  taking  an  annuity  or  an  asignment 
of  an  annuity  income  as  security? 

Mr.  Anderson:  Objected  to  as  immaterial.  Your 
Honor,   all  of  this   line   of  questioning. 

The  Member:     What  is  the  idea  of  this? 

Mr.  Rorschach:  We  are  trying  to  show,  Your 
Honor — The  Government  has  contended  this  con- 
tract is  an  annuity  contract,  and  we  are  trying 
to  show  that  it  has  no  value  if  it  is  an  amiuity 
contract,  which  we  say  it  isn't,  but  tjie  Govern- 
ment says  it  is.  [109] 
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The  Member:     That  it  has  no   asset  value   for 
security?  Is  that  what  you  are  trying  to  show? 

Mr.  Rorschach:     We  are  trying  to  show  that  it 
has  no  asset  value  and  no  loan  value. 

The  Member:     I  will  overrule  the  objection,  then. 
Mr.  Rorschach:     Read  the  question,  please. 

(Thereupon  the   last   question  was   read  by 
the  reporter  as  recorded.) 

A.     None,  to  my  knowledge.  I  believe  if  it  had, 
it  would  have  been  called  to  my  attention. 
Mr.  Rorschach:     That  is  all. 
Mr.  Anderson:     No  questions. 
Witness  excused. 


Mr.  Rorschach:     Miss  Reynolds,  please. 

RUTH  RKYNOLDS, 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and   testified    as    follows: 

Direct  Examination 

By  Mr.  Rorschach: 

Q.    Will  you  state  your  name,  please  ? 

A.     Ruth  Reynolds. 

Q.    Where   do   you   live? 

A.     Tulsa,   Okla. 

Q.    What  position  do  you  hold  with  F.  A.  Gil- 
lespie [110]  &  Sons  Company? 
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A.     Assistant  secretary. 

Q.  As  such  assistant  secretary  do  you  have 
charge  of  the  books  and  records  of  F.  A.  Gillespie 
&  Sons  Company'?  A.     I  do. 

Q.  How  long  have  you  been  employed  and  been 
associated  with  F.  A.  Gillespie  &  Sons  Company? 

A.     Since  February,  1932. 

Q.  I  hand  you  an  agreement  of  May  15,  1929, 
which  is  attached  to  the  petitioner's  petition,  marked 
exhibit  D,  and  ask  you  if  F.  A.  Gillespie  &  Sons 
Company  received  the  property  from  F.  A.  Gil- 
lespie and  Maud  Gillespie  as  set  out  in  the  agree- 
ment? 

A.  Yes.  F.  A.  Gillespie  and  Maud  Gillespie 
turned  over  Government  and  State  bonds,  and 
real  estate  in  California  and  Oklahoma,  in  excess 
of  one  million  dollars. 

Q.  I  hand  you  exhibit  No.  1,  which  is  attached 
to  the  dej^osition  previously  admitted  in  evidence, 
and  ask  you  what  it  is? 

A.  This  is  a  deed  covering  the  Empress  prop- 
erty in  Tulsa,  on  which  the  Kress  Company  now 
has  a  building. 

Q.     Is  it  leased  to  the  Kress  Company? 

A.    Yes,  it  is. 

Q.     For  a  term  of  years? 

A.  It  is  leased  for  a  term  of  years,  at  an  an- 
nual [111]  rental  of  $12,000. 

Q.     Is  that  the  Empress  Building? 
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A.  It  is  the  Empress  Building  property  on  which 
the  Kress  Company  now  has  their  own  building. 

Q.  I  hand  you  exhibit  No.  3,  previously  attached 
to  the  deposition,  and  ask  you  to  state  what  prop- 
erty it  covers. 

A.  This  covers  the  transfer  of  F.  A.  Gillespie 
&  Sons  Company  of  our  line  plant  land,  which  is 
550  acres  in  Johnston  Coimty,  Oklahoma. 

Q.  I  hand  you  exhibit  No.  2,  which  has  previ- 
ously been  attached  to  the  deposition,  and  ask 
you  what  it  covers? 

A.  This  covers  the  transfer  to  the  corporation 
of  the  Gillespie  residence  property  in  Tulsa. 

Q.     Located  in   Tulsa   County,   Oklahoma? 

A.     That  is  right. 

Q.  I  hand  you  exhibit  No.  4,  which  has  previ- 
ously been  attached  to  the  deposition  and  here- 
tofore admitted,  and  ask  you  to  state  what  it  is. 

A.  This  transfers  the  interest  owned  by  Maud 
Gillespie  and  others  in  a  certain  three  blocks  in 
Santa  Monica,  Calif. 

Q.     To  whom? 

A.     To  P.  A.  Gillespie. 

Q.  In  this  exhibit  No.  4  you  will  note  the  name 
P.  A.  Gillespie.  Who  is  P.  A.  Gillespie?  [112] 

A.  P.  A.  Gillespie  is  Vice  President  of  F.  A. 
Gillespie  &  Sons  Company,  and  the  deed  was  taken 
in  his  name  for  convenience.  And  simultaneously 
he  and  his  wife  executed  the  deed  to  the  corpora- 
tion which  was  held  unrecorded  in  the  files. 
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Q.  Do  you  have  the  minute  hook  of  the  corpo- 
ration with  you?  A.     I  do. 

Q.  Will  you  turn  to  the  Minutes  of  the  direc- 
tors' meeting  held  February  18,  1932,  and  read  the 
minutes  of  that  meeting  from  the  minute  book? 

A.  ^^  Minutes  of  a  sjjecial  meeting  of  the  di- 
rectors of  F.  A.  Gillespie  &  Sons  Company, 
held  at  the  office  of  the  company,  National 
Bank  of  Commerce  Building,  Tulsa,  Okla., 
February  18,  1932,  at  10:30  o'clock  a.m. 

^'The  meeting  was  called  to  order  by  F.  A. 
Gillespie,  the  president,  and  he  presided  until 
it  adjourned. 

*^In  the  absence  of  the  secretary.  Pearl 
Kimble,  the  assistant  secretary,  performed  the 
duties  of  her  office  until  the  close  of  the  meet- 
ing. 

^^The  books  of  the  company  were  produced, 
examined,  and  read,  and  it  was  shown  that 
the  following  w^ere  the  directors  of  the  com- 
pany. F.  A.  Gillespie,  Maid  Gillespie,  and  Pal- 
mer A.  Gillespie. 

*'The  assistant  secretary  read  the  call  and 
waiver  of  [113]  notice  for  the  meeting.  It  is 
as  follows: 

^^Call  and  waiver  of  notice. 

^*A  special  meeting  of  the  directors  of  P.  A. 
Gillespie  &  Sons  Company  will  be  held  at  tlie 
office  of  the  company.  National  Bank  of  Com- 
merce   Building,    Tulsa,    Okla.,    on    February 
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18,  1932,  at  10:30  o'clock  a.m.  This  meeting 
is  held  for  the  purpose  of  transacting  of  busi- 
ness which  may  come  before  the  meeting.  Dated 
February  17,  1932.  F.  A.  Gillespie,  President. 
The  undersigned,  being  all  directors  of  F.  A. 
Gillespie  &  Sons  Company,  hereby  waive  any 
and  all  requirements  as  to  the  notice  of  the 
time,  place,  and  purpose  of  the  above  referred 
to  meeting  and  consent  to  the  holding  thereof, 
and  speciJfically  consent  to  the  transaction  there 
of  all  business  which  may  come  before  the 
meeting. 

^^  Dated  February  18,  1932. 

''Signed,  F.  A.  Gillespie,  Maud  Gillespie,  Pal- 
mer A.    Gillespie. 

''The  secretary  called  the  roll  of  directors 
and  the  following  directors  answered  'present': 

"F.  A.  Gillespie  and  Palmer  A.  Gillespie. 

"The  president  annomiced  that  all  of  the 
directors,  having  waived  in  writing,  the  time, 
place,  and  purpose  of  the  meeting,  and  the  ma- 
jority of  the  directors  being  present,  the  meet- 
mg  was  competent  to  transact  such  business  as 
might  come  before  it.  [114] 

"The  assistant  secretary  stated  that  on  May 
15,  1929,  the  corporation  had  entered  into  a 
contract  with  F.  A.  Gillespie,  which  contract 
was  executed  by  the  president,  and  the  cor- 
porate seal  thereon  attested  by  the  secretary, 
and  that  since  that  time  all  of  the  parties  to 
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the  contract  had  been  acting  thereunder,  and 
that  some  of  the  parties  to  the  contract  believed 
it  would  be  beneficial  to  all  parties  to  have 
the  contract  ratified  and  approved  by  all  di- 
rectors. 

^^The  following  resolution  was  offered,  and 
the  motion  unanimously  adopted: 

^^  Whereas  this  company,  acting  through  its 
president  and  secretary,  has  heretofore  entered 
into  a  contract,  dated  May  15,  1929,  by  and  be- 
tween F.  A.  Gillespie,  Maud  Gillespie,  and  F. 
A.  Gillespie  &  Sons  Company,  and 

^^  Whereas  the  acquisition  by  this  company  of 
the  properties  and  assets  referred  to  in  said 
contract  are  of  great  value  and  largely  in  ex- 
cess of  the  amounts  provided  to  be  paid  under 
the  terms  of  said  contract  by  this  corporation, 
now,  therefore,  be  it  resolved  that  the  action 
of  the  president  and  secretary  of  this  corj)o- 
ration  in  executing  and  delivering  said  con- 
tract be  and  the  same  is  hereby  ratified,  ai)- 
proved,  and  confirmed. 

^*Be  it  further  resolved  that  the  execution 
and  delivery  of  said  contract  by  the  president 
and  the  secretary  of  this  corporation  be  and  the 
same  is  hereby  declared  to  be  the  [115]  cor- 
porate act  and  deed  of  this  company,  and  bind- 
ing upon  it. 

*'The  assistant  secretary  stated  the  company 
had  received  letters  from  Mr.  F.  A.  Gillespie 
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ill  reference  to  interest  in  certain  lands  and 
in  reference  to  certificates  for  23,800  shares 
of  the  capital  stock  of  the  Gillespie  Land  & 
Irrigation  Company,  and  in  reference  to  other 
stocks  and  bonds,  and  had  also  receiyed  spe- 
cial warranty  deeds  conyeying  certain  lands 
in  the  city  of  Tulsa,  which  deeds  were  signed 
by  F.  A.  Gillespie  and  Maud  Gillespie,  for 
the  purpose  of  carrying  out  the  obligations  of 
F.  A.  Gillespie  imder  the  terms  of  the  contract. 

^^And  it  appearing  to  the  directors  that  said 
F.  A.  Gillespie  has  heretofore  deliyered  and 
transferred  to  the  corporation  all  other  prop- 
erty mentioned  in  the  contract  of  May  15, 
1929,  the  following  resolution  was  offered  and, 
on  motion,  mianimously  adopted: 

^'Resolyed  that  the  company  accept  the  aboye 
referred  to  letters  and  deeds  from  F.  A.  Gil- 
lespie, which  together  with  the  stocks  and  bonds 
and  other  securities  heretofore  transferred  and 
deliyered  to  this  corporation  by  the  said  F.  A. 
Gillespie,  are  in  full  compliance  with  the  ob- 
ligations of  F.  A.  Gillespie  to  be  performed 
under  the  terms  of  the  contract  dated  May  15, 
1929,  and  the  company  acknowledges  receipt 
in  full  of  all  of  the  property  referred  to  in 
said  contract  and  therem  coiweyed  and  assigned 
or  to  be  conyeyed  [116]  and  assigned  by  the 
said  F.  A.  Gillespie. 
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^^On  motion  made,  seconded,  and  carried,  the 
secretary  was  instructed  to  incorporate  in  this 
minute  book  immediately  following  minutes  of 
this  meeting  copies  of  the  above  referred  to 
letters." 

The  Member:     What  is  this,  now? 

Mr.  Rorschach:  The  minutes  ratifying  or  ap- 
proving the  contracts  here  in  question. 

The  Member:     What  is  this  following? 

Mr.  Rorschach:  This  is  the  ratification  of  that 
contract.  This  w^hole  meeting  has  to  do  with  the  rati- 
fication of  that  agreement. 

The  Member:  That  should  have  been  offered  as 
an  exhibit  instead  of  going  into  the  record. 

Mr.  Anderson:  I  will  stipulate  that  F.  A.  Gil- 
lespie &  Sons  ratified  this  contract,  in  order  to  save 
time. 

Mr.  Rorschach:  I  want,  ihe  entire  minutes  to 
go  in.  If  you  want  to  stipulate  them,  we  will  furnish 
a  copy  of  the  minutes. 

The  Member:  I  do  not  like  to  have  to  put  all 
of  this  in  the  record.  It  would  be  in  the  record  just, 
the  same  if  it  were  an  exhibit. 

Go  ahead  and  read  it. 

The  Witness     (Continuing)  : 

*^The  matter  of  the  litigation  between  ]Maud 
Gillespie,  F.  A.  Gillespie,  and  [117]  F.  A. 
Gillespie  &  Sons  Company  now  pending  in 
the  District  Court  of  Tulsa  County,  Oklahoma. 
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was  then  discussed.  The  president  stated  a  com- 
promise settlement  had  been  effected  with  the 
plaintiff  whereby  it  was  agreed  that  Maud  Gil- 
lespie was  indebted  to  the  company  in  the  sum 
of  $17,845.05,  less  an  amount  consisting  of  pay- 
ments maturing  and  actually  paid  by  Mrs.  Gril- 
lespie,  taxes,  interest,  and  so  forth,  since  May 
15,  1929,  on  the  so-called  Santa  Monica  prop- 
erties, which  amomit  had  not  as  yet  been  defi- 
nitely determined,  and  that,  mider  the  terms 
of  the  agreement,  this  amount  was  to  be  deter- 
mined and  to  be  deducted  from  the  above  sum 
of  $17,845.05,  and  that  one-half  of  that  amount 
was  then  to  be  j^aid  to  Mrs.  Gillespie  by  the 
company  out  of  the  payment  of  $10,000  which 
would  become  due  from  the  company  to  Mrs. 
Gillespie  on  May  15,  1932,  or  the  company  could 
deduct  that  amount  from  that  company. 

^*The  company,  it  was  agreed  and  admitted, 
had  owed  Mrs.  Gillespie,  on  account  of  monthly 
payments,  the  sum  of  $10,000,  and  that  under 
an  order  of  Court  Mrs.  Gillespie  had  received 
$2,000,  and  her  attorney  had  received  $2,000, 
making  a  total  of  $4,000,  lea^nng  a  balance  of 
$6,000  due  Mrs.  Gillespie  on  accomit  of  monthly 
payments  provided  under  the  contract,  and 
this  sum  of  $6,000  was  to  be  immediately  paid 
to  Mrs.  Gillespie,  and  tliat  Maud  Gillespie 
was  to  acknowledge  in  writing  that  she  held 
such  interest  in  the  Santa  Monica  property  as 
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she  held  on  May  15,  1929,  as  trustee  for  this 
[118]  company,  and  that  she  would  at  any 
time,  upon  request  of  the  company,  transfer 
and  convey  the  same  to  such  person  or  persons 
as  the  company  might  nominate,  the  consider- 
ation for  the  transfer,  of  course,  to  be  paid  to 
this  company. 

^^  All  of  the  directors  at  the  meeting  expressed 
themselves  as  being  fully  advised  of  the  pro- 
posed compromise  settlement. 

^^The  following  resolution  was  offered  and, 
on  motion,  unanimously  adopted: 

^'Resolved:  That  the  proposed  compromise 
settlement  with  Maud  Gillespie  in  the  litiga- 
tion now  pending  in  the  District  Court  of  Tulsa, 
County,  Oklahoma,  as  outlined  by  the  presi- 
dent's statement,  be  and  the  same  is  hereby 
ratified,  approved,  and  confirmed,  and  the 
proper  officers  of  this  corj)oration  are  directed 
to  pay  Maud  Gillespie  the  sum  of  $6,000  imme- 
diately upon  the  approved  journal  entries  of 
judgment  having  been  filed  by  the  Judge. 

**  There  being  no  further  business,  the  meet- 
ing, on  motion,  adjourned. 

^^  Signed    F.  A.  GILLESPIE, 

President. 
PEARL  KIMBLE, 

Secretary. 

^'Approved  by  P.  A.  Gillespie.'' 
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Q.  Will  you  again  refer  to  your  minute  books 
and  ascertain  if  you  have  a  letter  as  to  the  contract 
of  Maud  Gillespie? 

The  Member:     How  long  is  that?  [119] 

Mr.  Rorschach:  I  am  going  to  offer  this  in  evi- 
dence, Your  Honor. 

This  is  part  of  the  minutes,  Your  Honor.  Would 
it  be  permissible  to  submit  a  photostatic  copy  of 
this? 

The  Member:  Yes.  There  is  no  objection  to  the 
photostatic  copy,  is  there  ? 

Mr.  Anderson:     No  objection,  Your  Honor. 

The  Member:  Admitted  as  petitioner's  exliibit 
No.  1. 

(The  said  letter,  so  offered  and  received  in 
evidence,  was  marked  ^'Petitioner's  Exhibit 
No.  1"  and  made  a  part  of  this  record.) 

PETITIONER'S  EXHIBIT  NO.  1 

Tulsa,  Oklahoma 
November  16,  1933 

F.  A.  Gillespie  and  Sons  Company 
Tulsa,  Oklahoma 

Gentlemen : 

Under  the  terms  of  a  certain  Agreement  entered 
into  mider  date  of  May  15,  1929,  between  F.  A.  Gil- 
lespie, F.  A.  Gillespie  and  Sons  Company  and  my- 
self, the  company  is  obligated  to  pay  me  a  cash  divi- 
dend of  $10,000.00  per  year — or  in  lieu  of  a  declared 
dividend,  to  pay  me  an  equal  sum  in  cash. 
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Since  I  realize  the  company  is  not  at  this  time 
financially  able  to  continue  these  payments,  I  offer 
you  the  following  proposition. 

I  agree  to  allow  suspension  of  such  dividend  pay- 
ment of  $10,000.00  per  year,  to  be  resumed  upon  the 
company  becoming  financially  able  to  resume  pay- 
ment, provided  F.  A.  Gillespie  will  suspend  a  like 
amount  from  funds  he  now  draws  from  the  com- 
pany ;  such  suspended  funds  to  be  used  for  the  devel- 
opment of  the  company.  Provided  further,  that  F. 
A.  Gillespie  pay  to  me  one-half  of  the  net  refund 
on  federal  taxes  received  by  him  in  December,  1932 
(by  net  refund,  meaning  total  amount  received,  less 
payments  made  in  settlement  of  suit  and  for  fees 
and  commissions). 

My  agreement  of  suspension  of  dividend  pay- 
ments is  contingent  primarily  upon  receipt  of  this 
money  from  F.  A.  Gillespie.  I  am  the  owner  of  a 
building  in  Los  Angeles  that  has  a  second  mortgage 
of  approximately  $15,000.00  which  has  to  be  reduced 
at  the  rate  of  approximately  $2,500.00  semi-annu- 
ally. There  is  also  a  first  mortgage  of  $75,000.00 
on  the  building.  If  I  receive  funds  referred  to  from 
F.  A.  Gillespie,  the  second  mortgage  will  be  paid 
in  full  and  the  income  from  the  property  will  then 
take  care  of  interest  and  principal  payments  on 
the  first  mortgage,  thus  enabling  me  to  allow  sus- 
pension of  dividend  payments  from  the  comi)any. 

This  letter  is  not  to  be  construed  to  imply  that  I 
am  waiving  my  right  for  all  time  to  future  divi- 
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dends  and  after  three  years,  if  I  should  so  wish, 
I  may  demand  these  payments  be  continued  as  set 
out  in  the  original  contract. 

Trusting  this  proposition  will  prove  acceptable  to 
the  parties  concerned,  I  am 

Very  truly  yours, 
MAUD  GILLESPIE. 

[131] 
By  Mr.  Rorschach: 

Q.  Now,  will  you  refer  to  the  books  and  rec- 
ords you  have  with  you  and  tell  the  member  of 
this  board  the  amount  which  has  been  paid  to  F.  A. 
Gillespie  for  the  year  1929,  do^vn  to  December  31, 
1935,  under  the  terms  of  the  agreement  of  May  15, 
1929,  attached  to  petitioner's  petition  as  exhibit  D? 

Mr.  Anderson:     Objected  to  as  immaterial. 

Mr.  Rorschach*:  I  think  that  is  material  for  the 
reason  that  we  allege  in  our  petition  the  amount  of 
money  that  has  been  paid  imder  the  terms  of  this 
contract,  and  if  this  is  termed  a  taxable  asset  that 
is  material. 

The  Member:     Objection  overruled. 

Mr.  Anderson :     Exception.  [120] 

The  Member:     Exception  allowed. 

Is  that  some  more  minutes  you  are  going  to  readl 

Mr.  Rorschach:     No. 

The  Witness:  The  records  of  the  company,  of 
which  I  have  a  condensation  here,  show  that  in  1932 
there  passed  through  F.  A.  Gillespie's  account  the 
total  sum  of  $39,375.  Of  that  amount 
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Mr.  Anderson  (Interrupting) :  Just  a  minute. 
Where  are  those  figures  taken  from'? 

Mr.  Rorschach:     Just  a  minute  Mr.  Anderson. 

Just  proceed  with  the  reading  of  your  informa- 
tion there. 

Mr.  Anderson:  Just  a  minute.  I  want  to  see 
where  this  information  comes  from.  These  are  sheets 
of  paper. 

Mr.  Rorschach :  She  is  testifying  from  the  books 
and  records  of  the  company. 

By  Mr.  Anderson: 

Q.  Are  these  sheets  part  of  the  books  and 
records  ? 

A.  These  sheets  are  in  my  handwriting  and  rep- 
resent a  condensation  of  the  books  and  records  of 
the  company. 

By  Mr.  Rorschach: 

Q.  Those  are  from  the  books  and  records  you 
have  here  in  your  possession?  A.     Yes,  sir. 

Mr.  Anderson :  I  would  like  to  see  the  books.  The 
books  are  the  best  evidence.  [121] 

Mr.  Rorschach:  Your  Honor,  we  have  the  books 
here. 

The  Member:     Well,  show  them  to  him. 

The  Witness:  This  (referring  to  books)  is  the 
account  of  1932,  of  F.  A.  Gillespie,  which  has  an 
opening  entry  of  a  credit,  which  is  substantiated 
by  this  audit  report,  unpaid  salary  due  from  F.  A. 
Gillespie  &  Sons  Company  to  F.  A.  Gillespie 
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Mr.  Anderson  (Interrupting) :  Just  a  minute. 
The  only  thing  I  am  interested  in  is  the  payments 
made  by  Gillespie  &  Sons  to  Mr.  Gillespie  pursu- 
ant to  this  contract. 

The  Witness:  In  1932  his  account  was  adjusted 
for  the  years  1929,  1930,  and  1931,  which  this  ac- 
count represents.  Then,  in  the  year  1932,  1933,  1934, 
and  1935  he  was  paid  $15,000  a  year  under  the  con- 
tract, with  the  exception  of  this  account  (indicat- 
ing), and  I  can  explain  the  addition  there. 

But  this  account  in  1932  represents,  necessarily, 
adjustments  made  in  previous  years  not  paid  for. 

By  Mr.  Anderson: 

Q.     How^  much,  actually,  was  he  paid  in  1932? 

A.  He  was  actually  paid  an  amoimt  of  $39,375, 
imder  the  contract. 

Q.  Does  that  represent  adjustments  made  of 
payments — That  includes  payments  that  were  not 
made  in  prior  years? 

A.  That  represents  amoimts  paid  to  him,  under 
this  contract,  for  the  year  1929,  after  May  15,  and 
for  the  years  [122]  1930  and  1931. 

Q.  What  do  the  figures  on  this  sheet  represent? 
Do  they  represent  the  payments  actually  made  to 
Mr.  and  Mrs.  Gillespie? 

A.     Just  to  Mr.  Gillespie. 

Q.  Do  they  represent  the  net  payments  made 
after  adjustments  were  made? 

A.  The  figures  I  have  represent  the  net  payments 
to  Mr.  F.  A.  Gillespie,  under  the  terms  of  the  con- 
tract. 
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Q.     And  those  figures  are  taken  from  the  books? 

A.     That  is  right. 

Mr.  Anderson:  I  have  no  objection  to  your  tes- 
tifying to  them. 

By  Mr.  Rorschach : 

Q.  Then  Miss  Reynolds,  will  you  state  the 
amounts  of  money  paid  by  F.  A.  Gillespie  &  Sons 
Company  to  P.  A.  Gillespie  from  the  year  1929  to 
December  31,  1935,  under  the  terms  of  this  agree- 
ment of  May  15,  1929,  which  is  attached  to  the  pe- 
titioner's petition  as  exhibit  D.  ? 

A.  In  the  year  1932  Mr.  F.  A.  Gillespie  was  paid 
$39,375,  which  represented  the  amounts  due  him 
under  the  contract 

Mr.  Anderson  (Interrupting)  :  Just  a  minute. 
The  contract  speaks  for  itself.  I  move  that  the  an- 
swer be  stricken  and  limited  to  amounts  actually 
paid.  [123] 

Mr.  Rorschach:  That  is  what  she  is  trying  to 
testify  to.  You  have  interrupted  her  so  many 
times 

By  Mr.  Rorschach: 

Q.  Under  that  contract  this  amount  of  money 
was  paid? 

Mr.  Anderson :  He  was  entitled  to  receive  an  an- 
nuity of  $15,000,  under  the  contract;  is  that  right? 

Mr.  Rorschach:  I  am  asking  Miss  Reynolds  to 
testify  to  what  the  company  paid. 
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The  Member:  The  objection  interposed  was  to 
the  statement  that  the  money  was  paid  under  the 
contract. 

By  Mr.  Rorschach: 

Q.  Will  you  state,  Miss  Reynolds,  what  the  com- 
pany paid  to  Mr.  P.  A.  Gillespie  in  1932  by  virtue 
of  the  terms  of  the  contract  of  May  15,  1929? 

Mr.  Anderson:  Now,  I'll  object  to  that,  if  the 
answer  is  going  to  be  the  same. 

The  Member:  Was  anything  paid  to  him  except 
by  virtue  of  the  contract? 

Mr.  Rorschach:  Your  Honor,  there  were  other 
payments  made  to  him  in  the  year  1939  by  virtue 
of  the  amount  he  was  entitled  to  for  the  year  1932. 

Mr.  Anderson:  Well,  let  the  witness  explain 
what  these  other  payments  represent,  then. 

Mr.  Rorschach:  Well,  we  will  have  to  let  the 
witness  testify,  then.  [124] 

The  Member:    I  will  overrule  the  objection. 

Gro  ahead. 

The  Witness :  In  the  year  1932  Mr.  F.  A.  Gilles- 
pie was  paid  $39,375.  That  amount  represented 
$9,375  due  for  the  year  1929,  $15,000  due  him  for  the 
year  1930,  and  $15,000  due  him  for  the  year  1931. 
Also,  in  the  year  1932  he  was  paid  $15,000,  for  the 
year  1932;  and  then,  was  paid  $15,000  for  each  of 
the  years,  1933,  1934,  and  1935. 

By  Mr.  Rorschach: 

Q.  Now,  will  you  refer  to  the  books  and  records 
and  tell  the  Member  of  this  Board  the  amount  paid 
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to  Maud  Gillespie  from  the  year  1929  to  December 
31,  1939,  under  the  terms  of  the  agreement  of  May 
15,  1929,  which  is  attached  to  petitioner's  petition 
as  exhibit  D  ? 

A.  In  1932  Mrs.  Maud  Gillespie  received  the 
sum  of  $19,500.  She  also  received  an  additional  sum 
of  $15,394.01.  Those  were  adjustments  on  the 
amounts  due  her  from  the  time  the  contract  was 
made,  in  May,  1929,  for  the  balance  of  1929,  and  for 
1930  and  1931. 

In  1933  she  was  paid  $25,000. 

In  1934  she  was  paid  $20,000;  $15,000  under  the 
contract,  and  $5,000  which  was  an  adjustment  on 
the  1932  payment. 

In  1935  she  received  $17,666.25.  $15,000  of  that 
was  paid  on  the  contract,  and  $2,666.25  was  in  the 
nature  of  a  [125]  loan  to  Mrs.  Gillespie  to  pay  off 
some  obligation. 

In  1936  she  received  $19,000,  of  which  $15,000  was 
payment  under  the  contract,  and  $4,000  was  a  loan 
to  retire  an  obligation. 

In  1937  she  received  $15,000. 

In  1938  she  received  $15,000. 

In  1939  she  received  $15,000. 

Q.  As  assistant  secretary  of  the  company  do  you 
have  custody  of  the  stock  book  of  F.  A.  Gillespie  & 
Sons  Company?  A.     Yes,  sir. 

Q.  Will  you  refer  to  that  stock  book  and  state 
the  stockholders  to  whom  the  stock  of  F.  A.  Gil- 
lespie &  Sons  Company  was  issued  and  outstanding, 
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and  the  amounts  issued  and  outstanding,  as  of  May 

15,  1929? 

A.  There  were  13  stock  certificates  of  F.  A.  Gil- 
lespie &  Sons  Company  that  might  be  issued. 

No.  1  is  canceled.  No.  2  was  issued  to  Maud  Gil- 
lespie for  5  shares.  No.  3  was  issued  to  B.  A.  Gil- 
lespie for  5  shares.  No.  4  was  issued  to  L.  A.  Gilles- 
pie for  5  shares.  No.  5  was  canceled.  No.  6  was 
issued  to  F.  A.  Gillespie  for  5  shares.  Nos.  7,  8,  9, 
10,  and  11  were  canceled.  No.  12  was  issued  to  F. 
A.  Gillespie,  Trustee  for  F.  A.  Gillespie,  Maud  Gil- 
lespie, B.  A.  Gillespie,  L.  A.  Gillespie,  P.  A.  Gilles- 
pie, for  9,975  shares. 

Certificate  No.  13  was  issued  to  P.  A.  Gillespie  for 
[126]  5  shares. 

Making  a  total  number  of  shares  outstanding  of 
10,000. 

Q.  I  now  hand  you  exhibit  B,  attached  to  peti- 
tioner's petition,  being  a  declaration  of  trust,  dated 
February  9,  1921,  and  ask  you  if  the  stock  issued  in 
the  name  of  F.  A.  Gillespie,  Trustee,  in  the  amoimt 
of  9,975  shares  is  the  stock  held  by  F.  A.  Gillespie 
under  said  declaration  of  trust?  A.     It  is. 

Mr.  Rorschach :  I  have  here  the  articles  of  incor- 
poration of  F.  A.  Gillespie  &  Sons  Company,  of 
Tulsa,  Okla.,  certified  by  the  Secretary  of  State 
of  the  State  of  Oklahoma,  which  I  desire  to  offer  in 
evidence  at  this  time. 

Mr.  Anderson:     No  objection. 
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The  Member:     Admitted  as  petitioner's  exhibit 
No.  2. 

(The  said  articles  of  incorporation,  so  of- 
fered and  received  in  evidence,  were  marked 
^'Petitioner's  Exhibit  No.  2''  and  made  a  part 
of  this  record.) 

PETITIONER'S  EXHIBIT  NO.  2 

State  of  Oklahoma 
Great  Seal  of  the  State  of  Oklahoma 
1907 
Office  of  Secretary  of  State 
To  all  to  whom  these  Presents  Shall  Come,  Greeting : 
I,  C.  C.  Childers,  Secretary  of  State  of  the  State 
of  Oklahoma,  do  hereby  certify  that  the  foUow^ing 
and  hereto  attached  is  a  true  copy  of  Amended  & 
Extended  Articles  of  Incorporation  of  F.  A.  Gil- 
lespie and  Sons  Company,  Tulsa,  Oklahoma. 

Piled:  November  6,  1939,  the  original  of  which  is 
now  on  file  and  a  matter  of  record  in  this  office. 

In  Testimony  Whereof,  I  hereto  set  my  hand  and 
cause  to  be  affixed  the  Great  Seal  of  State. 

Done  at  the  City  of  Oklahoma  City,  this  sixth  day 
of  November,  A.  D.  1939. 

[Seal]  C.  C.  CHILDERS 

Secretary  of  State 
KATHERINE  MANTON 
Ass't  Secretary  of  State. 

[133] 
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AMENDED  ARTICLES  OF  IXCORPORATIOX 

OF 
F.  A.  GILLESPIE  AXD  SOXS  COMPAXY 

Know  All  Men  by  These  Presents: 

That  the  undersigned,  citizens  of  the  State  of 
Oklahoma,  do  hereby  voluntarily  associate  ourselves 
together  for  the  purpose  of  formmg  a  private  cor- 
poration mider  the  Laws  of  the  State  of  Oklahoma, 
and  do  hereby  certify: 

I. 

That  the  name  of  this  Corporation  shall  be  F.  A. 
Gillespie  and  Sons  Company. 

11. 

That  the  objects  and  purposes  for  which  this  Cor- 
poration is  formed  are  as  follows : 

To  locate,  purchase,  lease  or  otherwise  acquire, 
and  sell  lease  and  otherwise  dispose  of,  lands  con- 
taining, or  believed  to  contain,  or  possibly  contain- 
ing, oil,  gas,  coal  or  other  minerals,  and  all  real 
estate  necessary  for  the  purposes  of  this  Corpora- 
tion, and  to  mortgage,  sell  and  otherwise  dispose  of 
such  real  estate,  leases  or  interests  therein;  to  pros- 
pect for,  and  mme  oil,  gas,  coal  and  other  minerals ; 
to  contract  for  the  drilling  of  oil  and  gas  wells,  and 
the  digging  and  mining  of  coal  and  all  other  mining 
lands  and  property;  to  drill,  bore,  or  otherwise  de- 
velop and  maintain  oil,  gas,  coal  and  other  mineral 
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property  or  properties,  and  to  buy,  own,  lay,  con- 
struct, maintain,  operate  or  sell,  lease  or  otherwise 
dispose  of  buildings,  tanks,  pii)e  lines,  machinery, 
equipment,  tools,  reservoirs,  refineries,  smelters, 
crushers  and  mills  necessary  for  the  production, 
preservation,  refining,  manufacture,  smelting,  mill- 
ing, [134]  marketing  and  distribution  of  oil,  gas, 
coal  or  other  minerals  and  the  products  and  by- 
products thereof;  to  do  all  kinds  of  mining  and 
manufacturing,  distributing  of  goods,  wares  and 
merchandise  by  land  and  water  in  any  manner;  to 
buy,  sell  and  improve  lands,  as  permitted  by  lav;; 
to  build  houses,  structures,  vessels,  cars,  wharves, 
docks,  and  piers;  to  lay,  equip  and  construct  and 
maintain  pipe  lines;  to  erect  and  operate  telegraph 
and  telephone  lines  and  lines  for  conducting  elec- 
tricity in  connection  with  the  business  of  this 
Corporation;  to  own,  buy,  sell,  lease  and  otherwise 
dispose  of,  maintain  and  operate  filling  and  dis- 
tributing stations,  both  in  and  out  of  the  State  of 
Oklahoma,  and  to  retail  and  deal  generally  in  oil 
and  gas,  coal  and  other  minerals,  and  the  products 
and  by-products  thereof;  to  enter  into  and  carry 
out  contracts  of  every  kind  pertaining  to  its  busi- 
ness; to  acquire,  use,  sell  and  grant  licenses  upon 
patent  rights,  and  to  buy,  own,  hold,  sell  and  other- 
wise dispose  of  such  patent  rights. 

To  refine,  market  and  distribute  crude  oil  or  pe- 
troleum and  all  of  its  products  and  by-products;  to 
lease  or  otherwise  acquire  and  sell,  lease  or  mort- 
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gage  or  otherwise  dispose  of  developed  or  produc- 
ing oil  and  gas  properties  and  the  products  of  such 
oil  and  gas  properties ;  to  purchase,  produce,  refine, 
sell  and  distribute  petroleum  and  all  of  the  products 
and  by-products  thereof;  to  buy,  sell  or  otherwise 
dispose  of  and  manufacture  all  kinds  of  illuminat- 
ing, burning  and  heating  oils  and  gasoline,  naphtha, 
lubricants,  greases,  waxes,  and  all  other  products 
and  by-products  of  petroleum,  and  to  act  as  agent 
or  broker  for  others  in  all  said  acts. 

To  carry  on  the  business  of  storing,  drilling  or 
prospecting  for  mining,  producing,  piping,  buying 
and  selling  petroleum,  natural  and  artificial  gas, 
easing  head  gasoline,  naphtha,  and  any  and  all  other 
products  or  by-products  thereof. 

To  build,  construct,  equip,  maintain,  own,  control, 
lease  or  otherwise  acquire,  sell  and  dispose  of,  and 
operate  [135]  all  necessary  tanks,  tank  cars,  pipes 
and  pipe  lines,  compressors,  separating  plants,  re- 
fineries, buildings,  warehouses  and  the  necessary 
fixtures  and  equipment  thereunto  belonging,  and 
other  and  all  means  of  refining,  storing,  saving,  con- 
veying, transporting,  exporting,  or  marketing  pe- 
troleum, oil  and  gas,  or  the  crude  or  refined  prod- 
ucts of  either,  and  to  do  all  things  necessary  as  a 
broker  or  agent  in  the  marketing  or  sale  of  the 
products  or  by-products  thereof. 

To  contract  for,  build,  buy,  own,  lease,  sell  and 
operate  all  necessary  mills,  smelters,  roads,  rail- 
roads, spur  tracks,  tramw^ays,  loading  racks,  ditches, 
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flumes,  pmnps,  pumj)ing  plants,  of  any  kind  or  kinds 
whatsoever,  and  especially  casing  head  gas  plants 
and  compressors,  for  the  purpose  of  converting 
casing  head  gas  into  gasoline  and  other  products, 
and  such  other  property  as  shall  be  fit  and  neces- 
sary in  carrying  out  the  objects  herein  stated. 

To  search  for,  prospect  and  explore  for  ores  and 
minerals  of  all  kinds  and  character  and  locate  min- 
ing claims,  grants  or  lodes  in  the  United  States  of 
America  or  the  territories  thereof,  or  in  foreign 
countries,  and  acquire,  own,  work,  lease,  mortgage, 
sell  and  dispose  of  any  mines,  mining  rights  and 
metalliferous  lands  and  any  interest  therein,  and 
to  explore  work  and  develop  the  same. 

To  mine,  quarry,  work  and  develop  mining  and 
mineral  rights ;  to  crush,  concentrate,  smelt,  calcine, 
refine,  dress,  amalgamate  and  prepare  for  market 
ores,  metals  and  mineral  substances  of  all  kinds,  and 
to  do  all  other  acts  and  things  necessary  or  condu- 
cive to  the  corporations 's  objects,  including  the  erec- 
tion of  buildings  or  vvorks,  and  the  installing  of  ma- 
chinery and  appliances  of  every  description  when- 
ever necessary,  expedient  or  desirable;  to  mortgage 
any  mining  grants,  claims  or  lodes,  mining  and  min- 
eral rights,  or  other  property  belonging  to  this  cor- 
poration and  to  issue  bonds  of  the  corporation  wlien- 
ever  it  may  be  determined  so  to  do.  [136] 

To  buy,  sell,  deal  in  ores  and  mineral  plants,  ma- 
chinery, tools,  implements,  gorceries,  provisions, 
clothing,  boots  and  shoes,  furnishing  articles,  hard- 
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ware,  wooden  and  metallic  ware,  and  all  other  ar- 
ticles and  things  in  any  wise  required  or  capable  of 
being  used  in  connection  with  mining  operations, 
and  to  make  and  manufacture  such  articles  when 
required. 

To  construct,  carry  out,  maintain,  improve,  equip, 
manage  control  or  superintend  any  roads,  ways, 
private  railways,  (private  tramways,  bridges,  res- 
ervoirs, water  courses,  aqeducts,  wharves)  piers, 
docks,  bulk  heads,  furnaces,  mills,  crushing,  con- 
centrating and  smelting  works,  hydraulic  works, 
factories,  dwelling  houses  and  warehouses;  to  pur- 
chase vessels  and  other  means  of  transportation,  ex- 
cept railroads  other  than  private  railroads  and  equip 
and  operate  the  same  as  required  for  the  uses  and 
purposes  of  the  Company,  and  also  to  do  any  and 
all  other  acts  and  things  relating  to  mining. 

To  buy,  purchase,  lease,  or  otherwise  acquire  or 
build,  construct,  maintain  and  operate  electric  light, 
power  and  gas  plants  and  water  works,  or  either  of 
them,  and  to  build  plants,  lay  the  pipes,  erect  poles 
and  construct  lines,  and  to  acquire,  own,  hold  and 
sell  and  dispose  of  any  and  all  lands  and  property, 
plants,  buildings  and  appurtenances  thereunto  be- 
longing and  necessary  therefor,  and  to  do  all  things 
necessary  to  carry  out  these  purposes  and  objects. 

To  acquire,  so  far  as  consistent  with  the  Consti- 
tution and  Laws  of  the  State  of  Oklahoma,  by  pur- 
chase, subscription  or  otherwise,  and  to  hold  as  in- 
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vestment  or  otherwise,  any  bonds  or  other  securities 
or  evidences  of  indebtedness,  or  any  shares  of  cap- 
ital stock  created  or  issued  by  any  other  corporation 
or  corporations,  association  or  associations,  of  the 
State  of  Oklahoma,  or  any  other  State,  district. 
Territory  or  Country,  and  to  sell,  assign,  transfer, 
mortgage,  pledge  or  otherwise  dispose  of  the  same, 
and,  while  the  owner  thereof,  to  exercise  all  the 
rights,  powers  and  privileges  of  ownership.  [137] 

To  aid  in  any  lawful  manner  any  corporation  or 
association  of  which  the  bonds  or  other  securities 
or  evidences  of  indebtedness  or  stock  are  held  by 
the  Company,  and  to  do  any  and  all  lawful  acts 
or  things  designed  to  protect,  preserve,  improve  or 
enhance  the  value  of  any  such  bonds  or  other  se- 
curities or  evidences  of  indebtedness  or  stock. 

To  acquire,  own,  sell  or  otherwise  dispose  of  and 
deal  in  bonds,  mortgages,  securities,  notes,  commer- 
cial paper  of  corporations  and  individuals;  to  ac- 
quire, buy,  own,  sell  and  otherwise  dispose  of  and 
deal  in  bonds,  debentures,  certificates  of  indebted- 
ness and  all  manner  and  form  of  securities  of  the 
United  States  of  America,  of  the  various  States  of 
the  United  States  of  America  and  of  the  municipal 
sub-divisions  thereof,  and  of  all  other  Territories 
and  Countries,  and  in  any  real,  personal  and  mixed 
property  of  whatsoever  kind  and  character  per- 
mitted by  the  Laws  of  this  State  and  of  any  State 
in  which  this  corporation  shall  qualify  to  do  Inisi- 
ness. 
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To  manufacture,  purchase  or  acquire,  in  any  law- 
ful manner,  and  to  hold,  o\^'n,  mortgage,  pledge,  sell, 
transfer,  or  in  any  manner  dispose  of  and  deal  and 
trade  in  goods,  wares,  merchandise  and  property  of 
any  and  every  class  and  description,  and  in  any 
part  of  the  world. 

To  acquire  the  good  will,  rights  and  property  and 
to  midertake  the  whole  or  any  part  of  the  assets  or 
liabilities  of  any  person,  firm,  association  or  cor- 
poration; to  pay  for  the  same  in  cash,  the  stock  of 
this  corporation,  bonds  or  otherwise;  to  hold,  or  in 
any  manner  to  dispose  of  the  whole  or  any  part  of 
the  property  so  purchased ;  to  conduct  in  any  lawful 
manner  the  whole  or  any  part  of  any  business  so 
acquired  and  to  exercise  all  the  powers  necessary 
or  convenient  in  and  about  the  conduct  and  manage- 
ment of  such  business. 

To  apply  for,  purchase  or  in  any  mamier  to  ac- 
quire, and  to  hold,  own,  use,  and  operate,  or  to  sell 
or  in  any  manner  dispose  of,  and  to  grant,  license 
or  otherwise  give,  rights  in  [138]  respect  of  and  in 
any  manner  deal  with  any  and  all  rights,  inventions, 
improvements,  and  processes  used  in  connection 
with  or  secured  mider  letters  patent  or  copyrights 
of  tlie  United  States,  or  any  other  Country,  or  other- 
wise, and  to  carry  on  any  business,  manufacturing 
or  otherwise,  which  may  be  deemed  to  directly  or 
indirectly  effectuate  these  objects  or  any  of  them, 
in  connection  with  the  business  or  businesses  trans- 
acted and  carried  on  by  this  corporation. 
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Subject  to,  and  not  inconsistent  with,  the  Con- 
stitution and  Laws  of  the  State  of  Oklahoma,  to 
guarantee,  purchase,  hold,  sell,  assign,  transfer, 
mortgage,  pledge  or  otherwise  dispose  of  the  shares 
of  the  capital  stock  or  any  bonds,  securities  or  evi- 
dences of  indebtedness  issued  or  created  by  any  other 
corporation  or  corporations  of  this  State,  or  any 
other  State,  Country,  Nation  or  Government,  and 
w^hile  owner  of  said  stock,  to  exercise  all  the  rights, 
powers  and  privileges  of  ownership,  including  the 
right  to  vote  thereon  to  the  same  extent  as  natural 
persons  might  or  could  do  in  connection  with  its 
said  business  or  businesses  and  of  any  Company  in  a 
business  in  comiection  therewith. 

To  enter  into,  make  and  perform  contracts  of 
every  kind  with  any  person,  firm,  association,  or 
corporation,  municipality,  body  politic.  Company, 
Territory,  Government,  or  colony  or  dependency 
thereof,  and  without  limit  as  to  amount,  to  draw, 
make,  accept  and  endorse,  discount,  execute  and 
issue  promissory  notes,  drafts,  bills  of  exchange, 
warranty  bonds,  debentures  and  other  negotiable 
instruments  and  evidences  of  indebtedness,  whether 
secured  by  mortgage  or  otherwise,  as  w^ell  as  to  se- 
cure the  same  by  mortgage  or  otherwise,  so  far  as 
may  be  permitted  by  the  Laws  of  the  State  of  Okla- 
homa. 

To  purchase  or  otherwise  acquire,  hold  and  re- 
issue the  shares  of  its  capital  stock  subject  to  the 
provisions  of  the  Laws  of  the  State  of  Oklahoma. 
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To  do  any  and  all  things  herein  set  forth  to  the 
same  extent  as  natural  persons  might  or  could  do, 
and  in  any  part  of  [139]  the  world,  as  principals, 
agents,  contractors,  trustees  or  otherwise  and  either 
alone  or  in  company  with  other  persons,  firms,  com- 
panies, associations  and  corporations. 

III. 

That  the  place  where  its  principal  business  is  to 
be  transacted  is  at  the  City  of  Tulsa,  State  of  Okla- 
homa, and  in  such  other  places  in  the  State  of  Okla- 
homa and  other  States  and  Countries  as  the  Direc- 
tors may,  from  time  to  time  determine,  and  the 
meetings  of  the  Stockholders  and  Directors  may  be 
held  at  such  branch  office  or  offices  thus  established. 

IV. 

That  the  term  for  which  this  corporation  is  to 
exist  is  twenty  (20)  years  from  October  25,  1939. 

V. 

(a)  The  number  of  Directors  of  this  corporation 
shall  be  three  (3).  The  names  and  addresses  of  such 
of  them  as  are  now  Directors  and  who  will  serve 
until  the  next  election  of  Directors  (their  qualifica- 
tions being  that  two  of  them  are  citizens  and  resi- 
dents of  the  State  of  Oklahoma,  and  all  and  each 
of  them  are  owners  of  capital  stock  of  this  corpora- 
tion) are  as  follows: 
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Name 

F.  A.  Gillespie 
P.  A.  Gillespie 
L.  A.  Gillespie 


Residence 

Tishomingo,  Oklahoma 
Tulsa,  Oklahoma 
Houston,  Texas 


(b)  The  names  and  addresses  of  the  officers  who 
are  to  serve  until  the  next  election  of  such  officers 
are  as  follows: 


Office    Held 

President 
Vice  President 
Vice  President 
Secretary 


Name 


F.  A.  Gillespie 
P.  A.  Gillespie 
L.  A.  Gillespie 
B.  A.  Gillespie 

VI. 


Residence 

Tishomingo,  Oklahoma 
Tulsa,  Oklahoma 
Houston,  Texas 
Gila  Bend,  Arizona 


That  the  amount  of  the  authorized  Capital  Stock 
of  this  Corporation  shall  be  One  Million  Dollars 
($1,000,000.00),  and  [140]  shall  be  divided  into  Ten 
Thousand  (10,000)  shares  of  One  Himdred  Dollars 
($100.00)  each. 

This  Certificate  or  Charter  herein  s^ranted  is 
issued  subject  to  the  following  Constitutional  re- 
quirement: That  the  Corporation  to  which  it  is 
issued  will  submit  any  differences  it  may  have  with 
its  employees  in  reference  to  labor,  to  arbitration, 
as  shall  be  provided  by  law. 

In  Witness  Whereof,  we,  and  each  of  us,  have 
hereunto  subscribed  our  names  this  the  25th  day  of 
October,  1939. 
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Directors 

(Signed) 

F.  A.  GILLESPIE 

(Signed) 

P.  A.  GILLESPIE 

(Signed) 

L.  A.  GILLESPIE 

Officers 

(Signed) 

E.  A.  GILLESPIE 

President 

(Signed) 

P.  A.  GILLESPIE 

Vice  President 

(Signed) 

L.  A.  GILLESPIE 

Vice  President 

(Signed) 

B.  A.  GILLESPIE 

Secretary  [141] 

State  of  Oklahoma 
County  of  Tulsa — ss. 

Before  me,  Ruth  Reynolds,  a  Notary  Public  in 
and  for  said  County  and  State,  on  this  the  25th  day 
of  October,  A.  D.  1939,  personally  appeared  F.  A. 
Gillespie,  P.  A.  Gillespie,  L.  A.  Gillespie  and  B.  A. 
Gillespie,  to  me  kno\^Ti  to  be  the  identical  and  same 
persons  who  executed  the  within  and  foregoing  in- 
strument, in  writing,  and  each  for  himself,  acknowl- 
edged that  he  executed  the  same  as  his  free  and 
voluntary  act  and  deed  for  the  uses  and  purposes 
therein  set  forth. 

[Seal]     (Signed)     RUTH  REYNOLDS 

Notary  Public 

My  commission  expires  April  14,  1942.  [142] 
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SECRETARY'S  MEMORANDUM 

Oklahoma  City,  State  of  Oklahoma 
Secretary's  Office 

This  instrument  was  filed  for  record  this  6th  day 
of  Nov.  A.  D.  1939  at  9  o'clock  A,  M. 

Recorded  in  Corporation  Record  No at 

page 

C.  C.  CHILDERS 
Secretary  of  State 
By  M.  P. 

$105.00 

6.00  2  C.  C. 


$111.00 

Del.  to  H.  E.  Rorschach,  Natl.  Bank  of  Commerce, 
Tulsa,  Oklo.  [143] 


By  Mr.  Rorschach: 

Q.  I  hand  you  petitioner's  exhibit  No.  1  and 
ask  you  to  identify  that,  please. 

A.  That  is  a  letter  written  by  Maud  Gillespie  to 
P.  A.  Gillespie  &  Sons  Company,  imder  date  of  No- 
vember 16,  1933,  by  which  she  amended  the  pay- 
ments due  her  under  the  contract  of  May  15,  1939. 

[127] 

Q.  Where  did  that  letter  come  from  with  respect 
to  your  records? 
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A.  This  is  a  part  of  the  minutes  of  the  corpora- 
tion. 

Mr.  Rorschach :    That  is  all. 

Cross-Examination 
By  Mr.  Anderson  ^ 

Q.  You  stated  on  direct  examination  that  Mrs. 
Grillespie  received  from  Grillespie  &  Sons  $17,666.25 
during  1935,  the  year  at  issue  here,  of  which  amount 
$2,666.25  represented  a  loan.  Does  the  corporation's 
records  disclose  that  this  amount  is  a  loan  out- 
standing? In  other  words,  is  it  listed  as  a  loan  re- 
ceivable or  an  account  receivable  on  the  corpora- 
tion's books?  A.     It  is  not. 

Q.  What  is  the  basis  for  your  statement  that 
this  amount  was  a  loan? 

A.  The  information  given  me  by  Mr.  P.  A.  Gil- 
lespie at  the  time  the  money  w^as  advanced. 

Q.     Who  was  P.  A.  Gillespie? 

A.  P.  A.  Gillespie  is  vice  president,  under  whom 
I  work. 

Q.     What  did  he  tell  you? 

A.  He  told  me  Mrs.  Gillespie  had  a  note  in  the 
amount  of  $2,500,  and  interest  of  $166.25,  which  had 
to  be  met,  and  she  desired  the  company  to  advance 
the  money  to  pay  [128]  that  in  the  nature  of  a  loan. 

Q.  The  corporation  has  no  record  on  its  books 
that  this  was  a  loan? 

A.     Except  a  notation  in  their  ledger. 

Q.     Who  made  that  notation?  A.     I  did. 
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Q.     Pursuant  to  Mr.  Gillespie's  instructions? 
A.    Yes. 

Q.     Did  Mrs.  Gillespie  give  a  note  for  that  loan? 
A.    No. 

Q.     Or  any  security?  A.     No. 

Q.     Did  it  provide  for  any  interest  ? 
A.     No,  sir. 

Q.     Did  she  ever  pay  any  interest? 
A.     No,  sir. 

Q.    Has  the  loan  ever  been  repaid? 
A.     No,  sir. 
Q.    Up  to  this  time? 
A.     Not  to  this  time. 
Mr.  Anderson:    That  is  all. 
Mr.  Rorschach:    That  is  all. 

Witness  Excused 


Mr.  Rorschach:  Now,  Your  Honor,  at  this  time 
we  ask  leave  to  file  an  amendment  to  our  petition 
to  conform  to  [129]  the  proof. 

In  the  petition,  I  might  state,  for  Your  Honor's 
information,  and  for  the  benefit  of  Mr.  Anderson, 
we  have  merely  amended  the  amount  of  money  al- 
leged to  have  been  received  by  Maud  Gillespie  up 
to  the  year  1935  to  conform  to  the  amount  proved 
at  this  hearing. 

Mr.  Anderson:  There  is  no  objection  to  the 
amendment.  Your  Honor.  The  record  shows  what 
was  actually  paid. 
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The  Member :     The  motion  to  amend  is  granted. 

Mr.  Rorschach:  I  don't  believe  that  concludes  the 
evidence,  in  so  far  as  the  petitioner  is  concerned. 

The  Member :    Petitioner  rests. 

Mr.  Anderson:    Respondent  rests,  Your  Honor. 

The  Member:     The  proceedings  are  closed,  with 
the  submission  of  evidence. 

You  may  have  45  days  for  simultaneous  briefs, 
and  15  days  for  reply  briefs. 

(Hearing  Concluded) 

[Endorsed] :  U.S.B.T.A.  Filed  June  4,  1940. 

[130] 


[Title  of  Board  and  Cause.] 

Docket  No.  98770.  Promulgated  January  22,  1941. 

Petitioner  on  May  15,  1929,  agreed  to  transfer 
certain  properties  to  the  F.  A.  Gillespie  &  Sons 
Co.,  the  capital  stock  of  which  was  held  in  trust 
for  herself,  her  husband,  and  their  sons  for 
the  period  of  their  lives,  with  remainder  to 
petitioner's  grandchildren.  As  part  considera- 
tion the  transferee  company  agreed  to  pay  pe- 
titioner two  annuities  totaling  $25,000  annu- 
ally. Held,  the  cost  basis  of  the  annuities  to 
be  used  in  computing  the  tax  due  imder  sec- 
tion 22  (b)  (2)  of  the  Revenue  Act  of  1934 
is  the  cost  of  these  annuities  from  a  reputable 
insurance  company  and  not  the  value  of  the 
transferred    properties,    which    was    in    excess 
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of  that  cost.  F.  A.  Gillespie,  38  B.  T.  A.  673, 
distinguished. 

Harold  E.  Rorschach,  Esq.,  for  the  petitioner. 
Stanley  B.  Anderson,  Esq.,  for  the  respondent. 

The  respondent  has  determined  a  deficiency  in 
income  tax  for  the  calendar  year  1935  in  the  amount 
of  $1,476.55,  which  results  from  his  inclusion  in 
petitioner's  income  of  the  sum  of  $17,666.25  re- 
ceived by  petitioner  during  the  taxable  year  from 
F.  A.  Gillespie  &  Sons  Co. 

Questions  presented  are  (1)  whether  the  whole 
sum  of  $17,666.25  should  be  excluded  from  income 
as  a  return  of  capital  to  petitioner;  (2)  whether 
that  whole  sum  may  be  included  in  petitioner's 
income  under  section  22  (b)  (2)  of  the  Revenue 
Act  of  1934  as  an  annuity  and,  if  so,  whether  that 
section  so  applied  is  unconstitutional;  (3)  whether 
only  that  portion  of  $17,666.25  which  is  not  in  ex- 
cess of  3  percent  of  the  fair  cost  on  May  15,  1929, 
of  an  annuity  which  would  produce  $25,000  amiu- 
ally  may  be  included  in  petitioner's  income;  and 
(4)  whether  $2,666.25  of  the  $17,666.25  must  be  ex- 
cluded from  petitioner's  income  in  any  event  as 
the  proceeds  of  a  loan. 

Certain  of  the  facts  involved  have  been  stipu- 
lated and  are  so  adopted  as  our  findings.  The  ma- 
terial portion  of  them  is  set  out  hereinafter  with 
our  other  findings. 
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FINDINGS  OF  FACT. 

Petitioner  is  an  individual,  residing  at  712  North 
Eoxbuiy  Drive,  Beverly  Hills,  California.  She  was 
born  on  June  9,  1872,  and  was  [144]  married  to 
Frank  A.  Gillespie,  born  August  27,  1868,  in  1892. 
They  had  three  sons,  B.  A.  Gillespie,  L.  A.  Gilles- 
pie, and  P.  A.  Gillespie,  and  six  grandchildren. 

On  April  4,  1920,  F.  A.  Gillespie  &  Sons  Co., 
a  corporation,  hereinafter  called  the  company,  was 
organized  mider  the  laws  of  Oklahoma,  with  a 
capital  stock  of  $1,000,000,  divided  into  10,000  shares 
of  the  par  value  of  $100  each.  The  shares  were  is- 
sued 9,980  to  F.  A.  Gillespie  and  5  each  to  peti- 
tioner and  B.  A.  Gillespie,  L.  A.  Gillespie,  and 
P.  A.  Gillespie.  By  an  instrument  executed  on 
February  9,  1921,  F.  A.  Gillespie ,  in  consider- 
ation of  the  fact  that  equitable  title  to  some 
of  the  properties  transferred  to  the  company  for 
the  issuance  of  its  stock  to  him  had  theretofore 
been  conveyed  to  petitioner  and  B.  A.  Gillespie, 
L.  A.  Gillespie,  and  P.  A.  Gillespie,  thereby  de- 
clared that  he  held  9,975  of  the  shares  of  the  com- 
pany in  trust  m  equal  shares  for  the  four  named 
individuals  and  F.  A.  Gillespie.  The  trust  term  was 
limited  to  the  life  of  the  last  surviving  beneficiary 
and  the  corpus  was  made  distributable  among  the 
surviving  children  or  grandchildren  of  petitioner 
and  F.  A.  Gillespie  or  among  their  heirs.  The  bene- 
ficiaries were  entitled  to  receive  currently  all  divi- 
dends paid  on  the  stock  and  accretions  thereto.  On 
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the  death  of  petitioner  or  F.  A.  Gillespie  within  the 
trust  period,  the  surviving  children  were  to  become 
entitled  to  the  current  distributions  and  on  their 
death  similarly  within  the  term  of  the  trust  this 
right  was  to  pass  to  the  grandchildren.  The  trustee 
was  given  broad  powers  of  management  and  invest- 
ment, and  surviving  trustees  were  designated. 

Petitioner  and  F.  A.  Gillespie  on  May  15,  1929, 
entered  into  two  agreements  by  the  first  of  which, 
after  reciting  that  they  were  living  separate  and 
apart  and  wished  to  settle  their  rights  in  their 
properties,  they  agreed  mutually  on  the  disposition 
of  the  property  which  they  owned  jointly  and  re- 
leased each  other  reciprocally  of  all  claims  for  sup- 
port or  inheritance.  With  the  exception  of  certain 
personal  and  real  property  which  was  set  aside 
for  the  contractors  individually,  the  bulk  of  the 
property,  it  was  agreed,  was  to  be  conveyed  to  the 
F.  A.  Gillespie  &  Sons  Co.  By  the  terms  of  the 
second  agreement,  which  was  executed  by  petitioner, 
F.  A.  Gillespie,  and  the  company,  the  two  first 
named  conveyed  to  the  company  the  following  prop- 
erty, of  the  values  indicated,  which  they  o\\aied 
jointly: 

Value 

U.  S.  First  Liberty  Loan  bonds  and  Port  of  New 

Orleans,  Louisiana,  state  bonds $1,172,000.00 

Empress  Biiildino-,  Tulsa,  Oklahoma 150,000.00 

Sundry  lands  and  lots  located  in  Oklahoma 22.512.00 

Cash  and  accounts  receivable 94,365.22 

Sundry   stocks   25,363.00 

Total 1,464,240.22 

[145] 
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The  cost  of  the  above  property  to  F.  A.  Gillespie 
and  petitioner  equaled  or  exceeded  the  above  fair 
market  value. 

As  part  consideration  for  the  conveyance  of  these 
properties  the  company  agreed  to  pay  to  F.  A. 
Gillespie  and  petitioner,  each  respectively,  the  sum 
of  $15,000  per  year  for  life  and  guaranteed  to  peti- 
tioner, in  addition,  that  she  should  receive  annually 
as  dividends  an  amount  equal  at  least  to  $10,000. 
If  fimds  were  not  available  for  the  declaration  of 
dividends  in  this  amount,  the  company  agreed  to 
pay  such  sum  to  the  petitioner.  F.  A.  Gillespie 
agreed  in  addition  that  he  would  not  sell  any  of 
the  shares  of  the  company  which  he  held  in  trust 
without  the  consent  of  a  majority  of  the  company's 
directors. 

The  conveyances  of  property  by  petitioner  to 
F.  A.  Gillespie  &  Sons  Co.  in  accordance  with  such 
tripartite  agreement  were  made  for  two  purposes, 
namely,  first,  as  a  purchase  of  the  specified  an- 
nuity to  herself  during  her  life,  to  the  extent  of  the 
fair  cost  thereof,  and,  secondly,  as  a  gift  of  the 
excess  of  the  value  of  such  properties  over  such 
cost  for  the  benefit  of  her  children  and  grandchil- 
dren. 

At  a  meeting  of  the  board  of  directors  of  the 
company  duly  called  on  February  18,  1932,  the  con- 
tract executed  by  the  company  on  May  15,  1929, 
imder  which  the  parties  had  been  acting,  wa^ 
adopted  and  ratified  in  view  of  the  fact  that  *^the 
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acquisition  by  this  Company  of  the  properties  and 
assets  referred  to  in  said  contract  are  [sic]  of  great 
value  and  largely  in  excess  of  the  amounts  provided 
to  be  paid  under  the  terms  of  said  contract  by  this 
corporation."  It  was  acknowledged  by  further  res- 
olution of  the  directors  that  the  company  had  re- 
ceived all  the  properties  agreed  to  be  transferred 
to  it  under  the  contract. 

On  the  same  date,  February  18,  1932,  deeds  trans- 
ferring the  realty  identified  above  as  the  Empress 
Building,  and  the  Gillespie  residence  in  Tulsa,  in- 
cluded above  in  sundry  Oklahoma  lands,  were  exe- 
cuted to  the  company.  A  final  deed  covering  lands 
agreed  to  be  conveyed  in  Oklahoma  was  executed 
on  Jime  25,  1934. 

During  the  year  1932  petitioner  and  the  company 
became  involved  in  certain  litigation  in  which  the 
company  asserted  a  claim  for  debt  against  peti- 
tioner in  the  amount  of  $17,845.05.  This  controversy 
was  settled  by  the  petitioner's  agreement  to  pay  the 
company  one-half  of  this  claim,  less  certain  minor 
deductions,  out  of  the  $10,000  which  should  become 
due  to  her  from  the  company  on  May  15,  1932,  and 
by  the  transfer  to  the  company  of  certain  realty  in 
Santa  Monica,  California,  owned  by  petitioner.  The 
company  agreed  to  pay  to  petitioner  at  once  $10,000 
owed  by  it  imder  the  contract  less  $2,000  for  at- 
torney's fees  and  $2,000  already  paid  to  petitioner. 

[146] 

On  June  22,  1932,  certain  lots  of  real  property 
of  undetermined  value  owned  by  petitioner  and  lo- 
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cated  ill  Santa  Monica,  California,  were  transferred 
to  the  company. 

Petitioner,  on  November  16,  1933,  in  view  of  the 
depleted  financial  condition  of  the  company,  agreed 
to  the  suspension  of  the  dividend  payments  of  $10,- 
000  annually  for  three  years  or  for  such  shorter 
period  as  the  company  was  unable  to  make  them. 
This  agreement  was  made  contingent  on  the  sus- 
pension by  P.  A.  Gillespie  of  his  right  to  receive 
$10,000  annually  from  the  company,  the  funds  there- 
by freed  to  be  used  in  building  up  the  concern. 
It  was  also  made  contingent  on  the  payment  to  pe- 
titioner of  one-half  of  the  *'net  refund  on  Federal 
taxes"  received  by  F.  A.  Gillespie  in  December 
1932.  It  was  stated  that  petitioner  owned  a  building 
in  Los  Angeles,  a  $15,000  second  mortgage  on  which 
she  was  obligated  to  discharge  at  the  rate  of  $2,500 
annually,  and  that  the  funds  to  be  received  from 
F.  A.  Gillespie  were  to  be  applied  on  this  obligation. 

The  following  payments  were  made  under  the 
agreement  of  May  15,  1929,  by  the  company  to  peti- 
tioner and  F.  A.  Gillespie  on  the  dates  indicated: 

Petitioner  Gillespie 

1932 $34,894.01  $54,375 

1933 25,000.00  15,000 

1934 20,000.00  15,000 

1935 17,666.25    

1936 19,000.00    

1937 15,000.00    

1938 15,000.00    

1939 15,000.00    
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Of  the  amounts  paid  in  1932,  $15,394.01  received 
by  petitioner  and  $39,375  received  by  F.  A.  Gilles- 
pie represent  adjustments  of  amounts  remaining 
due  under  the  contract  for  the  years  1929,  1930, 
and  1931. 

Of  the  amount  received  by  petitioner  during  1935, 
the  taxable  year,  $2,666.25  is  noted  on  the  books 
of  the  company  as  a  loan.  However,  petitioner  did 
not  sign  a  note  nor  give  security  for  this  amount. 
No  interest  was  agreed  on  and  up  to  the  time  of  the 
hearing  in  this  proceeding  no  payment  of  principal 
or  interest  had  been  made. 

An  annuity  upon  the  life  of  a  male  individual 
born  in  the  United  States  on  August  22,  1868, 
which  would  have  paid  $15,000  per  annum  to  him 
for  his  life  could  have  been  purchased  from  a  rep- 
utable life  insurance  company  doing  business  in 
the  United  States  on  May  15,  1929,  for  the  sum 
of  $153,750. 

An  annuity  upon  the  life  of  a  female  individual 
born  in  the  United  States  on  June  9,  1872,  which 
would  have  paid  the  sum  of  $15,000  per  annum  to 
her  for  her  life  could  have  been  purchased  from  a 
reputable  life  insurance  company  doing  business  in 
the  United  States  on  May  15,  1929,  for  the  sum  of 
$196,537.50.  An  annuity  upon  the  life  of  a  female 
individual  born  in  the  United  States  on  June  9, 
1872,  which  would  have  paid  the  sum  of  $20,000 
per  annum  to  her  for  her  life  could  have  been  pur- 
chased from  a  reputable  life  insurance  com])any  do- 
ing business  in  the  United  States  on  May  15,  1929, 
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for  the  sum  of  $262,050.  An  annuity  upon  the  life 
of  a  female  individual  born  in  the  United  States  on 
June  9,  1872,  which  would  have  paid  the  sum  of 
$25,000  per  anniun  to  her  for  her  life  could  have 
been  purchased  from  a  reputable  life  insurance  com- 
pany doing  business  in  the  United  States  on  May  15, 
1929,  for  the  sum  of  $327,562.50. 

OPINION. 

Hill:  The  substantial  question  Vv'hich  we  are 
called  on  to  decide  here  is  the  nature  of  the  contract 
entered  into  between  petitioner  and  F.  A.  Gillespie 
and  the  company  on  May  15,  1929.  The  petitioner 
argues  initially  (1)  that  it  constituted  a  sale  of  the 
properties  transferred,  with  payment  to  be  made  in 
annual  installments,  and  the  annual  payments,  there- 
fore, constituting  a  return  of  capital,  may  not  be 
taxed  as  income.  (2)  It  is  contended  in  the  alterna- 
tive that  if  the  amounts  agreed  under  the  contract 
to  be  paid  to  petitioner  are  considered  annuities, 
their  taxation  under  section  22  (b)  (2)  of  the  Rev- 
enue Act  of  1934,^  is  imconstitutional,  since  the  stat- 


^Sec.  22.  Gross  Income. 

******  * 

(b)  Exclusions  From  Gross  Income. — The  fol- 
lowing items  shall  not  be  included  in  gross  income 

and  shall  be  exempt  from  taxation  under  this  title: 
*  ****** 

(2)  Annuities, .  Etc. — Amoimts  received  (other 
than  amomits  paid  by  reason  of  the  death  of  the  in- 
sured and  interest  pa^nnents  on  such  amounts  and 
other  than  amounts  received  as  annuities)  under  a 
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ute,  in  making  an  arbitrary  division  between  return 
of  capital  and  income,  taxes  the  former  as  income. 
This  result,  it  is  contended,  is  beyond  the  limits  of 
the  power  conferred  by  the  Sixteenth  Amendment. 
(3)  Petitioner  argues  further  that,  if  the  amounts 
in  question  are  held  taxable  as  annuities,  the  cost 
basis  to  be  used  in  applying  section  22  (b)  (2),  su- 
pra, must  be  only  the  cost  from  a  reputable  insur- 
ance company  of  the  annuity  payable  to  the  jjeti- 
tioner.  It  is  agreed  by  both  parties  that  the  peti- 
tioner was  the   owner   of   one-half   the   properties 

life  insurance  or  endowment  contract,  but  if  such 
amounts  (when  added  to  amounts  received  before 
the  taxable  year  under  such  contract)  exceed  the  ag- 
gregate premiums  or  consideration  paid  (whether  or 
not  paid  during  the  taxable  year)  then  the  excess 
shall  be  included  in  gross  income.  Amounts  received 
as  an  annuity  under  an  annuity  or  endowment  con- 
tract shall  be  included  in  gross  income;  except  that 
there  shall  be  excluded  from  gross  income  the  excess 
of  the  amount  received  in  the  taxable  year  over  an 
amount  equal  to  3  per  centum  of  the  aggregate  pre- 
miums or  consideration  paid  for  such  annuity 
(whether  or  not  paid  during  such  year),  until  the 
aggregate  amount  excluded  from  gross  income  un- 
der this  title  or  prior  income  tax  laws  in  respect  of 
such  annuity  equals  the  aggregate  premiums  or  con- 
sideration paid  for  such  annuity.  In  the  case  of  a 
transfer  for  a  valuable  consideration,  by  assignment 
or  otherwise,  of  a  life  insurance,  endowment,  or  an- 
nuity contract,  or  any  interest  therein,  only  the 
actual  value  of  such  consideration  and  the  amount 
of  the  premium  and  other  sums  subsequently  paid 
by  the  transferee  shall  be  exempt  from  taxation  un- 
der paragraph  (1)  or  this  paragraph. 

[148] 
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transferred,  the  value  of  which  was  in  excess  of  the 
fair  cost  of  annuity  agreed  to  be  paid  to  petitioner. 
This  excess,  it  is  contended,  did  not  constitute  con- 
sideration for  the  annuity  but  was  a  gift  to  the  peti- 
tioner's children  through  the  agency  of  the  company 
and  thus  may  not  be  included  in  the  base  on  which 
the  3  percent  taxable  return  is  to  be  computed.  (4) 
Finally,  it  is  argued  that  $2,666.25  of  the  amount 
in  question  may  not  be  taxed  as  income  in  any  event, 
for  the  wholly  separate  reason  that  it  represented 
the  proceeds  of  a  loan. 

(1)  We  may  dispose  of  the  first  argument  of 
the  petitioner  without  extended  consideration.  The 
contract  of  May  15,  1929,  may  not,  in  our  view,  be 
interpreted  as  an  ordinary  sale  or  exchange  of  capi- 
tal assets  with  payment  to  petitioner  extended  over 
several  years.  The  distinguishing  peculiarity  of  an 
annuity — that  its  continuance  is  dependent  entirely 
on  the  life  of  the  recipient  of  the  payments — is  here 
present.  By  statute,  amounts  received  under  con- 
tracts of  this  nature  are  made  taxable  to  a  limited 
degree  and  the  direction  of  the  statute  may  not  be 
ignored.  It  can  make  no  difference,  in  our  opinion, 
that  the  consideration  for  the  annuity  was  the  trans- 
fer of  property  rather  than  money,  and  in  this  view 
we  are  sustained  by  Florence  L.  Klein,  6  B.  T.  A. 
617,  and  Guaranty  Trust  Co.  of  New  York,  Execu- 
tor, 15  B.  T.  A.  20. 

(2)  Adverting  to  petitioner's  argument  that  tlie 
application  of  section  22  (b)  (2)  to  the  facts  ])re- 
sented  is  unconstitutional,  we  deem  this  contention 
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without  substantial  basis.  The  scheme  devised  by 
Congress  for  taxing  amounts  received  as  annuities 
may  not,  in  the  light  of  its  legislative  history,  be 
considered  arbitrary,  see  Title  Guarantee  &  Trust 
Co.,  Executor,  40  B.  T.  A.  475,  480-482,  or  a  tax  on 
capital,  see  F.  A.  Gillespie,  38  B.  T.  A.  673.  It  is 
rather  a  method  reasonably  arrived  at,  which  in  the 
great  majority  of  cases  will  result  fairly  for  both 
the  taxpayer  and  the  tax  gatherer.  In  a  situation 
where  the  division  between  income  and  a  return  of 
capital  is  difficult,  if  not  impossible,  some  latitude 
must  be  allowed  to  the  lawmaker  and  the  possibili- 
ties for  an  arbitrary  result  in  isolated  cases  must 
be  appraised  against  the  necessity  for  taxing  the 
transaction  in  question  both  as  a  means  to  revenue 
and  as  a  means  to  discourage  or  prevent  tax  avoid- 
ance. In  the  light  of  the  circumstances  requiring  the 
enactment  of  the  statute  in  question,  which  are  set 
out  more  at  length  in  the  cases  cited  above  and  in 
Anna  L.  Raymond,  40  B.  T.  A.  244,  we  can  not  say 
that  it  is  unconstitutional  as  sought  to  be  applied 
here  by  the  Commissioner.  Accordingly,  petitioner 
must  fail  in  this  contention. 

(3)  The  alternative  argument  of  the  petitioner 
presents  essentially  a  question  of  fact :  Whetlier  the 
consideration  for  the  annuity  agreed  [149]  to  be 
paid  to  her  under  the  contract  of  May  15,  1929,  was 
the  entire  property  transferred  by  her  under  that 
agreement,  or  only  that  portion  of  the  property  re- 
quired to  purchase  those  annuities  from  a  reputable 
insurance  company. 
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This  identical  question  as  it  related  to  the  tax  lia- 
bility of  F.  A.  Gillespie,  cotransferor  with  petitioner 
under  the  agreement  of  May  15,  1929,  was  before  us 
in  F.  A.  Gillespie,  supra,  and  we  held  there  that 
the  entire  properties  transferred  were  consideration 
for  the  annuiteis,  in  view  of  the  provisions  of  the 
contract  and  in  the  absence  of  other  evidence  ex- 
plaining the  purpose  of  the  transferors  in  convey- 
ing properties  in  excess  of  the  fair  cost  of  such  an- 
nuities. In  the  present  case  that  excess  has  been  ex- 
plained and  the  deficiency  in  evidence  supplied.  In 
her  deposition  petitioner  has  testified  that  her  pur- 
pose in  making  transfer  of  the  excess  properties  was 
to  benefit  her  children  or  grandchildren  and  to  safe- 
guard their  future  income.  This  she  thought  best  to 
accomplish  by  transferring  all  but  a  small  portion 
of  her  properties  to  the  company,  instigating  there- 
by a  similar  transfer  by  her  husband.  Since  the  chil- 
dren were  then  the  beneficial  owners  of  the  larger 
part  of  the  company  and  were,  by  virtue  of  the  1921 
trust  agreement,  to  become  the  sole  owners  of  the 
company,  along  with  the  grandchildren,  this  trans- 
fer secured  to  them  the  properties  then  owned  by 
their  parents.  The  last  possibility  of  the  diversion 
of  any  of  it  aw^ay  from  them  was  precluded  by  the 
provision  of  the  contract  of  May  15,  1929,  that  F.  A. 
Gillespie  might  not  sell  any  of  the  stock  of  the  com- 
pany held  by  him  as  trustee  without  the  consent  of 
the  directors  of  the  company.  Petitioner  testified  in 
this  proceeding,  in  effect,  that  she  gave  her  pro])- 
erties  to   the   company  to   safeguard  her  children 
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and  grandchildren,  subject  to  the  provision  that  cer- 
tain sums  be  paid  to  her  annually  during  her  life- 
time, and  that  she  considered  the  remainder  of  the 
value  of  the  property  over  the  cost  of  such  annuity 
to  be  a  gift  or  contribution  for  the  benefit  of  her 
children  and  grandchildren.  This  evidence,  fitted 
with  the  circumstances  of  the  instant  case,  compels 
the  finding  that  the  properties  transferred  to  the 
company  by  petitioner  in  excess  of  the  fair  cost  of 
the  annuity  secured  to  her  thereby  did  not  consti- 
tute consideration  for  that  annuity.  In  the  present 
circumstances  it  becomes  unnecessary  to  go  further 
and  decide  whether  the  excess  amount  was  paid  to 
the  company  as  a  gift,  as  in  Anna  L.  Raymond, 
supra,  or  as  a  contribution  to  captial,  see  Robert  H. 
Scanlon,  42  B.  T.  A.  997.  In  either  event  may  this 
excess  amount  be  included  in  the  cost  basis  of  the 
annuity  required  for  computation  of  the  tax  due  un- 
der section  22  (b)  (2). 

Respondent  objects  to  the  consideration  of  the  evi- 
dence noted  on  two  gromids :  It  is  argued,  first,  that 
the  ^^ssue  that  a  part  of  the  [150]  property  trans- 
ferred to  the  corporation  was  a  giff  was  not  prop- 
erly raised  in  the  pleadings  or  at  the  hearing.  This 
*^ issue''  we  regard  as  properly  presented  under  pe- 
titioner's contention  that  only  the  fair  cost  of  the 
annuities  acquired  may  be  used  in  computing  the  3 
percent  limitation  placed  on  the  tax  by  section  22 
(b)  (2).  It  forms  an  integral  part  of  that  argument 
and  need  not  be  pleaded  as  a  separate  issue.  In  tlie 
second  place,  respondent  has  moved  to  strike  peti- 
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tioner's  entire  testimony  on  this  point  on  the  ground 
that  it  is  immaterial  and  that  it  conflicts  with  the 
parol  evidence  and  best  evidence  rules.  At  the  hear- 
ing ruling  on  this  motion  was  reserved  for  disposi- 
tion in  this  opinion.  The  materiality  of  the  testi- 
mony to  the  issues  presented  we  deem  apparent.  The 
parol  evidence  rule  applies  only  as  between  the 
parties  to  the  agreemnt  and  can  not,  therefore,  ap- 
ply in  the  instant  case.  See  Bertelson  &  Peterson 
Engineering  Co.  v.  United  States,  60  Fed.  (2d)  745; 
Indianapolis  Glove  Co.  v.  United  States,  96  Fed. 
(2d)  816.  Moreover  neither  rule  may  apply  where 
there  is  ambiguity  in  the  vrritten  language ;  here  the 
terms  of  the  two  agreements  entered  into  on  May  15, 
1929,  conflict.  In  one  the  payment  of  annuities  is 
described  as  ^^consideration''  and  in  the  other  as 
^^part  consideration"  for  the  transfer  of  the  prop- 
erties. The  resultant  confusion  of  meaning  may 
properly  be  dispelled  in  this  instance  by  the  testi- 
mony of  petitioner.  See  Bertelson  &  Peterson  Engi- 
neering Co.  V.  United  States,  supra,  at  page  747.  Cf . 
A.  L.  Wilson  Co.,  24  B.  T.  A.  1056.  This  conflict  of 
terms  was  noted  in  F.  A.  Gillespie,  supra,  at  page 
677,  but  in  the  absence  of  any  explanatory  evidence 
the  presumption  favoring  the  Commissioner  com- 
X)elled  the  result  reached  there.  Respondent's  objec- 
tions and  motion  are  accordingly  overruled. 

(4)  The  final  point  of  controversy  on  whicli  we 
must  rule  here  is  the  petitioner's  claim  that  $2,- 
666.25  of  the  amount  received  from  the  com])aiiy 
was  intended  as  a  loan  to  be  used  to  discharge  a 
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portion  of  the  mortgage  on  petitioner's  property, 
together  with  accrued  interest.  The  evidence  shows, 
however,  that  no  note  was  executed  as  evidence  of 
that  loan,  that  no  interest  was  agreed  on  or  paid, 
and  that  no  repayment  of  principal  has  been  made. 
Neither  was  the  loan  reflected  in  the  balance  sheet  of 
the  company  as  an  asset.  In  these  circumstances, 
we  think  the  petitioner  has  failed  to  make  adequate 
proof  that  such  an  amount  constituted  a  loan.  The 
impression  that  it  w^as  paid  as  a  part  of  the  amount 
due  under  the  agreement  of  1929  is  gained  and 
strengthened  by  the  fact  that  the  company  was  a 
closely  held  corporation  and  that  petitioner  had 
shortly  before  the  taxable  year  relinquished  the 
right  to  receive  a  portion  of  her  annuity  in  return 
for  the  payment  of  an  installment  on  the  mortgage 
in  question  [151]  from  another  source.  Accordingly, 
we  hold  that  no  part  of  the  $17,666.25  received  by 
petitioner  during  the  taxable  year  was  a  loan  and 
that  the  entire  amount  was  paid  as  an  annuity  under 
the  contract  of  May  15,  1929. 

There  remains  the  determination  of  the  amount 
of  income  taxable  to  petitioner.  This  is  to  be  com- 
puted on  the  basis  of  3  percent  of  the  cost  of  an 
annuity  of  $25,000  purchased  by  petitioner  on  May 
15,  1929,  from  a  reputable  insurance  comj)any.  The 
$25,000  figure  must  be  taken  in  preference  to  tlie 
$15,000  sum  contended  for  by  petitioner,  since  the 
former  amount  was  that  for  which  the  pro])erties 
were  transferred.  Subsequent  relinquishment  of  a 
portion  of  the  annuity  can  not  alter  tlie  determina- 
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tion  of  the  amount  which  was  transferred  imder  the 
1929  contract  as  consideration  for  the  annuities  re- 
ceivable by  petitioner.  No  argiunent  is  made,  it 
should  be  noted,  that  the  $10,000  guarantee  of  the 
dividends  to  be  received  annually  by  petitioner  did 
not  in  itself  constitute  an  annuity.  Both  parties  seem 
to  concede  that  it  falls  in  a  class  with  the  $15,000 
amiuity  and  we  have  so  treated  it. 

Since  the  parties  have  stipulated  that  the  cost  of 
such  an  annuity  is  $327,562.50,  petitioner's  taxable 
income  in  1935  is  held  to  be  3  percent  of  that 
amount,  or  $9,826.88. 

Decision  will  be  entered  under  Rule  50. 


[Title  of  Board  and  Cause.] 

MOTION  FOR  RECONSIDERATION 

Comes  now  the  petitioner  in  the  above  entitled 
cause  by  her  coimsel,  Harold  E.  Rorschach,  and 
moves  this  Honorable  Board  for  an  order  granting: 

A  reconsideration  of  the  case  upon  the  basis  of 
the  record  already  made  upon  issue  4  (c)  of  the 
amended  petition,  for  the  reason  that: 

Member  Hill  prepared  an  opinion  which  was  pro- 
mulgated as  the  opinion  of  the  United  States  Board 
of  Tax  Appeals  on  January  22,  1941,  in  the  above 
entitled  case.  In  said  opinion  the  Honorable  Board 
found  that  tax  should  be  computed  on  the  basis  of 
3%  of  the  cost,  as  of  May  15,  1929,  of  an  annuity 
which  would  produce  $25,000  per  year  for  petitioner. 
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It  is  submitted  that  the  Board  erred,  in  that  a 
material  fact  has  been  misconstrued  in  the  forego- 
ing opinion ;  it  is  [153]  now  submitted  that  the  Hon- 
orable Board  should  find  that  the  tax  should  ])e 
computed  on  the  basis  of  3%  of  the  cost,  as  of  May 
15,  1929  of  an  annuity  which  would  produce  $15,000 
per  year  for  petitioner. 

In  support  hereof,  the  petitioner  submits  the  at- 
tached memorandum  brief  and  requests  that  this 
motion  be  decided  upon  said  brief,  after  an  oppor- 
tunity has  been  given  the  respondent  to  submit  a 
counter  brief. 
All  of  which  is 

Respectfully  submitted, 
(Signed)  HAROLD  E.  RORSCHACH 

1046  Kennedy  Building, 

Tulsa,  Oklahoma 
Counsel  for  Petitioner 

Denied  Feb.  19,  1941. 

SAM  B.  HILL 

Member  U.  S.  Board  of  Tax 
Appeals 

[Endorsed]:  U.S.B.T.A.  Filed  Feb.  19,  1941. 

[154] 
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United  States  Board  of  Tax  Appeals 
Docket  No.  98770 

MAUD  GILLESPIE, 

Petitioner 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Board,  as 
set  forth  in  its  report  promulgated  January  22, 
1941,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  due  from  petitioner  for  the  cal- 
endar year  1935  in  the  amount  of  $549.76. 

[Seal]     (S)     SAM  B.  HILL 

Member. 
Enter : 


Entered  March  20,  1941.  [155] 
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[Title  of  Board  and  Cause.] 

PETITION  FOR  REVIEW  BY  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

I. 

Maud  Gillespie,  your  petitioner,  respectfully  pe- 
titions this  Honorable  Court  to  review  the  decision 
of  the  United  States  Board  of  Tax  Aj^peals  entered 
on  March  20,  1941,  in  finding  a  deficiency  in  income 
tax  due  from  your  petitioner  for  the  calendar  year 
1935  in  the  amount  of  $549.76.  Your  petitioner,  at 
the  time  of  filing  this  petition  is  a  citizen  of  the 
United  States  and  resides  at  Beverly  Hills,  Cali- 
fornia. 

The  return  of  meome  tax  in  respect  of  which  the 
aforesaid  tax  liability  arose  was  filed  by  your  peti- 
tioner with  the  Collector  of  Internal  Revenue  for 
the  Sixth  CoUectiop  District  of  California,  located 
in  the  City  of  Los  Angeles,  State  of  California, 
which  is  located  within  the  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit. [156] 

Jurisdiction  in  this  court  to  review^  a  decision  of 
the  United  States  Board  of  Tax  Appeals  aforesaid 
is  founded  on  Sections  1001-3  of  the  Revenue  Act 
of  1926,  as  amended  by  Section  603  of  the  Revenue 
Act    of    1928,    Section    1101    of    the    Revenue    Act 
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of  1932,  and  Section  519  of  the  Revenue  Act  of  1934. 
(Sections  1141-1142,  Internal  Revenue  Code). 

II. 

Nature  of  Controversy 

Petitioner  regularly  filed  her  tax  return  for  the 
calendar  year  1935  with  the  Collector  of  Internal 
Revenue  at  Los  Angeles,  California,  said  return  dis- 
closing a  loss  of  $209.29.  Thereafter,  by  registered 
letter  dated  March  2,  1939,  the  Commissioner  of  In- 
ternal Revenue  adjusted  the  net  income  disclosed 
by  the  return,  by  an  amoimt  alleged  to  be  annuities 
received  in  the  sum  of  $17,666.25,  it  being  alleged 
that  the  addition  to  income  was  in  accordance  with 
the  decision  rendered  by  the  United  States  Board 
of  Tax  Appeals  in  the  case  of  F.  A.  Gillespie  for 
the  year  1934  (38  B.T.A.  673). 

Your  petitioner  duly  filed  her  petition,  and  there- 
after by  motion  granted,  filed  her  amended  petition, 
and  thereafter,  during  trial,  amendment  to  amended 
petition  was  allowed  by  the  Board  and  upon  an- 
swers denying  the  material  portions  of  the  amended 
petition  and  amendment  to  amended  petition,  the 
cause  was  tried  to  the  United  States  Board  of  Tax 
Appeals,  Member  Hill  presiding.  [157] 

The  issues  in  the  case  joined  by  the  pleadings  are 
as  follows: 

(a)  Section  22  (a)  (2)  of  the  Revenue  Act  of 
1934,  in  the  manner  sought  to  be  applied  to  tlie  tax- 
payer by  the  Commissioner  of  Internal  Revenue,  is 
imconstitutional  and  void  and  not  within  the  pur- 
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view  of  the  Sixteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  and  is  the  taking  of  tax- 
payer's property  without  compensation. 

(b)  The  payment  made  to  Maud  Grillespie  in 
1935  was  pursuant  to  an  agreement  for  the  purchase 
of  property  having  a  cash  cost  in  excess  of  $1,000,- 
000,  the  cost  of  which  had  not  been  returned  to 
Maud  Gillespie  prior  to  the  year  1935,  nor  during 
the  year  1935. 

(c)  In  the  alternative,  if  it  is  determined  that 
any  part  of  the  sum  of  $17,666.25  received  by  Maud 
Gillespie  during  the  year  1935  was  taxable,  then 
only  such  portion  of  the  sum  of  $17,666.25  is  taxable 
as  represents  3%  of  what  an  annuity  would  have 
cost  at  May  15,  1929  as  would  have  produced  the 
sum  of  $15,000  per  annum  during  the  lifetime  of 
Maud  Gillespie. 

The  Board  of  Tax  Appeals  held: 

(a)  That  the  contract  of  May  15,  1929  was  not 
an  ordinary  sale  or  exchange  of  capital  assets,  with 
payment  to  the  petitioner  extending  over  several 
years. 

(b)  Denied  the  petitioner's  contention  that  the 
appli-  [158]  cation  of  Section  22  (b)  (2)  to  the  facts 
presented,  is  imconstitutional ; 

(c)  That  the  petitioner  agreed  to  transfer  cer- 
tain property  to  F.  A.  Gillespie  and  Sons  Com- 
pany, and  as  part  consideration,  the  company  agreed 
to  pay  petitioner  two  annuities,  totalling  $25,000 
annually,  and  held  that  the  cost  basis  of  the  annu- 
ities to  be  used  in  computing  the  tax  is  the  cost  of 
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these  annuities  based  upon  the  consideration  for 
which  a  reputable  life  insurance  company  would 
have  written  an  aimuity  for  like  amounts. 

(d)  Denied  that  the  smn  of  $2,666.25  was  in- 
tended as  a  loan. 

III. 

ASSIGNMEXT  OF  ERRORS 

In  making  its  decision  as  aforesaid,  the  United 
States  Board  of  Tax  Appeals  committed  the  follow- 
ing errors,  upon  which  your  petitioner  relies  as  a 
basis  of  this  proceeding: 

(a)  The  Board  erred  in  finding  that  the  contract 
of  May  15,  1929  was  not  an  ordinary  contract  of 
sale,  or  contract  for  the  exchange  of  capital  assets, 
the  pa}Tiient  to  petitioner  extending  over  a  period 
of  years. 

(b)  The  Board  erred  in  not  holding  that  the  ap- 
plication of  Section  22  (b)  (2)  to  the  facts  pre- 
sented was  unconstitutional  and  void. 

(c)  The  Board  erred  in  not  finding  that  the 
$10,000  annuity  was  donated  back  to  the  company 
by  Maud  Gillespie  under  date  of  November  16,  1933. 

[159] 

(d)  The  decision  and  final  order  is  not  sustained 
by  substantial  evidence  and  is  contrary  to  law. 

(e)  Error  of  law  occurring  at  the  trial,  excepted 
to  by  the  petitioner. 

(f)  The  decision  and  final  order  is  contrary  to 
the  evidence. 
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(g)  The  Board  erred  in  its  findings  of  fact  and 
in  its  opinion,  as  promulgated  on  January  22,  1941, 
in  that  the  same  are  contrary  to  law  and  contrary 
to  the  evidence. 

Wherefore,  your  petitioner  prays  that  this  Hon- 
orable  Court  may  review  the  decision  and  order  of 
the  United  States  Board  of  Tax  Appeals  and  re- 
verse and  set  aside  the  same  and  direct  the  said 
Board  to  hold  that  there  is  no  deficiency,  and  for 
the  entry  of  such  further  orders  and  directions  as 
shall  by  the  court  be  deemed  meet  and  proper  in 
accordance  with  the  law. 

(Signed)  HAROLD  E.  RORSCHACH 

1046  Kennedy  Bldg. 
Tulsa,  Oklahoma. 
Counsel  for  Petitioner  [160] 

State  of  Oklahoma 
County  of  Tulsa — ss. 

Harold  E.  Rorschach,  being  duly  sworn  u])on 
oath,  deposes  and  says : 

I  am  the  attorney  for  the  petitioner  in  this  pro- 
ceeding ;  I  have  prepared  the  foregoing  petition  and 
I  am  familiar  with  the  contents  and  allegations  of 
fact  contained  therein,  and  the  same  are  true,  to  the 
best  of  my  knowledge,  information  and  belief. 

This  petition  is  not  filed  for  the  purpose  of  delay 
and  I  believe  the  petitioner  is  fully  entitled  to  the 
relief  sought. 

(Signed)  HAROLD  E.  RORSCHACH 
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Subscribed  and  sworn  to  before  me  this  18th  day 
of  Jmie,  1941. 
[Seal]  LENA  ALLEN 

Notary  Public 

My  commission  expires  March  30,  1914. 

[Endorsed]  U.S.B.T.A.  Filed  June  19,  1941.  [161] 


[Title  of  Board  and  Cause.] 

To:     Commissioner  of  Internal  Revenue, 
Internal   Eevenue    Building, 
Washington,  D.  C. 

J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue, 
Internal   Revenue   Building, 
Washington,  D.  C. 

You  are  hereby  notified  that  on  the  19th  day 
of  Jmie,  1941,  a  petition  for  review  by  the  L^nited 
States  Circuit  Court  of  Appeals  for  the  Nmth 
Circuit  of  the  decision  of  the  L^nited  States  Board 
of  Tax  Ap23eals  heretofore  rendered  in  the  above- 
entitled  cause,  was  filed  with  the  Clerk  of  the  Board. 
A  copy  of  the  petition  as  filed  is  attached  hereto 
and  served  upon  you. 

Dated  June  19,  1941. 

HAROLD  E.  RORSCHACH, 
1046  Kennedy  Building,  Tulsa,  Oklahoma. 

Counsel  for  Petitioner. 
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Service  of  the  foregoing  notice  of  filing  and  of 
a  copy  of  the  petition  for  review  is  hereby  acknowl- 
edged this  19th  day  of  June,  1941. 
J.  P.  WENCHEL, 
Chief  Counsel,   Bureau   of  Internal   Revenue,   At- 
torney for  Respondent. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  June  19,  1941. 

[162] 


[Title  of  Board  and  Cause.] 

DESIGNATION  OP  CONTENTS  OP  RECORD 
ON  APPEAL 

Comes  now  Maud  Gillespie,  petitioner  and  appel- 
lant herein,  by  her  counsel  Harold  E.  Rorschach 
and  hereby  designates  for  inclusion  in  the  record 
upon  appeal  herein  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  the  com- 
plete record  in  this  cause,  including  all  petitions, 
amendments  thereto,  answers  and  all  other  pleadings 
and  motions,  together  with  all  the  proceedings  had 
herein,  including  the  docket  entries  of  the  Clerk 
of  the  United  States  Board  of  Tax  Appeals  and 
all  of  the  evidence,  including  oral  testimony  and 
exhibits  introduced  herein,  and  depositions  and  ex- 
hibits to  depositions  introduced  herein,  and  here- 
with files  two  copies  of  the  official  court  reporter's 
transcript  of  all  the  evidence,  proceedings  and 
rulings  of  the  Member  of  the  Board  during  the 
trial,  together  with  two  copies  of  all  exhibits  tlierein. 
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as  prepared  and  certified  to  by  the  [163]  said  offi- 
cial court  reporter,  to  be  included  in  said  record, 
and  all  orders,  decisions,  stipulations,  findings  of 
fact,  judgments,  decrees  and  decision  or  decisions 
of  the  United  States  Board  of  Tax  Appeals. 

(Signed)  HAROLD  E.  ROESCHACH, 
1046  Kennedy  Building,  Tulsa,  Oklahoma,  Counsel 
for  Petitioner. 

The  undersigned  hereby  acknowledges  service  of 
a  copy  of  the  foregoing  ^^Designation  of  Contents 
of  Record  on  Appeal",  this  14th  day  of  July,  1941. 

J.  P.  WENCHEL, 
Counsel   for   Respondent,   Commissioner   of   Inter- 
nal Revenue. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  July  14,  1941. 

[164] 


[Title  of  Board  and  Cause.] 

CEUTIPICATE 

I,  B.  D.  Gamble,  clerk  of  the  U.  S.  Board  of  Tax 
Appeals,  do  hereby  certify  that  the  foregoing  pages, 
1  to  164,  inclusive,  contain  and  are  a  true  copy  of 
the  transcript  of  record,  papers,  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by 
the  Praecipe  in  the  appeal  (or  appeals)  as  above 
numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  United  States  Board  of 
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Tax  Appeals,   at   Washington,   in   the   District   of 
Columbia,  this  24th  day  of  July,  1941. 

(Seal)  B.  D.  GAMBLE, 

Clerk,  United  States  Board  of  Tax  Appeals. 

[165] 


[Endorsed]:  No.  9883.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Maud  Gil- 
lespie, Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  the  United 
States  Board  of  Tax  Appeals. 

Filed  August  4,  1941. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9883 

MAUD   GILLESPIE, 

Appellant, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Appellee. 

STATEMENT  OP  POINTS  UPON  WHICH 
APPELLANT  RELIES  ON  APPEAL 

Pursuant  to  Rule  19  of  this  Honorable  Court, 
the  appellant  now  files  a  statement  of  the  points 
upon  which  she  relies  upon  appeal  herein  and  says 
that  she  relies  upon  each  and  every  point  set  out 
below.  Said  points  are  as  follows : 

I. 

The  Board  erred  in  finding  that  the  contract 
of  May  15,  1929  was  not  an  ordinary  contract  of 
sale,  or  contract  for  the  exchange  of  capital  assets, 
payment  to  petitioner  extending  over  a  period  of 
years. 

II. 

The  Board  erred  in  not  holding  that  the  applica- 
tion of  Section  22  (b)  (2)  of  the  Revenue  Act  of 
1934,  to  the  facts  presented  was  imconstitutional 
and  void. 
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III. 
The  Board  erred  in  not  finding  that  the  $10,000 
annual  payment  was  donated  back  to  F.  A.   Gil- 
lespie and  Sons  Company  by  Maud  Gillespie  under 
date  of  November  16,  1933. 

IV. 

The  decision  and  final  order  is  not  sustained  by 
substantial  evidence  and  is  contrary  to  law. 

V. 

Error  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  petitioner. 

VI. 

The  decision  and  final  order  is  contrary  to  the 
evidence. 

VII. 
The  Board  erred  in  its  findings  of  fact  and  in  its 
opinion,  as  promulgated  on  January  22,   1941,  in 
that  the  same  are  contrary  to  law  and  contrary  to 
the  evidence. 

HAROLD  E.  RORSCHACH, 
1046  Kennedy  Bldg.,  Tulsa,  Oklahoma,  Counsel  for 
Appellant. 

Service  of  copy  of  the  foregoing  statement  of 
points  is  hereby  acknowledged  on  behalf  of  the 
appellee  this  18th  day  of  August,  1941. 

J.  P.  WENCHEL, 
Counsel  for  Commissioner  of  Internal  Revenue. 

[Endorsed]:  Filed  Aug.  23,  1941.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

MOTION  BY  APPELLANT,  DESIGNATING 
RECORD   TO   BE   PRINTED 

Comes  now  the  appellant,  Maud  Gillespie,  by 
her  counsel,  Harold  E.  Rorschach  and  designates 
for  printing  the  entire  transcript  of  the  record 
received  from  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals  and  certified  under  his  hand  and 
seal. 

HAROLD  E.  RORSCHACH, 
1046  Kennedy  Building,  Tulsa,  Oklahoma,  Counsel 
for  Appellant. 

Service  of  copy  of  the  foregoing  designation  of 
record  to  be  printed  is  hereby  acknowledged  this 
18th  day  of  August,  1941. 

J.  P.  WENCHEL, 
Counsel  for  Commissioner  of  Internal  Revenue. 

[Endorsed]:  Filed  Aug.  23,  1941.  Paul  P. 
O'Brien,  Clerk. 
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IN  THE  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT. 


No.  9883 


ESTATE  OF   MAUD  GILLESPIE,  DECEASED,  PARMER 

A.  GILLESPIE,  EXECUTOR,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE,  Respondent. 


Upon  Petition  ta  Review  a  Decision  of  the  United  States 
Board  of  Tax  Appeals. 


BRIEF     for     PETITIONER 


Opinion  Below. 

The  finding  of  fact  and  opinion  of  the  United  States 
Board  of  Tax  Appeals  is  reported  in  43  B.  T.  A.  #52  and 
is  set  forth  in  the  printed  record  at  page  142. 

Jurisdiction. 

The  Commissioner  of  Internal  Revenue  made  a  deter- 
mination that  there  was  a  deficiency  in  the  income  tax  of 
the  taxpayer,  Maud  Gillespie,  in  the  amount  of  $1,476.55,  by 
registered  letter  dated  March  2,  1939,  directed  to  the  tax- 
payer, for  the  calendar  year  of  1935  pursuant  to  section  272 
of  the  Revenue  Act  of  1934  (R.  8). 
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Thereafter,  on  May  25,  1939,  the  taxpayer  petitioned 
the  Board  of  Tax  Appeals  for  a  redetermination  of  the  de- 
ficiency (E.  1).  On  March  20,  1940,  the  United  States  Board 
of  Tax  Appeals  entered  its  decision,  from  which  decision 
appeal  Avas  perfected  to  this  court  by  a  petition  for  review 
tiled  June  19,  1941,  pursuant  to  authority  to  review  a  de- 
cision of  the  United  States  Board  of  Tax  Appeals  by  virtue 
of  section  1142  of  the  Internal  Revenue  Code. 

Maud  Gillespie  was  a  resident  of  Beverly  Hills,  Califor- 
nia, and  filed  her  income  tax  return  for  the  calendar  year 
of  1935  with  the  Collector  of  the  Sixth  Collection  District 
of  California,  located  in  the  City  of  Los  Angeles  in  the 
State  of  California  within  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Judicial 
Circuit. 

Statutes  and   Regulations   Involved. 

Revenue  Act  of  1928,  section  44  (b) : 

''Sales  of  Realty  and  Casual  Sales  of  Personalty. 
In  the  case  (1)  of  a  casual  sale  or  other  casual  disposi- 
tion of  personal  property  (other  than  property  of  a 
kind  which  would  properly  be  included  in  the  inventory 
of  the  taxpayer  if  on  hand  at  the  close  of  the  taxable 
year),  for  a  price  exceeding  $1,000,  or  (2)  of  a  sale 
or  other  disposition  of  real  property,  if  in  either  case 
the  initial  payments  do  not  exceed  40  per  centum  of 
the  selling  price,  the  income  may,  under  regulations  pre- 
scribed by  the  Commissioner  with  the  approval  of  the 
Secretary,  be  returned  on  the  basis  and  in  the  manner 
above  prescribed  in  this  section.  As  used  in  this  section 
the  term  *  initial  pa^Tiients'  means  the  payments  re- 
ceived in  cash  or  property  other  than  evidences  of  in- 
debtedness of  the  purchaser  during  the  taxable  period 
in  which  the  sale  or  other  disposition  is  made." 

Revenue  Act  of  1928,  section  111: 

(a)  ''Computation  of  Gain  or  Loss.  Except  as 
hereinafter  provided  in  this  section,  the  gain  from  the 
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sale  or  other  disposition  of  property  sliall  be  the  excess 
of  the  amount  realized  therefrom  over  the  basis  pro- 
vided in  section  113,  and  the  loss  shall  be  the  excess 
of  such  basis  over  the  amount  realized." 

(b)  *  *  * 

(c)  ^'Amount  Realized.  The  amount  realized 
from  the  sale  or  other  disposition  of  property  shall  be 
the  sum  of  any  money  received  plus  the  fair  market 
value  of  the  property  (other  than  money)  received.'^ 

Revenue  Act  of  1928,  section  113  (a) : 

'^Property  Acquired  After  February  28, 1913,  The 
basis  for  determining  the  gain  or  loss  from  the  sale 
or  other  disposition  of  property  acquired  after  Feb- 
ruary 28,  1913,  shall  be  the  cost  of  such  property;  ex- 
cept *  *  *.'* 

Revenue  Act  of  1934,  section  22  (b)  (2) : 

''Annuities  ^  etc.  Amounts  received  ( other  than 
amounts  paid  by  reason  of  the  death  of  the  insured  and 
interest  payments  on  such  amounts  and  other  than 
amounts  received  as  annuities)  under  a  life  insurance 
or  endowment  contract,  but  if  such  amounts  (when  add- 
ed to  amounts  received  before  the  taxable  year  under 
such  contract)  exceed  the  aggregate  premiums  or  con- 
sideration paid  (whether  or  not  paid  during  the  tax- 
able year)  then  the  excess  shall  be  included  in  gross 
income.  Amounts  received  as  an  annuity  under  an  an- 
nuity or  endowment  contract  shall  he  excluded  from 
gross  income  the  excess  of  the  amount  received  in  the 
taxable  year  over  an  amount  equal  to  3  per  centum  of 
the  aggregate  premiums  or  consideration  paid  for  such 
annuity  (whether  or  not  paid  during  such  year),  until 
the  aggregate  amount  excluded  from  gross  income  un- 
der this  title  or  prior  income  tax  laws  in  respect  of  such 
annuity  equals  the  aggregate  premiums  or  considera- 
tion paid  for  such  annuity.  In  the  case  of  a  transfer  for 
a  valuable  consideration,  by  assignment  or  otherwise, 
of  a  life  insurance,  endowment,  or  annuity  contract,  or 
any  interest  therein,  only  the  actual  value  of  such  con- 
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sideration  and  the  amount  of  the  premiums  and  other 
sums  subsequently  paid  by  the  transferee  shall  be  ex- 
empt from  taxation  under  paragraph  (1)  or  this  para- 
graph."   (Italics  added.) 

Kegulations  86,  relating  to  income  tax  under  Revenue 
Act  of  1934,  promulgated  by  the  United  States  Treasury 
Department,  article  22  (b)  (2)-2: 

''Annuities.  Amounts  received  as  an  annuity  un- 
der an  annuity  or  endowment  contract  include  amounts 
received  in  periodical  installments,  whether  annually, 
semi-annually,  quarterly,  monthly,  or  otherwise,  and 
whether  for  a  fixed  period,  such  as  a  term  of  years,  or 
for  an  indefinite  period,  such  as  for  life,  or  for  life  and 
a  guaranteed  fixed  period,  and  which  installments  are 
payable  or  may  be  payable  over  a  period  longer  than 
one  year.  If  an  amiuity  is  payable  in  annual  install- 
ments, there  shall  be  included  in  gross  income  only  such 
portions  of  the  amounts 'received  in  any  taxable  year 
as  is  equal  to  3  per  cent  of  the  aggregate  premiums  or 
consideration  paid  for  such  annuity,  whether  or  not 
paid  during  the  taxable  year,  divided  by  the  number  of 
installments  payable  during  such  year.  As  soon  as  the 
aggregate  of  the  amounts  received  and  excluded  from 
gross  income  equals  the  aggregate  premiums  or  consid- 
eration paid  for  such  annuity,  the  entire  amount  re- 
ceived thereafter  in  each  taxable  year  must  be  included 
in  gross  income.  The  provisions  of  this  article  may  be 
illustrated  by  the  following  examples : 
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Revenue  Act  of  1934,  section  44  (b)  : 

''Sales  of  Realty  and  Casual  Sales  of  Personalty. 
In  the  case  (1)  of  a  casual  sale  or  other  casual  disposi- 
tion of  personal  property  (other  than  property  of  a 
kind  which  would  properly  be  included  in  the  inventory 
of  the  taxpayer  if  on  hand  at  the  close  of  the  taxable 
year),  for  a  price  exceeding  $1,000,  or  (J2)  of  a  sale  or 
other  disposition  of  real  property,  if  in  either  case  the 
initial  payments  do  not  exceed  30  per  centum  of  the  sell- 
ing price  (or,  in  case  the  sale  or  other  disposition  was 


—  5  — 

in  a  taxable  year  beginning  prior  to  January  1,  1934, 
the  percentage  of  the  selling  price  prescribed  in  the  law 
applicable  to  such  year),  the  income  may,  under  regula- 
tions prescribed  by  the  Commissionei*  with  the  approval 
of  the  Secretary,  be  returned  on  the  basis  and  in  the 
manner  above  prescribed  in  this  section.  As  used  in 
this  section  the  term  *  initial  payments'  means  the  pay- 
ments received  in  cash  or  property  other  than  evidences 
of  indebtedness  of  the  purchaser  during  the  taxable  pe- 
riod in  which  the  sale  or  other  disposition  is  made/' 

Regulation  86  relating  to  income  tax  under  the  Revenue 
Act  of  1934,  promulgated  by  the  United  States  Treasury 
Department,  article  44-4,  in  part : 

^*  *  *  *  If  the  obligations  received  by  the  vendor 
have  no  fair  market  value,  the  payments  in  cash  or 
other  property  having  a  fair  market  value  shall  be  ap- 
plied against  and  reduce  the  basis  of  the  property  sold, 
and  if  in  excess  of  such  basis,  shall  be  taxable  to  the 
extent  of  the  excess.  Gain  or  loss  is  realized  when  the 
obligations  are  disposed  of  or  satisfied,  the  amount  be- 
ing the  difference  between  the  reduced  basis  as  provid- 
ed above  and  the  amount  realized  therefor.  Only  in 
rare  and  extraordinary  cases  does  property  have  no  fair 
market  value.'' 

Revenue  Act  of  1934,  section  111 : 

*  *  (a)  Computation  of  Gain  or  Loss,  The  gain  from 
the  sale  or  other  disposition  of  property  shall  be  the 
excess  of  the  amount  realized  therefrom  over  the  ad- 
justed basis  provided  in  section  113  (b)  for  determin- 
ing gain,  and  the  loss  shall  be  the  excess  of  the  adjusted 
basis  provided  in  such  section  for  determining  loss  over 
the  amount  realized. 

**  (b)  Amount  Realized.  The  amount  realized  from 
the  sale  or  other  disposition  of  property  shall  be  the 
sum  of  any  money  received  plus  the  fair  market  value 
of  the  property  (other  than  money)  received." 
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Eevenue  Act  of  1934,  section  113  (a) : 

''Basis  (Unadjusted)  of  Property.  The  basis  of 
property  shall  be  the  cost  of  such  property,  except 
that  *  *  *.'^ 

Statement  of  the  Issues. 

On  April  24, 1920,  F.  A.  Grillespie  and  Sons  Company,  a 
corporation,  was  organized,  under  the  laws  of  the  State  of 
Oklahoma,  with  a  capital  stock  of  $1,000,000.00  divided  into 
10,000  shares  of  $100.00  each.  The  stock  of  this  corporation 
was  held.  5  shares  each,  in  the  name  of  Maud  Gillespie,  F.  A. 
Gillespie,  and  the  three  sons  of  Maud  Gillespie  and  F.  A. 
Gillespie :  B.  A.  Gillespie,  L.  A.  Gillespie,  and  P.  A.  Gillespie ; 
the  remaining  9,975  shares  were  held  in  trust  by  F.  A.  Gil- 
lespie under  a  trust  agreement  dated  the  9th  day  of  Febru- 
ary, 1921  (R.  11-17).  By  the  terms  of  this  trust  agreement, 
1,995  shares  were  held  in  trust  for  the  life  of  each  of  the 
members  of  the  Gillespie  family. 

On  May  15,  1929,  F.  A.  Gillespie  and  Maud  Gillespie 
entered  into  a  separation  agreement  and  property  settle- 
ment (R.  17-26). 

On  May  15,  1929,  F.  A.  Gillespie  and  Maud  Gillespie 
entered  into  an  agreement  with  F.  A.  Gillespie  and  Sons 
Company  (R.  27-30).  By  the  terms  of  this  agreement,  F.  A. 
Gillespie  and  Maud  Gillespie  agreed  to  convey  to  the  corpo- 
ration all  of  the  real  and  personal  property  owned  by  each, 
with  the  exception  of  some  personal  real  estate  and  $100- 
000.00  in  cash  reserved  by  each ;  and  in  part  consideration 
for  the  conveyance  of  this  property,  the  corporation  agreed 
to  pay  F.  A.  Gillespie  the  sum  of  $15,000.00  per  year,  and 
to  Maud  Gillespie  the  same  amount;  and,  in  addition,  the 
corporation  agreed  that  Maud  Gillespie  should  receive  divi- 
dends in  tlie  amount  of  at  least  $10,000.00  per  year,  and  if 
funds  were  not  available  to  be  declared  as  dividends,  the 
corporation  agreed  to  pay  Maud  Gillespie  from  any  source 
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the  additional  sum  of  $10,000.00.  It  was  further  agreed  that 
F.  A.  Gillespie  should  not  sell  or  transfer  any  of  the  corpo- 
ration stock  of  which  he  was  trustee  without  the  written  con- 
sent of  a  majority  of  the  board  of  directors  ol*  the  coryjora- 
tion. 

Thereafter,  the  terms  of  the  agreement  were  carried 
out;  and  between  the  years  1929  and  1932,  conveyances  were 
executed  and  delivered  carrying  out  the  terms  of  the  agree- 
ment (R.  145). 

Under  the  terms  of  the  agreement,  F.  A.  Gillespie  and 
Maud  Gillespie  conveyed  to  the  company  the  following  prop- 
erty of  the  values  indicated  which  they  owned  jointly : 

U.  S.  First  Liberty  Loan  bonds  and  Port 
of  New  Orleans,  Louisiana,  state 

bonds $1,172,000.00 

Empress  Building,  Tulsa,  Oklahoma  ....       150,000.00 
Sundry  lands   and  lots  located  in  Okla- 
homa    22,512.00 

Cash  and  accounts  receivable 94,365.22 

Sundry  stocks 25,363.00 

Total $1,464,240.22 

The  costs  of  the  above  properties  to  F.  A.  Gillespie  and 
the  petitioner  equalled  or  exceeded  the  above  fair  market 
values.  Maud  Gillespie  was  the  owner  of  one-half  of  the 
above  properties  delivered  to  the  company  under  the  con- 
tract of  May  15,  1929,  and  one-half  of  the  cost  of  same  was 
hers. 

However,  no  payments  were  made  to  Maud  Gillespie 
until  the  year  1932,  at  which  time  an  adjustment  was  made 
for  the  amounts  due  under  the  agreement  from  May  15, 
1929,  to  the  end  of  the  year  1932  (R.  148).  Up  to  December 
31,  1935,  Maud  Gillespie  had  received  the  sum  ot*  $94,894.01 
under  the  terms  of  the  contract  of  May  15,  1929  (R.  148). 
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Thereafter,  on  November  16,  1933,  Maud  Gillespie 
agreed  to  a  suspension  of  the  guaranteed  dividend  payment 
of  $10,000.00  per  year  (Exhibit  1,  R.  118)  (R.  148). 

During  the  calendar  year  1935,  Maud  Gillespie  received 
from  F.  A.  Gillespie  and  Sons  Company  the  sum  of  $17,- 
666.25,  which  she  did  not  report  on  her  tax  return  for  that 
year  as  being  taxable  income.  Thereafter,  the  Commissioner 
of  Internal  Revenue  on  March  2,  1939,  sent  a  registered  let- 
ter directed  to  Maud  Gillespie  in  which  it  was  proposed  to 
assert  a  deficiency  of  income  tax  for  the  year  1935  in  the 
amount  of  $1,476.55.  The  determination  of  this  deficiency, 
as  claimed  by  the  Commissioner  was  by  reason  of  his  con- 
sidering the  sum  of  $17,666.25  as  an  annuity  payment,  the 
whole  of  which  he  claimed  to  be  taxable,  under  provisions 
of  22  (b)  (2)  of  the  Revenue  Act  of  1934  (R.  9). 

Thereafter  Maud  Gillespie  filed  her  petition  with  the 
United  States  Board  of  Tax  Appeals  appealing  from  such 
determination  by  the  Commissioner  of  Internal  Revenue. 

Thereafter,  the  case  came  on  for  a  hearing  on  its  mer- 
its before  Member  Hill  on  May  16,  1940,  at  which  time  the 
depositions  of  Charles  Green  and  Maud  Gillespie  were  re- 
ceived and  oral  testimony  and  documentary  testimony  sub- 
mitted on  behalf  of  the  taxpayer. 

The  issues  as  made  up  by  the  petition  as  amended  and 
the  answers  filed  in  reply  thereto  by  the  Commissioner  of 
Internal  Revenue  and  the  testimony,  exhibits  and  stipula- 
tion left  for  decision  with  the  United  States  Board  of  Tax 
Appeals,  substantially,  these  four  questions : 

(1)  Was  the  pajTuent  made  to  Maud  Gillespie  in  calendar 
year  under  the  contract  of  May  15,  1929,  by  which  F.  A. 
Gillespie  and  Sons  Company  acquired  property  in  ex- 
cess of  a  value  of  $1,000,000.00  from  F.  A.  Gillespie  and 
Maud  Gillespie,  and  which  had  a  cost  to  them  of  more 
than  $1,000,000.00,  in  the  nature  of  a  deferred  payment 
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on  the  sale  of  the  foregoing  from  which  no  profit  could 
arise  until  the  cost  had  been  recovered ! 

(2)  Was  section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  un^ 
constitutional  and  void  in  its  application  by  the  Com- 
missioner of  Internal  Revenue  to  the  facts  herein? 

(3)  In  any  event,  no  more  than  $15,000.00  was  received  by 
Maud  Gillespie  during  the  year  1935  from  F.  A.  Gilles- 
pie and  Sons  Company  under  the  contract  of  May  15, 
1929,  and  w^hich  could  be  subject  to  any  income  tax  stat- 
ute ;  the  remaining  amount  of  $2,666.25  being  a  loan  to 
taxpayer  from  F.  A.  Gillespie  and  Sons  Company. 

(4)  In  the  alternative,  if  any  part  of  the  sum  of  $15,000.00 
received  by  Maud  Gillespie  from  F.  A.  Gillespie  and 
Sons  Company  during  the  year  1935  was  taxable,  then 
only  such  portion  of  the  $15,000.00  is  taxable  as  rep- 
resents 3  per  cent  of  what  an  annuity  would  have 
cost  at  May  15,  1929,  as  would  have  produced  the  sum 
of  $15,000.00  per  annum  during  the  lifetime  of  Maud 
Gillespie. 

From  the  foregoing  issues  as  framed,  the  Board  of 
Tax  Appeals,  by  Member  Hill,  determined  that  the  corpora- 
tion had  agreed  to  pay  petitioner  two  annuities,  one  for 
$15,000.00  and  one  for  $10,000.00  (R.  142),  annually  and  that 
the  cost  of  acquiring  these  annuities  on  May  25,  1929,  would 
have  been  $327,562.50  (R.  150),  and  the  balance  of  the  value 
of  the  property  delivered  was  a  contribution  to  the  com- 
pany ;  and  that,  hence,  taxpayer  was  taxable,  in  accordance 
Avith  section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  on  the 
amount  of  3  per  cent  of  $327,562.50,  or  the  sum  of  $9,826.88. 
(R.  158) 

The  member  of  the  Board  holding  against  taxpayer's 
contention  that  the  contract  of  May  15,  1929,  constituted  a 
sale  of  property  transferred  with  payment  to  be  made  in 
annual  installments  (R.  150-152) ;  and  holding  that  section 
22  (b)  (2)  of  the  Revenue  Act  of  1934  was  constitutional  in 
so  far  as  it  was  sought  to  be  applied  in  the  instant  case  by 
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the  Commissioner  (R.  153) ;  and  holding  further  that  the 
$2,666.25  "was  a  part  of  the  annuity  payments  received  un- 
der terms  of  the  contract  of  May  15,  1929  (R.  156). 

Thereafter,  motion  for  reconsideration  was  filed  (R. 
158)  and  denied.  Decision  was  entered  on  March  20,  1941 
(R.  160),  and,  thereafter,  petition  for  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Xinth  Circuit  was 
filed;  and,  thereafter,  statement  of  points  upon  which  the 
appellant  relies  for  appeal  was  filed  with  this  court. 

Issues  on  Appeal. 

Taxpayer  contends  that  tne  Board  erred  in  the  follow- 
ing respects : 

I. 

In  finding  that  the  contract  of  May  15,  1929,  between 
Maud  Gillespie  and  F.  A.  Gillespie  and  F.  A.  Gillespie  and 
Sons  Company  was  not  an  ordinary  contract  of  sale  or  con- 
tract for  the  exchange  of  capital  assets  the  payment  for 
which  was  on  the  deferred  payment  basis  to  petitioner  ex- 
tending over  a  period  of  years. 

II. 

In  not  holding  that  the  application  of  section  22  (b)  (2) 
of  the  Revenue  Act  of  1934,  as  applied  by  the  Commissioner 
of  Internal  Revenue,  to  the  facts  presented  was  unconstitu- 
tional and  void. 

in. 

In  not  finding  that  of  the  sum  of  $17,666.25  received  by 
Maud  Gillespie  during  the  year  1935  from  F.  A.  Gillespie 
and  Sons  that  $15,000.00  represented  payment  to  her  under 
the  contract  of  May  15,  1929,  and  $2,666.25  represented  a 
loan  made  to  her  by  the  company. 

IV. 

In  the  alternative,  if  any  part  of  the  $15,000.00  payment 
is  taxable  to  Maud  Gillespie,  then  the  amount  which  was 
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taxable  could  not  exceed  3  per  cent  of  the  cost  of  acquiring 
an  annuity  upon  the  life  of  the  taxpayer  on  May  15,  1929, 
which  sum  amounted  to  $196,537.50,  three  per  cent  of  which 
would  amount  to  $5,896.13 ;  and  in  not  finding  that  the  $10,- 
000.00  annual  payment  was  donated  back  to  F.  A.  Gillespie 
and  Sons  Company  by  Maud  Gillespie  under  date  of  No- 
vember 16,  1933. 

Summary  on  the  Argument. 

An  agreement,  whereby  an  Oklahoma  corporation,  or- 
ganized for  the  purpose  of  engaging  in  the  oil  business, 
promised  and  agreed  to  make  future  payment  to  the  tax- 
payer during  her  life,  was  made  in  consideration  of  the 
transfer  by  her  to  such  corporation  of  certain  stocks  and 
bonds  and  other  property,  which  contract  had  no  fair  market 
value  when  received  by  the  petitioner.  And,  if  the  cash 
payments  received  during  the  year  in  which  the  agreement 
was  made  did  not  exceed  the  cost  basis  of  the  stock,  neither 
did  the  amounts  received  for  the  other  years  up  to  and 
including  the  year  in  question  exceed  the  cost  basis  of  the 
stock ;  then  the  taxpayer  realized  no  taxable  gain  from  the 
amount  received  in  the  year  1935. 

Of  the  entire  value  of  the  property  transferred  by  the 
petitioner  not  less  than  one-half  the  sum  of  $1,464,240.22,  or 
$732,120.11,  constituted  a  consideration  paid  for  the  sums 
received  and  to  be  received  by  her.  The  aggregate  amount 
received  by  the  petitioner  up  to  December  31,  1934,  was 
$79,894.01;  hence,  none  of  the  payments  received  in  1935 
could  be  taxable,  as  the  taxpayer  has  recovered,  by  way  of 
cash  payments,  scarcely  more  than  10  per  cent  of  her  cost 
in  the  property  transferred. 

The  application  of  section  22  (b)  (2)  of  the  Revenue 
Act  of  1934,  as  applied  to  the  facts  presented,  was  uncon- 
stitutional and  void.  The  United  States  Board  of  Tax  Ap- 
peals found  that  the  taxpayer  delivered  securities  having  a 
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fair  market  value  and  a  cost  of  not  less  than  $732,120.11  to 
the  corporation,  as  consideration  under  the  contract  of  May 
15,  1929.  In  the  enactment  of  section  22  (b)  (2)  of  the  Eev- 
enue  Act  of  1934,  it  obviously  was  the  intent  of  Congress  to 
attempt  the  levy  of  a  tax  upon  annuities  based  upon  3  per 
cent  of  the  cost  on  the  supposition  that  an  annuitant,  re- 
ceives at  least  that  rate  of  interest  return  on  the  amount 
paid  by  the  annuity. 

The  Board  held  that  the  taxpayer  should  be  taxed  on 
the  amount  of  $9,826.88  per  year,  that  being  3  per  cent  of 
what  an  annuity  would  have  cost  which  would  have  pro- 
duced $25,000.00  per  year  to  the  taxpayer.  The  taxpayer  has 
actually  been  receiving  $15,000.00  per  year,  of  w^hich  sum 
$5,173.12  would  be  a  return  of  capital  upon  the  basis  as 
determined  by  the  Board  of  Tax  Appeals. 

Assuming,  but  not  admitting,  that  the  payments  re- 
ceived might  be  classed  as  annuity  payments,  if  Your  Hon- 
ors approve  the  decision  of  the  Board,  it  would  require  the 
taxpayer  141%  years  to  recover  her  costs  of  the  property 
delivered  to  the  corporation,  under  the  terms  of  the  con- 
tract, in  return  for  the  payments  which  she  is  receiving. 
The  taxpayer,  who  was  63  years  old  in  1935,  would  need  to 
live  to  the  ripe  old  age  of  198%  years  to  recover  her  capital. 
Such  an  anomalous  situation  clearly  demonstrates  that 
either  section  22  (b)  (2)  of  the  Revenue  Act  of  1934  is  un- 
constitutional as  applied  in  this  case  or  that  section  22  (b) 
(2)  is  not  applicable  in  this  case. 

The  Board  erred  in  not  finding  that  the  $10,000.00  an- 
nual payment  was  donated  back  to  F.  A.  Gillespie  and 
Sons  Company  by  Maud  Gillespie  under  the  supplemental 
agreement  of  November  16,  1933.  In  the  alternative,  if  it 
is  found  that  any  part  of  the  $15,000.00  payment  made  by 
the  company  in  1935  under  the  contract  of  May  15,  1929,  is 
taxable  to  Maud  Gillespie ;  then  the  amount  which  was  tax- 
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able  could  not  exceed  3  per  cent  of  the  cost  of  acquiring  an 
annuity  which  would  have  produced  that  amount  on  May 
15,  1929.  The  cost  of  acquiring  such  an  annuity  would  not 
exceed  the  sum  of  $196,537.50,  three  per  cent  of  which  would 
amount  to  $5,896.13. 

The  Board  in  its  opinion  concedes  the  donative  intent 
of  the  petitioner  in  donating  to  the  corporation  and  to  her 
children  and  grandchildren  the  remainder  of  the  value  of 
the  property  over  the  cost  of  an  annuity  as  a  gift  or  con- 
tribution for  the  benefit  of  those  children  and  grandchildren. 
Would  it  not  be  as  reasonable  to  perceive  the  donative  in- 
tent of  the  petitioner  on  November  16,  1933,  as  on  May  15, 
1929  f  If  the  taxpayer  was  donating  property  in  excess 
of  the  cost  of  a  $25,000.00  annuity  on  May  15,  1929,  could 
she  not  just  as  reasonably  donate  the  additional  value  in 
1933  when  she  entered  into  a  new  agreement  relieving  the 
company  of  the  $10,000.00  dividend  guarantee? 

The  Board  erred  in  not  finding  that  of  the  sum  of 
$17,666.25,  received  by  Maud  Gillespie  during  the  year  1935 
from  F.  A.  Gillespie  and  Sons  Company,  that  $2,666.25  rep- 
resented a  loan  made  to  her  by  the  company.  The  Board 
found  as  a  fact  that  the  $2,666.25  represented  a  payment 
to  her  under  the  contract  of  May  15,  1929,  and  did  not  rep- 
resent a  loan  made  to  her  by  the  company,  F.  A.  Gillespie 
and  Sons  Company,  as  contended  by  the  taxpayer. 

The  member  in  writing  the  opinion  admitted  that  the 
taxpayer  overcame  the  presumption,  that  the  determination 
by  the  Commissioner  was  correct,  by  holding  that  the  sum 
of  $17,666.25  was  not  entirely  the  proceeds  of  an  annuity. 
The  Commissioner  made  no  determination  with  respect  to 
the  $2,666.25  except  that  it  constituted  an  annuity  payment. 
There  is  no  evidence  in  the  record,  nor  finding  by  the  Com- 
missioner, to  support  any  other  finding  of  fact  than  that 
the  sum  of  $2,666.25  represented  a  loan  made  to  the  tax- 
payer by  the  company,  F.  A.  Gillespie  and  Sons  Company. 
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ARGUMENT. 

I. 
Of  the  sum  of  $17,666.25,  $15,000.00  was  paid  pursuant 
to  the  contract  of  May  15,  1929,  and  constituted  a  part  of 
the  payment  price  for  the  purchase  of  assets. 

The  attention  of  your  honors  is  directed  to  the  agree- 
ment of  May  15,  1929,  between  the  taxpayer,  Mr.  Gillespie 
and  F.  A.  Gillespie  and  Sons  Company  (R.  27).  There  were 
two  considerations  for  the  transfer  of  the  property ;  one  of 
which  was  the  payment  of  $15,000.00  per  year  each  to  Mr. 
and  Mrs.  Gillespie,  with  an  additional  $10,000.00  per  year 
dividend  guarantee,  which  later  was  taken  out  from  under 
the  terms  of  the  contract  by  the  letter  of  November  11, 1933, 
and  paragraph  2  of  the  contract,  which  reads  as  follows : 

*^The  husband  agrees  with  the  wife  and  mth  the 
corporation  that  the  said  F.  A.  Gillespie  will  not  sell  or 
transfer  any  of  the  corporate  stock  of  the  corporation 
now  standing  of  record  in  the  records  of  the  corpora- 
tion in  accordance  with  the  terms  of  the  declaration  of 
trust  dated  February  9,  1921,  hereinabove  referred  to, 
without  the  written  consent  so  to  do  of  a  majority  of  the 
Board  of  Directors  of  the  corporation."  (Italics  ours.) 

Under  the  terms  of  the  declaration  of  trust  of  Febru- 
ary 9,  1921  (R.  11),  F.  A.  Gillespie  had  the  authority  to  sell 
or  otherwise  dispose  of  the  stock  of  F.  A.  Gillespie  and  Sons 
Company  as  he  saw  fit.  Under  the  trust  agreement  of  Feb- 
ruary 9, 1921,  Mr.  Gillespie  was  holding  9,975  shares  in  trust 
out  of  the  10,000  shares  authorized.  The  restriction  placed 
on  the  sale  of  this  stock  under  the  terms  of  the  trust  agree- 
ment was  undoubtedly  a  very  valuable  right  and  the  surren- 
der of  it  undoubtedly  was  worth  a  great  deal  to  Mrs.  Gil- 
lespie and  to  the  corporation. 

The  intent  of  the  parties  is  always  to  be  considered 
when  any  question  arises  with  respect  to  the  construction 
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of  a  contract.  It  was  the  intent  of  Mrs.  Gillespie  to  turn 
her  property  over  to  the  corporation  in  consideration  of 
the  payment  to  her  of  $15,000.00  per  year  and  any  residue  in 
excess  of  the  amount  which  she  received  was  turned  in  to 
the  company  for  the  benefit  of  her  children  and  grandchil- 
dren (R.  71-73).  Mrs.  Gillespie,  upon  being  questioned  con- 
cerning the  trust  agreement  and  the  property  turned  over 
to  the  corporation,  made  this  statement: 

**0h,  yes,  surely,  I  turned  this  over  so  that  my  sons 
and  my  grandchildren  would  benefit  by  it."   (R.  71), 

and  at  R.  72  (in  her  deposition)  she  again  answered: 

**  Well,  I  figured  that  was  turned  in  to  the  company 
for  the  benefit  of  my  children  and  my  grandchildren." 

She  testified  that  she  did  not  intend  purchasing  or  ac- 
quiring an  annuity  on  her  life.  At  R.  73,  she  said : 

^  ^  Well,  I  made — I  gave  my  property  to  the  company 
to  safeguard  my  children  and  my  grandchildren." 

After  the  payments  to  her  were  made  during  her  life- 
time, it  was  her  intention  to  consider  the  remainder  over 
as  a  gift  or  contribution  to  the  corporation  for  her  children 
and  grandchildren.  Upon  being  asked  this  question: 

^^And  do  you  consider  the  remainder  of  the  value 
of  this  property  as  a  gift  or  contribution  to  your  chil- 
dren!", 

she  answered, 

**It  was  just  a  gift  to  my  children  and  my  grand- 
children." (R.  73-74) 

A.  N.  Murphy,  an  officer  of  the  First  National  Bank 
and  Trust  Company  of  Oklahoma  City  for  more  than  ten 
years,  testified  that  he  had  examined  the  contract  and  that 
his  bank  had  handled  similar  contracts  covering  the  sale  of 
personal  property  and  oil  and  gas  property  in  the  State  of 
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Oklahoma,  and  that  such  contracts  were  not  unusual.  At  R. 
106,  Mr.  Murphy  testified: 

''By  Mr.  Rorschach: 

Q.  Have  you  had  experience  with  any  other  agree- 
ments similar  to  the  agreement  dated  May  15,  1929,  and 
marked  Exhibit  D,  and  attached  to  the  petitioner's  pe- 
tition! 

Mr.  Anderson :  That  is  objected  to  as  immaterial. 
The  proper  foundation  has  not  been  laid. 

The  Member:    Objection  overruled. 

A.   I  have. 

By  Mr.  Rorschach : 

Q.  Whsit  experience  have  you  had  with  other  agree- 
ments of  a  similar  character,  covering  the  sale  of  per- 
sonal property  and  oil  properties  in  the  State  of  Okla- 
homa ? 

Mr.  Anderson :   Objected  to  as  immaterial. 

The  Member:    Objection  overruled. 

A.  They  have  been  up  in  our  discount  department 
through  matters  of  applications  for  loans.  We  have 
handled  quite  a  few  in  our  trust  department,  sometimes 
involved  in  a  trust  and  sometimes  in  an  escrow. 

Those  are  the  direct  experiences  I  have  had  with 
such  matters.'^ 

Mr.  Murphy  also  testified  that  such  a  contract  had  no 
fair  market  value  and  that  it  was  highly  speculative,  because 
the  payments  of  money  provided  would  cease  upon  the  death 
of  one  of  the  parties  (R.  103,  106) : 

''Q.  I  hand  you  an  agreement  dated  the  15th  of 
May,  1929,  which  is  Exhibit  D  attached  to  the  petition- 
er's petition,  and  ask  you  to  examine  same  and  state  if 
similar  agreements  have  been  tendered  to  you,  on  be- 
half of  your  bank,  evidencing  the  right  of  the  grantor 
to  receive  income  similar  to  this  agreement? 

A.    They  have. 

Q.    I  ask  you  again  to  refer  to  the  agreement  which 
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is  attached  to  the  petitioner's  petition,  and  marked  Ex- 
hibit D,  dated  May  15,  1929,  and  ask  you  if  you  have  an 
opinion  as  to  whether  or  not  your  bank  would  make  a 
loan  to  either  P.  A.  Gillespie  or  Maud  Gillespie,  taking 
as  collateral  for  the  loan  an  assignment  of  the  payments 
to  be  made  to  either  F.  A.  Gillespie  or  Maud  Gillespie? 

Mr.  Anderson :   I  object. 

The  Member:  I  think  you  are  restricting  it  too 
much  there.  One  bank  might  be  willing  to,  and  another 
bank  might  not  be  willing  to. 

Mr.  Anderson:  I  will  object  on  the  other  ground 
that  it  is  immaterial. 

The  Member:  I  do  not  know  whether  it  is  or  not. 
I  will  overrule  the  objection  on  that  ground. 

By  Mr.  Rorschach: 

Q.  Will  you  state  whether  you  have  an  opinion  as 
to  whether  your  bank  or  any  other  commercial  bank 
would  or  would  not  make  a  loan 

Mr.  Anderson  (interrupting)  :  I  object  to  that, 
your  honor,  as  to  his  stating  his  opinion  of  w^hat  an- 
other bank  would  do. 

The  Member:  What  I  had  in  mind  was  whether, 
as  a  banker,  his  experience,  if  any,  gives  him  an  opin- 
ion in  the  nature  of  an  expert  opinion  as  to  whether  such 
commercial  paper  would  be  deemed  by  the  bank  as 
collateral. 

Mr.  Anderson:  I  object,  your  honor.  He  has  not 
been  qualified  to  give  an  expert  opinion. 

Mr.  Rorschach:  He  stated  he  was  assistant  trust 
officer  of  the  First  National  Bank  and  Trust  Company 
and  has  taken  up  matters  similar  to  this  contract  with 
the  discount  committee  of  his  bank,  and  identified  the 
contract,  and  stated  he  examined  a  contract  similar  to 
this  contract. 

Of  course,  I  will  admit,  your  honor,  some  bankers 
may  not  be  qualified,  but  I  believe,  your  honor,  most 
bankers  generally  are  conceded  to  be. 

The  Member :  That  seems  to  be  the  point,  whether 
his  own  bank  would  recognize  it  as  a  basis  for  loans. 
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By  Mr.  Rorschach : 

Q.  Let  me  ask  you,  Mr.  Murphy :  How  long  have 
you  been  with  the  First  National  Bank  &  Trust  Com- 
pany of  Oklahoma  City? 

A.    More  than  10  years. 

Q.  In  the  last  10  years  have  you  discussed  con- 
tracts of  this  nature  with  national  bank  examiners,  and 
examiners  for  the  Federal  Deposit  Insurance  Corpo- 
ration? 

A.    I  have. 

Q.  Have  you  an  opinion,  then,  as  to  whether  or  not 
a  so-called  commercial  loan  could  be  based  upon  such  a 
contract  as  this  ?  That  is,  could  such  a  contract  be  con- 
sidered by  a  commercial  bank  as  collateral  security 
for  a  loan? 

A.   I  have  such  an  opinion. 

Q.   Will  you  state  what  that  opinion  is  ? 

A.  It  would  have  no  value  for  a  commercial  loan, 
not  only  in  the  bank  I  am  associated  with  but  other 
banks  in  this  section  of  the  country. 

Q.   Will  you  state  the  reason  for  that  opinion? 

A.  It  has  no  set  value.  It  is  speculative,  because 
the  payments  of  money  provided  there  cease  upon  the 
death  of  the  party. 

Mr.  Anderson :  Just  a  minute.  I  would  like  the  rec- 
ord to  show,  your  honor,  I  am  objecting  to  all  this  line 
of  testimony  as  being  immaterial. 

The  Member:  Objection  overruled.  Exception  al- 
lowed. 

The  Witness :  I  might  say,  further,  I  am  satisfied 
that  if  they  did  make  such  a  loan  the  national  bank  ex- 
aminers would  require  them  to  charge  it  off. 

Mr.  Anderson:  I  move  that  that  be  stricken  as 
hearsay. 

The  Member :  I  think  it  is  within  the  scope  of  his 
qualifications.  I  will  overrule  the  objection.  He  is  stat- 
ing his  own  opinion.   He  is  not  giving  it  as  hearsay.*' 
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By  the  terms  of  the  agreement  of  May  15,  1929,  all  of 
the  property  of  Mr.  and  Mrs.  Gillespie  was  transferred  to 
the  corporation,  and  the  corporation  agreed  to  pay  for  the 
property  by  the  payment  of  certain  specified  sums  annu- 
ally to  Mr.  and  Mrs.  Gillespie.  The  transaction  was  con- 
cluded under  the  provisions  of  the  Revenue  Act  of  1928, 
sections  44  (b).  111  (a)  (c)  and  113  (a),  governing  the 
transaction. 

The  contract  of  May  15,  1929,  had  no  fair  market  value ; 
hence,  the  sale  of  the  bonds  and  other  property  was  upon 
the  deferred  payment  basis,  and  the  amount  received  by  the 
taxpayer  in  the  year  1935  was  covered  by  the  applicable 
provision  of  the  Revenue  Act  of  1934.  Section  44  (b)  of  the 
act  and  the  regulations  promulgated  thereunder  provide 
that  the  payments  received  in  cash  should  be  applied  against, 
and  reduce,  the  basis  of  the  property  sold  and  that  no  gain 
should  be  realized  until  the  cost  basis  of  the  property  had 
been  returned  to  the  taxpayer. 

The  contention  by  the  Commissioner  of  Internal  Reve- 
nue that  the  amount  received  was  an  annuity  payment  and, 
hence,  taxable  under  the  provision  of  section  22  (b)  (2)  of 
the  Revenue  Act  of  1934;  and  the  approval  of  that  finding 
in  part  by  the  Board  is  without  support  either  in  fact  or  law. 

F.  A.  Gillespie  and  Sons  Company,  an  Oklahoma 
corporation,  had  no  authority  to  issue  annuities  or  annuity 
insurance  on  May  15,  1929,  or  any  other  time. 

The  laws  prevailing  in  the  State  of  Oklahoma  on  May 
15,  1929,  and  up  to  the  present  time,  with  respect  to  com- 
panies authorized  to  write  insurance,  etc.,  provide  as  fol- 
lows: 

36  Okl.  St.  Ann.  6 : 

**Ten  or  more  persons  may  form  a  corporation  for 
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the  purpose  of  making  any  of  the  following  kinds  of 
insurance,  to-wit : 

^^  *  *  *  ^.  Upon  the  lives  or  health  of  persons,  and 
every  insurance  appertaining  thereto,  and  to  grant, 
purchase  or  dispose  of  annuities." 

36  Okl.  St.  Ann.  8,  provides  as  follows : 

**No  companies  shall  be  formed  in  this  State  or 
foreign  company  admitted  to  this  State  for  the  purpose 
of  engaging  in  any  kind  of  insurance  other  than  that 
specified  in  its  certificate  of  incorporation,  original  or 
amended,  nor  any  kind  of  business  except  that  allowed 
domestic  corporations  under  this  article  and  in  no  in- 
stance other  than  that  specified  in  some  one  of  the  sub- 
divisions of  section  3404,  or  more  kinds  of  insurance 
than  are  specified  in  a  single  subdivision,  except  that  a 
company  may  be  formed :  (1)  for  the  purpose  specified 
in  subdivisions  first,  second  and  twelfth;  (J2)  for  the 
purposes  specified  in  subdivisions  third  and  fourth;  or 
(3)  for  any  or  all  of  the  purposes  specified  in  sub- 
divisions fourth  to  thirteenth,  inclusive;  contracts  for 
each  of  the  kinds  of  insurance  specified  in  the  subdivi- 
sions of  section  3404,  shall  be  in  separate  and  distinct 
policies,  except  that  the  same  policy  may  embrace  risks 
specified  in  subdivisions  third  and  fourth.'* 

36  Okl.  St.  Ann.  3,  provides  as  follows : 

''From  and  after  the  passage  and  approval  of  this 
act,  all  contracts  of  insurance  made  and  entered  into  by 
insurance  companies,  corporations,  associations,  joint 
stock  companies  or  other  persons  not  having  first  com- 
plied with  the  laws  of  the  State  of  Oklahoma,  by  not 
having  obtained  a  permit  to  transact  insurance  busi- 
ness within  the  State  of  Oklahoma  from  the  Insurance 
Commissioner  or  the  State  Insurance  Board  of  said 
State,  shall  be  null  and  void,  and  no  property  owner  or 
his  agent  in  the  State  of  Oklahoma,  shall  be  liable  to 
such  insurance  company,  association  or  other  person  for 
the  pa\Tnent  of  any  premium  upon  such  contract  or  in- 
surance and  no  action  therefor  may  be  maintained  in 
anv  of  the  courts  of  this  State.'* 
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If  Your  Honors  hold  with  the  Commissioner  of  Internal 
Revenue  that  the  amount  received  by  this  taxpayer  from 
F.  A.  Gillespie  and  Sons  Company  under  the  contract  of 
May  15,  1929,  is  received  pursuant  to  a  contract  of  annuity 
insurance,  then  the  contract  is  void. 

It  is  submitted  that  Your  Honors  must  indulge  in  the 
presumption  that  P.  A.  Gillespie  and  Sons  Company  would 
not  violate  the  laws  of  the  State  of  Oklahoma,  the  state  in 
which  it  is  chartered  to  do  business,  and  attempt  to  write  a 
contract  which  was  in  no  wise  authorized  by  its  charter. 
Furthermore,  if  Your  Honors  hold  that  Mrs.  Maud  Gillespie 
had  a  contract  of  annuity  insurance,  such  contract  would  be 
void  and  of  no  force  nor  effect. 

An  examination  of  the  articles  of  incorporation  of  F.  A. 
Gillespie  and  Sons  Company  (R.  127)  plainly  indicates  that 
said  corporation  was  chartered  for  the  purpose  of  dealing 
in  oil  and  gas  leases,  real  estate  and  other  manufacturing 
and  mercantile  pursuits.  The  property  which  it  acquired  by 
virtue  of  the  contract  of  May  15,  1929,  was  the  acquisition 
of  property  the  same  as  any  corporation  might  acquire  prop- 
erty and  pay  for  same  upon  a  deferred  or  installment  plan 
basic-. 

Witness  Murphy  (R.  103-108)  stated  that  the  agree- 
ment was  no  more  than  a  sales  contract  or  sales  agreement 
of  which  his  bank  had  handled  several. 

Of  the  sum  of  $17,666.25,  $15000.00  was  paid  pursuant 
to  the  contract  of  May  15,  1929,  and  such  sum  is  not  an 
annuity. 

Webster  defines  ^^ annuity''  as  **an  amount  of  money 
payable  yearly  for  a  certain  or  an  uncertain  period.''  The 
word  *^ annuity"  derives  its  meaning  from  the  Latin  word 
'' annuitas''  which  is  derived  from  the  Latin  ''annus/' 
meaning  year. 
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In  Solicitor's  Opinion  160,  Cumulative  Bulletin  III-2, 
page  60,  Solicitor  of  the  Internal  Revenue  held: 

' '  An  annuity  is  a  stated  sum  payable  at  stated  times 
during  life  or  a  specified  number  of  years  under  an  ob- 
ligation to  make  the  payments  in  consideration  of  a 
gross  sum  paid  for  such  obligation/ '  (Italics  ours.) 

In  this  case,  Mrs.  Gillespie  paid  no  gross  sum  under 
the  terms  of  the  contract,  but  transferred  property  such  as 
stocks,  bonds,  real  estate,  etc.  (See  Stipulation  of  Facts, 
R.  94.) 

In  Chisholm  v.  Shield,  66  N.  E.  93,  the  court  said : 

**An  annuity  as  understood  in  common  parlance  is 
an  obligation  by  a  person  or  a  company  to  pay  to  an 
annuitant  a  certain  sum  of  money  at  stated  times  during 
life  or  a  specified  number  of  years  in  consideration  of 
a  gross  sum  paid  for  such  obligation."  (Italics  ours.) 

The  British  income  taxing  system  was  probably  the 
most  widely  known  system  at  the  time  of  the  adoption  of 
the  Sixteenth  Amendment.  The  English  usage  therefore 
might  give  some  indication  as  to  what  was  deemed  income 
and  taxable  under  income  tax  acts.  The  British  Act  has  al- 
ways considered  an  annuity  as  income.  The  British  judges 
have  endeavored  to  prevent  a  harsh  construction  of  the 
statute,  by  distinguishing  the  thing  taxable  as  an  ^  *  annuity '' 
from  other  receipts  resembling  it  and  sometimes  loosely 
termed  *^ annuities.^' 

In  Foley  v.  Fletcher,  3  H.  &  N.  769,  the  plaintiff  sold 
mining  property  at  a  named  price  to  the  defendant.  He  prom- 
ised to  pay  the  price  in  semi-annual  installments  running 
over  some  thirty  years.  The  defendant  deducted  the  income 
tax  from  the  periodical  payments,  as  he  deemed  the  British 
laws  required,  and  the  plaintiff  sued  therefor  and  was  met 
by  a  plea  setting  forth  the  purpose  of  the  deduction.  The 
court  admitted  that  an  annuity  was  expressly  taxable  but 
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concluded  that  Parliament  had  not  intended  to  levy  an 
assessment  on  capital  and  decided  that  the  installments  in 
question  were  capital  and  not  taxable  as  annuities  or  other- 
wise. 

Baron  Watson  formulated  a  definition  of  annuity,  page 
764: 

'^An  annuity  means  where  income  is  purchased 
with  a  sum  of  money,  and  the  capital  has  gone  and 
ceased  to  exist,  the  principal  being  diverted  into  an 
annuity. '  ^ 

In  Secretary  of  State  in  the  Council  of  India  v.  Scoble, 
2  K.  B.  413  (1903),  1  K.  B.  494  (1903),  the  facts  are  some- 
what similar  to  the  Foley  case  except  that  the  contract 
termed  the  installments  an  annuity  and  each  installment  was 
stated  to  be  composed  of  (1)  a  part  payment  of  principal 
and  (2)  interest  on  unpaid  principal.  The  court  again  held 
that  the  designation  of  the  payment  as  an  annuity  by  the 
contract  did  not  make  it  in  fact  an  annuity  and  that  no  tax 
could  be  exacted  on  the  payment  of  the  principal  and  that 
the  tax  could  only  be  exacted  on  the  amount  paid  as  interest. 

By  the  transfer  of  the  property  by  Mrs.  Gillespie  to  the 
corporation  under  the  contract  of  May  15,  1929,  it  cannot 
be  said  that  she  purchased  income  with  a  sum  of  money  and 
that  the  capital  had  gone  and  ceased  to  exist.  While  it  is 
true  that  to  some  extent,  Mrs.  Gillespie  has  lost  control  of 
the  property  which  she  delivered  to  the  corporation,  she  still 
retains  her  interest  as  a  stockholder  and  her  beneficial  in- 
terest, consisting  of  a  one-fifth  interest  in  the  corporation 
under  the  terms  of  the  trust  agreement  of  February  9,  1921. 
Also  one  element  of  a  consideration  of  the  contract  of  May 
15,  1929,  was  the  promise  by  F.  A.  Gillespie  to  refrain  from 
disposing  of  any  of  the  stock  of  F.  A.  Gillespie  and  Sons 
Company  under  the  trust  agreement  of  February  9,  1921. 
Thus,  it  can  be  seen  that  Mrs.  Gillespie  did  not  purchase  an 
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annuity  and  that  her  capital  has  not  gone  and  ceased  to 
exist,  in  the  sense  as  defined  by  Baron  Watson. 

By  reference  to  the  report  on  "Prevention  of  Tax 
Avoidance/'"^  and  the  Report  of  the  Committee  on  Ways  and 
Means,  and  the  Senate  Report  with  Reference  to  the  Revenue 
Bill  of  1934  it  can  readily  be  seen  that  Congress  had  in  mind 
the  taxation  of  pure  annuities  purchased  by  persons  from 
insurance  companies  and  agencies  engaged  in  the  writing 
of  this  class  of  business ;  that  is,  the  purchase  of  an  annual 
income  with  a  sum  of  money  from  an  insurance  or  trust 
company  engaged  in  writing  that  class  of  risks. 

In'' Prevention  of  Tax  Avoidance"*  the  committee  stat- 
ed in  its  recommendations  that  ''some  amount  representing 
the  portion  of  the  annuity  receipts  consisting  of  interest  he 
made  subject  to  the  income  tax/^  (Italics  ours.) 

The  report  of  the  Committee  on  Ways  and  Means 
stated : 

"Payments  to  annuitants  are,  in  fact,  based  upon 
mortality  tables  which  purport  to  reflect  a  rate  of  re- 
turn sufficient  to  enable  the  annuitant  to  recover  his  cost, 
and  in  addition  thereto,  a  loiu  rate  of  return  on  his 
investment/'    (Italics  ours.) 

The  Senate  Report  stated : 

"Payments  to  annuitants  are,  in  fact,  based  upon 
mortality  tables  which  purport  to  reflect  a  rate  of  re- 
turn sufficient  to  enable  the  annuitant  to  recover  his 
cost,  and  in  addition  thereto,  a  loiv  rate  of  return  on 
his  investment/'  (Italics  ours.) 

It  is  submitted  to  Your  Honors  that  if  the  Board  is  up- 
held in  its  contention  that  the  contract  of  May  15,  1929,  is 
an  annuity  contract,  then  Your  Honors  are  holding  a  con- 
tract taxable  as  an  annuity  contract  which  was  not  in  con- 

*PrelIminary  report  of  a  subcommittee  of  the  Committee  on  Ways 
and  Means,  'Prevention  of  Tax  Avoidance,"  submitted  under  date  of  De- 
cember 4,  1933. 
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templation  by  Congress  at  the  time  of  consideration  of  sec- 
tion 22  (b)  (2). 

Congress  contemplated  that  an  annuitant  would  at  some 
time  recover  his  cost.  In  the  instant  case,  it  is  physically 
impossible  for  this  taxpayer  to  recover  her  cost  unless  she 
lives  to  be  106  years  of  age. 

The  Board  of  Tax  Appeals  has  previously  held  that  an 
agreement  providing  for  the  sale  of  the  interest  of  a  de- 
ceased partner  to  surviving  partners  and  the  payment  there- 
for upon  an  annual  basis  out  of  the  proportion  of  the  part- 
nership profits,  constituted  a  purchase  of  the  capital  assets 
and  that  there  should  be  included  in  the  net  income  of  each 
of  the  surviving  partners  his  distributable  share  of  the 
amounts  paid  to  the  heirs  of  the  deceased  partner  in  ac- 
cordance with  the  terms  of  the  agreement.  Willard  C.  Hill 
v.  Commissioner,  14  B.  T.  A.  572. 

We  have  a  parallel  situation  in  this  case.  Mr.  and  Mrs. 
Gillespie  transferred  certain  assets  to  a  corporation  in  which 
they  held  a  controlling  interest  and  in  return  had  an  agree- 
ment by  the  corporation  to  pay  them  certain  annual  pay- 
ments in  return  for  the  assets.  Certainly  this  transaction 
constituted  a  purchase  of  capital  assets  and  the  income  from 
these  acquired  assets  were  taxable  to  the  corporation.  Funds 
which  were  used  to  pay  for  the  assets  over  the  period  of 
years  to  Mr.  and  Mrs.  Gillespie  might  come  from  any  source, 
either  income  or  capital.  The  purchase  of  these  assets  by 
the  corporation  was  exactly  on  the  same  basis  as  they  might 
purchase  assets  from  anyone  not  a  stockholder. 

Congress  contemplated  that  an  annuitant  would  at  some 
time  recover  his  cost.  Obviously,  if  this  was  not  in  contem- 
plation by  Congress,  then  section  22  (b)  (2)  would  be  un- 
constitutional and  void.  In  the  instant  case,  under  the  deci- 
sion of  the  Board,  the  taxpayer  is  receiving  $15,000.00  per 
year  under  the  contract,  of  which  $9,826.88  is  considered  in 
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this  decision  as  income  and  $5,173.12  as  a  return  of  capital 
(E.  158).  If  it  be  considered  that  the  taxpayer  has  an  in- 
vestment, as  was  found  by  the  Board,  in  this  ** annuity''  of 
$327,562.50,  then  it  would  require  63  years  for  the  taxpayer 
to  recover  her  '* assumed''  cost.  If  her  actual  cost  be  consid- 
ered as  one-half  of  $1,464,240.22,  or  $732,120.11,  then  it  would 
require  1411/0  years  for  the  taxpayer  to  recover  her  cost.  She 
was  57  years  of  age  when  the  agreement  of  May  15,  1929, 
was  entered  into;  therefore,  she  would  need  to  attain  the 
age  of  120  years  in  order  to  recover  her  ^* assumed"  basis, 
or  198^2  years  to  recover  her  actual  basis.  Obviously,  such 
an  assumed  age  is  a  physical  impossibility. 

The  Board  has  held  that  in  an  agreement  identical  with 
the  one  here  involved,  whereby  future  payments  were  made 
to  the  taxpayer  during  his  life  in  consideration  of  the  trans- 
fer of  certain  personal  property,  that  no  taxable  gain  was 
realized  until  the  cash  payments  received  exceeded  the  cost 
basis  of  the  stock.  J.  Darsie  Lloyd  v.  Commissioner,  33  B. 
T.  A.  903.  In  that  case  the  father  of  Harold  Lloyd,  the  fa- 
mous comedian,  o^vned  2,499  shares  of  stock  in  the  Harold 
Lloyd  Corporation.  The  cost  basis  in  his  hands  on  April 
16,  1930,  was  $122,567.68,  on  which  date  he  transferred  the 
shares  to  his  son,  Harold  Lloyd,  pursuant  to  a  written  con- 
tract, the  contract  providing  that  Harold  Lloyd  should  pay 
in  consideration  of  the  transfer  of  the  shares  the  sum  of 
$100,000.00  a  year,  payable  quarterly,  beginning  on  the  first 
day  of  May,  1930,  so  long  as  both  parties  should  live ;  and, 
in  the  event  that  Harold  Lloyd  should  pre-decease  his  fa- 
ther, the  estate  would  pay  the  sum  of  $50,000.00  per  year, 
quarterly,  during  the  remaining  period  of  the  father's  life. 

$75,000.00  was  leceived  during  1930  under  this  contract. 
In  holding  that  the  agreement  for  sale  was  on  the  basis 
of  a  deferred  payment  and  that  no  taxable  gain  was  real- 
ized until  the  cash  payments  exceeded  the  cost,  the  Board 
stated : 
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''The  petitioner  completely  disposed  of  2,499  shares 
of  Harold  Lloyd  Corporation  stock  in  1930.  The  ques- 
tion is  whether  he  realized  from  the  transaction  any 
gain  taxable  in  1930.  Section  111  of  the  Revenue  Act  of 
1928  provides  that  the  gain  from  the  sale  or  other  dis- 
position of  property  shall  be  the  excess  of  the  amount 
realized  therefrom  over  the  basis.  The  basis  here  has 
been  stipulated.  The  amount  realized  is  defined  in  sec- 
tion 111  (c)  as  'the  sum  of  any  money  received  plus 
the  fair  market  value  of  the  property  (other  than  mon- 
ey) received.'  The  petitioner  received  no  money  on 
April  16,  1930,  when  he  parted  with  his  stock.  He  re- 
ceived $75,000  in  cash  later  in  1930  under  the  agree- 
ment. Unless  the  amount  realized  included  property 
(other  than  money)  having  a  fair  market  value,  there 
was  no  taxable  gain  for  1930  from  the  transaction,  since 
the  cash  did  not  equal  the  basis  of  $122,567.68.  The  pe- 
titioner received  the  promise  of  his  son,  Harold,  ex- 
pressed in  the  contract,  to  make  certain  annual  pay- 
ments of  money  in  the  future.  Did  that  represent  prop- 
erty  having  a  fair  market  value  within  the  meaning  of 
section  111  (c)  1 

"The  petitioner  did  not  give  his  stock  to  his  son. 
The  transfer  was  supported  by  a  valuable  consideration, 
the  promise  and  agreement  to  make  payments  in  the 
future.  We  are  not  called  upon  to  determine  the  cost 
of  the  stock  to  Harold,  but  rather  to  determine  whether 
the  petitioner  received  any  property  having  a  fair  mar- 
ket value  on  April  16,  1930,  upon  which  an  immediately 
taxable  gain  should  be  computed.  Sometimes  it  is  nec- 
essary to  determine  a  value  for  a  certain  tax  purpose 
but  not  for  another,  and  sometimes  the  two  sides  of  a 
transaction  do  not  receive  parallel  tax  treatment.  Lo- 
gan v.  Commissioner,  42  F.  (2d)  193,  and  the  same  case 
affirmed  by  the  Supreme  Court,  Burnet  v.  Logan,  283  U. 
S.  4:04:',  Alexander  D,  Falck,  26  B.  T.  A.  1359,  affd.,  71  F. 
(2d)  656,  certiorari  denied  293  U.  S.  608.  Cf.  Steinbach 
C,  3  B.  T.  A.  348;  John  C.  Moore  Corporation,  15  B.  T. 
A.  1140;  Florence  L.  Klein,  6  B.  T.  A.  617;  Scott  v. 
Commissioner,  29  F.   (2d)  472;  Simpson  v.  United 
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States,  252  U.  S.  547.  Where  marketable  exchangeable 
promises  to  pay  are  accepted  as  a  part  of  a  purchase 
price,  their  fair  market  value  is  included  in  the  ^  amount 
realized'  and  a  taxable  gain  is  realized  immediately.  Cf. 
Ruth  Iron  Co.,  4  B.  T.  A.  1151,  affd.  26  F.  (2d)  30;  and 
Kosmerl  v.  Commissioner^  25  F.  (2d)  87.  But  promises 
to  make  future  payments  do  not  always  have  an  ex- 
changeable value  (Eisner  v.  Macomher,  252  U.  S.  189) 
and  are  not  always  income  when  received.  Bedell  v. 
Commissioner,  30  F.  (2d)  622;  Dudley  T.  Humphrey, 
32  B.  T.  A.  280.  In  such  cases  the  actual  payments  as 
made  are  taxed  as  income  when  received  in  excess  of  the 
basis.  The  petitioner  reported  his  profit  in  that  way. 

"The  fair  cost  of  an  annuity  based  upon  experi- 
ence tables  giving  life  expectancies  can  be  determined 
by  actuaries.  A  similar  method  would  have  to  be  used 
in  order  to  estimate  the  present  value  of  an  annuity  to 
the  annuitant.  But  here  a  new  element  enters  the  com- 
putation, the  uncertainty  as  to  whether  or  not  the  one 
agreeing  to  make  payments  will  be  able  to  make  them 
as  agreed  when  the  time  for  payment  actually  arrives. 
This  difficulty  might  not  be  so  great  in  the  case  of  a 
sound  insurance  company  regularly  engaged  in  grant- 
ing annuities,  or  perhaps,  in  the  case  of  a  bank.  Cf. 
Guaranty  Trust  Co.  ofNeiv  York,  Executor,  15  B.  T.  A. 
20.  Laws  have  been  enacted  to  safeguard  investors  of 
such  institutions.  But  that  kind  of  an  annuity  is  not 
involved  in  this  case.  Harold  C.  Lloyd  was  an  indi- 
vidual. He  was  wealthy  in  1930  but  he  was  not  engaged 
in  the  business  of  granting  annuities,  and  his  invest- 
ments were  not  subject  to  restrictions  and  supervision 
as  are  those  of  insurance  companies  and  banks.  The 
evidence  shows  that  the  contract  of  April  16,  1930, 
whereby  Harold  C.  Lloyd  promised  and  agreed  to  make 
future  payments  to  his  father,  the  petitioner,  had  no 
fair  market  value  within  the  meaning  of  section  111 
(c)  when  received  by  the  petitioner  on  April  16,  1930. 
Cf.  Helvering  v.  Loins,  77  F.  (2d)  386,  reversing  29  B. 
T.  A.  1200;  Commissioner  v.  Neivhury,  80  F.  (2d)  631. 
The  Commissioner  erred  in  including  any  gain  from  the 
transaction  in  the  petitioner's  income  for  1930." 
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We  are  confronted  in  this  case  with  exactly  the  same 
situation  with  which  the  Board  was  confronted  in  the  Lloyd 
case.  The  contract  of  May  15, 1929,  had  no  fair  value.  F.  A. 
Gillespie  and  Sons  Company  was  not  in  the  insurance  busi- 
ness nor  engaged  in  granting  annuities.  It  was  not  under 
the  supervision  of  any  insurance  commission.  In  fact,  if 
the  contract  was  an  annuity  or  insurance  contract,  then  F. 
A.  Gillespie  and  Sons  Company  had  violated  the  laws  of 
the  State  of  Oklahoma,  and  the  contract  under  the  provi- 
sions of  36  Okl.  Stat.  Anno.  3,  was  void  and  of  no  force  nor 
effect. 

Conversely,  it  has  been  held  by  the  Board  and  many 
courts  that  the  acquisition  of  property  by  the  payment  of 
annual  amounts,  or  '* annuities,"  is  an  acquisition  of  capital 
assets  for  a  stated  purchase  price  and  the  annual  payments 
are  not  deductible  as  interest  on  indebtedness,  but  only  re- 
sult in  the  postponement  of  the  payment  of  the  purchase 
price  into  the  future.  Klein  v.  Commissioner,  84  F.  (2d)  310, 
17  A.  F.  T.  R.  1289;  Evans  v.  Rothensies,  District  Court, 
Eastern  District  of  Pennsylvania,  Prentice-Hall,  1939,  page 
5.1193;  Scott  V.  Commissioner,  29  F.  (2d)  472;  Mastin  v. 
Commissioner,  28  F.  (2d)  748;  Daniel  Brothers  v.  Commis- 
sioner, 28  F.  (2d)  761;  Corhitt  Investment  Company  v.  Hel- 
vering,  75  F.  (2d)  525;  Steinbach  Kresge  Company,  Dis- 
trict Court,  District  of  New  Jersey,  33  F.  Supp.  899 ;  Den- 
man  Estate  Company  v.  Commissioner,  2  B.  T.  A.  633,  I.  T. 
1242  1-1  C.  B.  61, 1.  T.  1-2  C.  B.  QQ. 

Obviously  there  is  no  other  conclusion  which  can  reason- 
ably be  reached  except  that  the  sale  was  a  deferred  payment 
sale  and  no  taxable  profit  could  arise  under  any  theory  un- 
til the  taxpayer  had  received  the  return  of  her  cost  basis. 
The  cost  basis  being  in  excess  of  $700,000.00  and  less  than 
$100,000.00  having  been  returned  up  to  date  including  the 
taxable  year  of  1935,  no  possible  taxable  profit  could  have 
accrued  to  the  taxpayer. 
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Section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  in  so 
far  as  it  purports  to  include  in  the  petitioner's  gross  income 
for  the  year  1935  any  portion  of  the  payments  received  by 
her  from  F.  A.  Gillespie  and  Sons  Company  pursuant  to 
the  contract  of  May  15,  1929,  during  the  year  1935  is  arbi- 
trary, capricious,  unconstitutional,  and  void  and  purports 
to  impose  a  direct  tax  on  capital  without  apportionment 
among  the  states,  according  to  population  and  contravenes 
the  provision  of  article  I,  section  II,  clause  3,  and  of  article 
I,  Section  IX,  clause  4,  of  the  Constitution  of  the  United 
States  and  the  provisions  of  the  Fifth  Amendment  thereto. 

Under  the  treatment  accorded  the  payment  made  by 
F.  A.  Gillespie  and  Sons  Company  during  the  year  1935  by 
both  the  Commissioner  of  Internal  Revenue  and  the  United 
States  Board  of  Tax  Appeals,  the  tax  liability  for  the  year 
of  1935  depends  upon  the  validity  of  section  22  (b)  (2)  of 
the  Revenue  Act  of  1935.  The  entire  value  of  the  property 
transferred  by  the  petitioner,  which  was  not  less  than  one- 
half  of  the  sum  of  $1,464,240.22,  or  $732,120.11,  constitutes 
a  consideration  paid  for  the  sums  received  and  to  be  re- 
ceived by  her;  of  which  amount  $94,894.01  received  by  the 
petitioner  up  to  and  including  December  31,  1935,  will  not 
equal  the  consideration  paid  under  the  agreement  of  May  15, 
1929 ;  and  none  of  the  pajTuents  received  in  1935  would  be 
taxable,  unless  section  22  (b)  (2)  of  the  Revenue  Act  of 
1934  is  valid. 

Legislative  history  of  section  22  (b)  (2)  of  the  Reve- 
nue Act  of  1934  shows  that  the  3%  basis  was  the  adoption 
of  an  arbitrary  rule. 

Up  until  the  enactment  of  the  1934  Revenue  Act,  pay- 
ments received  by  annuitants  from  annuity  contracts  were 
not  considered  taxable  until  the  entire  cost  or  considera- 
tion paid  for  the  annuities  had  been  recovered  by  the  annul- 
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tant.  In  the  urge  to  secure  additional  revenue,  Congress 
enacted  section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  which 
purports  to  levy  a  tax  upon  annuities  upon  the  theory  that 
the  receipt  from  all  annuities  are,  as  a  matter  of  fact  part 
interest  and  part  return  of  capital.  Congress  adopted  the 
arbitrary  rule  that  3%  of  the  amount  paid  for  the  annuity 
should  be  deemed  to  be  interest,  and  therefore  income. 

In  the  preliminary  report  of  a  subcommittee  of  the  Com- 
mittee on  Ways  and  Means,  ''Prevention  of  Tax  Avoid- 
ance/' submitted  under  date  of  December  4,  1933,  at  page 
13  there  appears  a  statement  with  respect  to  annuities : 

*'Paet  II.  Minor  Problems — (1)  Annuities.  Sec- 
tion 22  (b)  (2)  of  the  Revenne  Act  of  1932  provides 
for  taxing  annuities,  but  not  until  the  total  amounts 
received  exceed  the  total  amount  paid  for  the  annuity. 

^^  Your  subcommittee  is  of  the  opinion  that  the  tax 
on  annuity  receipts  to  the  extent  that  they  represent  in- 
come should  not  be  postponed  as  permitted  by  present 
law.  Such  receipts  are,  as  a  matter  of  fact  part  interest 
and  part  return  of  capital.  Therefore,  it  is  recommend- 
ed that  some  amount  representing  the  portion  of  the 
annuity  receipts  consisting  of  interest  be  made  subject 
to  the  income  tax.  In  order  to  facilitate  administration, 
it  is  recommended  that  an  arbitrary  rule  be  adopted  that 
3  per  cent  of  the  amount  paid  for  the  annuity  shall  be 
deemed  to  be  interest.  This  ride  is  applied  only  to  an- 
nuity contracts."  (Italics  ours.) 

The  report  of  the  Committee  on  Ways  and  Means  con- 
tains the  following  explanation  of  the  purpose  of  the  new 
3%  provision: 

'^Section  22  (b)  (2).  Annuities,  etc.  The  present 
law  does  not  tax  annuities  arising  under  contracts  until 
the  annuitant  has  received  an  aggregate  amount  of  pay- 
ments equal  to  the  total  amount  paid  for  the  annuity. 
Payments  to  annitants  are,  in  fact,  based  upon  mortal- 
ity tables  which  purport  to  reflect  a  rate  of  return  suffi- 
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cient  to  enable  the  annuitant  to  recover  his  costs  and 
in  addition  thereto  a  low  rate  of  return  on  his  invest- 
ment. The  change  continues  the  policy  of  permitting 
the  annuitant  to  recoup  his  original  cost  tax-free  but 
requires  him  to  include  in  his  gross  income  a  portion  of 
the  annual  payments  in  an  amount  equal  to  3  per  cent 
of  the  cost  of  the  annuity.  While  the  per  cent  used  is 
arbitrary,  it  approximates  the  rate  of  return  in  the 
average  annuity.    (Italics  ours.) 

"Statistics  show  that  an  increasing  amount  of  cap- 
ital is  going  into  the  purchase  of  annuities,  with  the  re- 
sult that  income  taxes  are  postponed  indefinitely.  The 
change  merely  places  the  return  of  this  form  of  invest- 
ment on  the  same  basis  as  other  forms  of  investment 
by  taxing  that  portion  of  each  payment  which  in  fact 
constitutes  income." 

The  Senate  report  to  accompany  the  Revenue  Bill  of 
1934  had  this  to  sa}'  about  annuities : 

"Section  22  (b)  (2).  Annuities.  The  present  law 
does  not  tax  annuities  arising  under  contracts  until  the 
annuitant  has  received  an  aggregate  amount  of  pay- 
ments equal  to  the  total  amount  paid  for  the  annuity. 
Payments  to  annuitants  are,  in  fact,  based  upon  mor- 
tality tables  which  purport  to  reflect  a  rate  of  return 
sufiQcient  to  enable  the  annuitant  to  recover  his  cost,  and 
in  addition  thereto,  a  low  rate  of  return  on  his  invest- 
ment. 

"The  House  bill  continues  the  policy  of  permitting 
the  annuitant  to  recoup  his  original  cost  tax-free  but 
requires  him  to  include  in  his  gross  income  a  portion  of 
the  annual  payments  in  an  amount  equal  to  3  per  cent 
of  the  cost  of  the  annuity.  While  your  committee  is  in 
agreement  with  the  change  made  by  the  House,  it  was 
thought  advisable  to  continue  the  policy  of  not  taxing 
any  portion  of  pa^Tuents  received  from  an  annuity  until 
the  aggregate  amount  of  pa^Tuents  equal  the  total 
amount  paid  for  the  annuity  in  cases  where  the  aggre- 
gate amount  received  by  the  annuitant  from  all  his  an- 
nuities is  not  more  than  $500.     *  *  *   ^' 
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Thus  it  can  be  seen  that  the  enactment  by  Congress  of 
this  section  of  the  law  into  the  Revenue  Act  of  1934  was 
merely  an  ^^ arbitrary  rule''  that  was  adopted  by  it  that  3% 
of  the  amount  paid  for  an  annuity  should  be  deemed  to  be 
interest  and  hence  taxable  income. 

It  is  submitted  to  your  honors  that  judicial  notice  should 
be  taken  of  the  well  known  situation  prevailing  at  this  time 
and  that  has  prevailed  for  the  last  several  years.  The  United 
States  Government  is  able  to  borrow  money  for  less  than 
2%  and  the  assets  of  most  insurance  companies  are  largely 
invested  in  United  States  Government  bonds  of  this  char- 
acter. Annuities  paid  by  insurance  companies  as  a  matter 
of  fact  cannot  be  presumed  to  be  derived  3%  from  earnings 
and  the  balance  as  a  return  of  capital. 

It  is  quite  apparent  from  the  congressional  discussion 
had  by  the  senators  at  the  time  of  the  adoption  of  the  sec- 
tion that  Congress  had  in  mind  to  tax  only  the  income  de- 
rived as  a  part  of  each  annuity  payment.  Three  per  cent 
was  an  arbitrary  amount  then  fixed  by  Congress,  it  being 
said  that  most  annuities  were  calculated  upon  a  basis  of 
mortality  tables  and  a  return  of  3%  on  the  amount  paid  in 
to  the  insurance  company  by  the  annuitant.  A  study  of  in- 
surance companies  and  their  computations  were  used  in 
arriving  at  the  basis  set  forth  in  section  22  (b)  (2)  of  the 
act.  Quoting  Mr.  Harrison  from  the  Congressional  Record, 
volume  78  at  page  5847 : 

*^  Under  the  existing  law  no  tax  is  imposed  upon  the 
recipient  of  an  annuity  until  he  has  received  back  the 
entire  amount  paid  for  it.  Since  an  annuity  represents 
in  part  interest  upon  the  consideration  paid,  it  seems 
fair  to  tax  the  annuitant  currently  upon  the  proportion 
of  the  annuity  payment  which  represents  interest,  and 
the  bill  so  provides."  (Italics  ours.) 

Mr.  Reed  stated  at  pages  5910-11,  Congressional  Rec- 
ord, volume  78 : 
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**When  insurance  companies  figure  tiie  amount  that 
can  be  paid  annually  on  annuity  contracts,  they  calcu- 
late, first,  the  rental  value  of  the  principal  during  each 
year.  Then,  according  to  the  expectancy  of  life  of  the 
individual,  they  compute  how  much  of  the  principal  can 
be  returned  to  the  annuitant,  based  on  that  expectancy. 
Their  calculations  involve,  first,  the  interest  on  the 
money;  second,  return  of  principal  during  the  balance 
of  the  probable  life  of  the  individual. 

'^In  Great  Britain  the  whole  amount  of  such  an- 
nuities is  taxed  as  income.  It  did  not  seem  fair  to  the 
Treasury — and  this  suggestion  comes  from  the  Treas- 
ury— to  tax  that  part  of  the  annuity  which  represents 
the  return  of  principal,  hut  it  did  seem  fair,  and  it 
seemed  to  the  committee  that  it  would  stop  a  most  im- 
portant loophole,  to  tax  that  part  of  the  annuity  which 
represents  interest  on  the  capital.  That  factor  is  gen- 
erally computed  by  the  insurance  companies  at  4  per 
cent,  but  obviously,  since  the  principal  is  diminishing 
a  little  each  year,  it  would  be  unfair  to  tax  every  year 
4  per  cent  of  the  original  principal,  because  that  would 
be  more  than  the  remaining  principal  after  the  expira- 
tion of  2  years. 

''Consequently  the  Treasury,  in  the  effort  to  reach 
a  fair  mean,  has  fixed  on  the  figure  of  3  per  cent.  That 
is  less  than  the  interest  return  on  the  money  in  the  ear- 
ly years,  and  it  is  probably  more  than  the  interest  re- 
turn toward  the  later  years  of  the  annuity.  That  is  the 
way  the  arbitrary  3  per  cent  was  arrived  at***,''^  (Ital- 
ics ours.) 

Mr.  Herbert  said  at  page  5913  of  the  Congressional 
Record,  volume  78 : 

^^Then,  there  is  another  objection  to  the  recommen- 
dation of  the  committee,  as  I  see  it.  The  bill  provides 
that  the  total  premium  shall  he  assumed  to  yield  an 
income  of  3  per  cent,  and  that  such  income  shall  be  re- 
ported each  year  for  tax  purposes,  and  there  is  no  pro- 
vision for  the  reduction  which  takes  place  in  that  income 
from  year  to  year,  but  the  annuitant  must  report  3  per 
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cent of  his  entire  premium  throughout  his  life.  Assum- 
ing that  an  annuitant  has  paid  a  premium  of  $10,000 
and  received  back  a  payment  of  $1,000  per  year,  at  the 
end  of  10  years  he  has  received  back  his  $10,000,  and 
his  entire  principal  is  used  up.  Notwithstanding  that, 
under  the  provision  recommended  by  the  committee,  it 
is  still  assumed  that  the  entire  amount  of  the  principal, 
$10,000,  is  in  existence,  and  he  is  required  to  report 
income  of  3  per  cent  of  that  $10,000."   (Italics  ours.) 

Again  at  page  5915  of  the  Congressional  Record,  volume 
78,  Mr.  Herbert  observed: 

'*  Suppose  the  Senator  purchases  for  $100,000  a 
home  which  he  occupies  himself.  That  $100,000  will  not 
yield  him  any  income,  but  the  Government  has  essayed 
to  claim  that  a  fair  rental  value  of  that  house  should 
be  reported  as  income.  The  court  said,  *No;  that  is  not 
income.  There  has  been  no  income.  It  is  true  that  be- 
cause the  owner  occupies  his  own  home  and  does  not 
have  to  pay  rent  elsewhere  he  saves  that  charge ;  but 
it  is  not  income,  and  it  is  not  income  for  tax  purposes. ' 
So  in  the  case  of  the  annuity  the  man  deposits  $100,000 
for  a  specific  purpose.  It  is  not  income  for  him  to  have 
paid  back  to  him  the  sum  which  he  deposits.  (Italics 
ours.) 

''Suppose  the  payment  shall  stop,  as  it  might  well 
stop,  after  he  had  received  his  principal.  Could  there 
be  said  to  have  been  any  income  there?  Yet,  in  many 
many  cases  that  is  true.  Not  only  is  that  true,  but  many 
times  the  payment  stops  before  he  has  received  back 
his  principal,  to  say  nothing  about  income." 

At  pages  5916  and  5918,  Congressional  Record,  volume 
78,  Mr.  Austin  remarked : 

''Suppose  1  have  made  a  payment  for  an  annuity 
today  and  receive  but  one  annuity  and  then  die;  there 
is  no  provision  in  the  bill  whatever  for  a  deduction  on 
account  of  the  large  loss. 

"If  we  take  the  example  given  by  the  Senator  from 
Rhode  Island,  of  the  payment  of  $100,000  in  the  pur- 
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chase  of  an  annuity  contract  and  a  return  of  only  $10,- 
000  and  thereupon  the  death  of  the  annuitant,  we  can 
readily  see  that  there  has  been  an  absolute  total  loss  of 
$90,000,  which  is  not  recognized  in  any  way  whatever 
by  this  measure,  although  the  entire  theory  of  all  our 
income-tax  laws  has  been  to  recognize  and  to  allow  a 
deduction  for  actual  realized  losses. 

'*Mr.  President,  for  these  two  reasons,  first^  that 
this  hill  undertakes  to  tax  a  profit  which  is  not  yet 
realized,  and  for  the  reason  that  it  does  not  allow  a  de- 
duction for  a  loss  which  is  realized,  the  measure  is  un- 
just and  unfair,  and  ought  not  to  be  passed.  *  *  * 

"It  is  true  that  when  a  person  dies  before  the  prof- 
its are  realized  his  estate  has  suffered  a  loss.  I  made 
this  statement  previously,  and  I  want  to  put  into  the 
record  something  which  represents  the  opinion  of  the 
United  States  Board  of  Tax  Appeals  of  very  recent  date. 

"I  refer  to  the  case  of  Cora  K.  Louis,  petitioner, 
against  Commissioner  of  Internal  Eevenue,  respondent. 
Docket  Xo.  49179.  Promulgated  February  23,  1934.'^ 
(29  B.  T.  A.  1200.)    (Italics  ours.) 

Mr.  George  stated,  at  page  5920  of  the  Congressional 
Record,  volume  78 : 

* '  I  know,  and  I  have  the  utmost  confidence  that  the 
courts  will  be  able  to  say  that  when  an  insurance  com- 
pany writes  an  annuity  contract  and  when  citizen  A  or 
B  or  C  buys  that  contract,  both  of  them,  contemplating 
the  contract  that  is  about  to  be  purchased,  figure  on  an 
increase  over  and  above  the  actual  money  outlay  for 
that  contract,  and,  therefore,  that  the  Government  may 
properly  say  it  will  consider  a  small  percentage — 3  per 
cent,  in  this  case — on  the  actual  money  spent  for  the 
contract  as  gross  annual  income,  to  be  added  to  the  in- 
come of  the  taxpayer  for  the  purpose  of  taxation,  if  the 
particular  taxpayer  is  liable  to  pay  an  income  tax." 
(Italics  ours.) 

It  is  submitted  to  Your  Honors  that  the  payments  re- 
ceived under  the  terms  of  the  contract  do  not  come  within 
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the  purview  of  section  22  (b)  (2)  of  the  Revenue  Act  of  1934 
and  that  no  application  of  said  section  was  ever  intended  by 
Congress  with  respect  to  payments  made  by  virtue  of  a 
contract  of  the  character  here  under  consideration.  Obvious- 
ly it  was  the  intent  of  Congress  to  attempt  the  levy  of  a 
tax  upon  annuities  based  upon  3%  of  their  cost  on  the  theory 
that  an  annuitant  receives  at  least  that  rate  of  interest  re- 
turn on  the  amount  paid  for  the  annuity. 

In  this  case,  that  cannot  be  true  and  the  application  of 
section  22  (b)  (2)  of  the  Revenue  Act  in  the  instant  case 
would  be  an  unconstitutional  and  unwarranted  application 
and  the  taking  of  taxpayer's  property. 

Taxpayer  turned  over  her  portion  of  the  property  on 
May  15,  1929,  to  the  corporation  which  had  a  value  of  not 
less  than  $732,120.11.  Up  to  the  end  of  the  year  1935,  she  had 
received  $94,894.01.  At  the  rate  of  $15,000  per  year,  peti- 
tioner would  require  the  elapse  of  forty-three  years  in  which 
to  recover  only  her  capital,  taking  into  account  no  earnings 
whatsoever.  Petitioner  was  a  woman  of  63  years  of  age  in 
1935  and  would  need  to  live  to  the  ripe  old  age  of  106  years 
to  recover  her  capital.  Such  an  attained  age  is  a  physical 
impossibility.  Obviously,  taxpayer  can  never  receive  3%, 
nor  even  a  fraction  of  a  per  cent  of  return  on  her  invest- 
ment. Such  a  contract  was  not  under  consideration  by  Con- 
gress and  it  was  never  intended  by  Congress  to  pass  a  law 
such  as  would  lay  a  capital  levy,  as  would  be  done  in  this 
case  if  Your  Honors  approve  the  decision  of  the  Board  of 
Tax  Appeals. 

A  taxpayer  may  not  be  taxed  upon  some  fictitious  or 
hypothetical  income  basis  nor  upon  something  alleged  by 
the  Commissioner  to  be  income  which  is  in  fact  not  income. 
Richard  v.  Commissioner,  111  F.  (2d)  376;  Hillman  v.  Com- 
missioner, 71  F.  (2d)  688,  14  A.  F.  T.  R.  318. 
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No  part  of  the  payments  received  by  taxpayer  under 
the  contract  of  May  15,  1929,  constitutes  income  until  the 
aggregate  of  the  amounts  received  equals  the  cost  or  value 
of  the  property  transferred  and  until  then,  the  whole  amount 
received  constitutes  a  recovery  of  a  portion  of  the  taxpayer's 
capital. 

Income,  as  used  iu  the  Sixteenth  Amendment,  has  been 
considered  by  the  Supreme  Court  in  Eisner  v.  Macomher, 
252  U.  S.  189,  64  L.  ed.  521 : 

'^Income  may  be  defined  as  the  gain  derived  from 
capital,  from  labor,  or  from  both  combined,  provided  it 
be  understood  to  include  profit  gained  through  a  sale 
or  conversion  of  capital  assets,  to  which  it  was  applied 
in  the  Doyle  case." 

In  Doyle  v.  Mitchell  Bros.,  247  U.  S.  179,  62  L.  ed.  1054, 
it  was  stated: 

**In  order  to  determine  whether  there  has  been 
gain  or  loss,  and  the  amount  of  gain,  if  any,  we  must 
withdraw  from  the  gross  proceeds  an  amount  sufficient 
to  restore  the  capital  value  that  existed  at  the  com- 
mencement of  the  period  under  consideration." 

The  Board  of  Tax  Appeals,  in  Independent  Life  Insur- 
ance Company  of  America  v.  Commissioner,  17  B.  T.  A.  757, 
at  page  771,  held  as  follows : 

'*  There  must  be  some  sort  of  consummated  pe- 
cuniary gain  from  which  the  tax  can  be  paid. ' ' 

In  the  case  of  this  taxpayer,  there  can  be  no  gain  until 
the  entire  cost  is  recovered.  She  had  received  the  sum  of 
$94,894.01  up  to  December  31,  1935.  The  property  which  she 
delivered  to  the  company  pursuant  to  the  contract  had  a 
value  of  not  less  than  $732,120.11. 

This  taxpayer  was  born  June  9,  1872,  and  is  now  69 
years  old.  To  recover  the  balance  of  her  capital  at  the  rate 
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of  $15,000.00  per  year,  she  would  need  to  live  to  the  ripe  old 
age  of  106  years.  The  total  amount  which  will  be  received 
depends  entirely  upon  the  length  of  the  taxpayer's  life  and 
that  is  wholly  unpredictable.*  Until  this  taxpayer  has  ac- 
tually received  her  total  cost,  it  cannot  be  known  whether 
she  will  ever  do  so  and  until  it  is  reasonably  certain  that 
the  capital  will  be  recovered,  then  there  certainly  can  be  no 
gain.  Therefore,  a  tax  on  any  part  of  the  amount  received 
before  the  recovery  of  the  total  cost  is  a  tax  on  capital. 

Where  the  total  amounts  to  be  received  are  uncertain 
or  contingent,  the  first  payments  are  wholly  a  return  of  capi- 
tal. Commissioner  of  Internal  Revenue  v.  Spire,  11  F.  (2d) 
824;  Helvering  v.  Drier,  79  F.  (2d)  501;  Virginia  Coal  and 
Coke  Company  v.  Commissioner,  99  F.  (2d)  919;  Florence 
M,  Quinny.  Commissioner,  35  B.  T.  A.  412 ;  Heiner  v.  Mellon, 
89  F.  (2d)  141. 

In  Thomas  A.  O'Donnell,  25  B.  T.  A.  959,  the  taxpayer 
had  sold  his  stock  in  an  oil  company  for  the  right  to  receive 
a  share  of  the  subsequent  net  profits  from  the  company's 
property,  and  at  page  961,  the  Board  said : 

*^It  was  a  sale  of  property  which  might  or  might 
not  give  rise  to  income,  depending  upon  the  inscrutable 
factor  of  future  oil  production.  If  and  w^hen  petitioner 
had  received  back  his  capital  cost  or  base,  income  would 
begin  to  accrue.  If  such  cost  were  never  recovered,  no 
income  would  ever  arise.  Doyle  v.  Mitchell  Bros.  Co., 
247  U.  S.  179." 

In  Burnett  v.  Logan,  283  U.  S.  404,  75  L.  ed.  1143,  the 
Supreme  Court  in  effect  declared  that  the  general  rule  above 
noted  in  the  various  cases  applied  to  annuities.  In  the  Bur- 
nett case,  the  taxpayer  owned  stock  in  a  corporation  which 
entitled  her  to  receive  a  portion  of  the  ore  mined  by  another 
corporation.  She  sold  her  stock  for  cash,  and  in  addition  a 

♦Taxpayer  has  died  since  this  appeal  perfected. 
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promise  by  the  buyer  to  pay  in  the  future  60c  per  ton  of  ore 
received  by  it  by  virtue  of  its  ownership  of  the  stock. 

The  Commissioner  held  that  the  obligation  of  the  buyer 
to  make  the  tonnage  payments  had  a  fair  market  value  at 
the  time  of  the  sale  and  should  be  treated  as  a  closed  trans- 
action. The  Commissioner's  value  of  the  buyer's  obligation 
was  based  upon  an  estimate  of  ore  reserves  and  an  assump- 
tion that  the  total  ore  would  be  mined  in  equal  annual  quan- 
tities during  the  succeeding  forty-five  years.  The  Commis- 
sioner used  that  valuation  as  a  basis  for  apportioning  subse- 
quent annual  receipts  between  income  and  the  return  of 
capital. 

The  aggregate  payments  received  by  the  taxpayer  dur- 
ing the  year  involved  included  the  original  cash  down  pay- 
ment and  the  subsequent  tonnage  pajTuents  were  less  than 
the  cost  basis  of  the  stock  sold.  Taxpayer  claimed  that  un- 
til the  total  amount  actually  received  by  her  should  equal 
her  cost  basis  that  no  part  of  the  payments  was  taxable. 
The  Board  of  Tax  Appeals  upheld  the  Commissioner,  the 
Circuit  Court  of  Appeals,  however,  holding  that  it  was  im- 
possible to  determine  the  market  value  of  the  buyer's  obliga- 
tion and  the  taxpayer  was  entitled  to  the  return  of  her  capi- 
tal before  being  charged  with  any  taxable  income.  The  deci- 
sion of  the  Circuit  Court  was  affirmed  by  the  Supreme  Court 
and  it  was  said  at  page  412 : 

*^As  annual  payments  on  account  of  extracted  ore 
come  in  they  can  be  readily  apportioned  first  as  return 
of  capital  and  later  as  profit.  The  liability  for  income 
tax  ultimately  can  be  fairly  determined  without  resort 
to  mere  estimates,  assumptions  and  speculation.  When 
the  profit,  if  any,  is  actually  realized,  the  taxpayer  will 
be  required  to  respond.  The  consideration  for  the  sale 
was  $2,200,000.00  in  cash  and  the  promise  of  future 
money  payments  wholly  contingent  upon  facts  and  cir- 
cumstances not  possible  to  foretell  with  anything  like 
fair  certainty.    The  promise  was  in  no  proper  sense 


—  41  — 

equivalent  to  cash.  It  had  no  ascertainable  fair  market 
value.  The  transaction  was  not  a  closed  one.  Respond- 
ent might  never  recoup  her  capital  investment  from 
payments  only  conditionally  promised.  Prior  to  1921  all 
receipts  from  the  sale  of  her  shares  amounted  to  less 
than  their  value  on  March  1,  1913.  She  properly  de- 
manded the  return  of  her  capital  investment  before 
assessment  of  any  taxable  profit  based  on  conjecture. 

'^  *In  order  to  determine  whether  there  has  been 
gain  or  loss,  and  the  amount  of  the  gain,  if  any,  we  must 
withdraw  from  the  gross  proceeds  an  amount  sufficient 
to  restore  the  capital  value  that  existed  at  the  com- 
mencement of  the  period  under  consideration. '  Doyle  v. 
Mitchell  Bros,  Co.,  247  U.  S.  179,  184,  185.'^ 

The  Supreme  Court  evidently  believed  that  the  same 
plan  should  be  applied  to  annuities  for  in  the  Burnett  case, 
the  court  said,  at  page  414 : 

^*If  a  sum  equal  to  the  value  thus  ascertained  had 
been  invested  in  an  annuity  contract,  payments  there- 
under would  have  been  free  from  income  tax  until  the 
owner  had  recouped  his  capital  investment.  We  think  a 
like  rule  should  he  applied  here."  (Italics  ours.) 

The  obvious  reason  why  payments  under  an  annuity 
contract  would  have  been  free  from  income  tax  until  the 
owner  has  recouped  his  capital  investment  is  because  until 
then  such  payments  are  wholly  a  return  of  capital  and  no 
part  of  them  can  constitute  income. 

All  of  the  foregoing  decisions  holding  that  the  first  re- 
ceipts are  wholly  exempt  from  tax  until  the  recoupment  of 
the  capital  did  not  rest  upon  specific  exemption  provisions  of 
the  revenue  acts,  but  upon  the  inherent  nature  of  the  pay- 
ments as  a  return  of  capital  and  not  income. 

Congress  cannot  transform  capital  into  income  by  mere 
legislative  fiat.  Eisner  v.  Macomber,  252  U.  S.  189,  64  L.  ed. 
521 ;  Burk-Waggoner  Oil  Association  v.  Hopkins,  269  U.  S. 
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110,  70  L.  ed.  183;  Taft  v.  Bowers,  278  U.  S.  470,  73  L.  ed. 
460. 

In  Taft  V.  Bowers,  the  court  said  at  page  481: 

^*  Under  former  decisions  here,  the  settled  doctrine 
is  that  the  Sixteenth  Amendment  confers  no  power  upon 
Congress  to  define  and  tax  as  income  without  appor- 
tionment, something  which  theretofore  could  not  have 
been  properly  regarded  as  income/' 

The  3%  provision  of  the  Revenue  Act  causes  the  impo- 
sition of  a  tax  on  estimated  average  income  mthout  regard 
to  actually  taxing  the  capital  of  one  annuitant  in  order  to 
collect  a  tax  on  another  annuitant's  future  income  before 
its  receipt.  Previous  revenue  acts  ultimately  taxed  all  in- 
come received  from  annuities.  The  3%  provision  of  the  1934 
Revenue  Act  likewise  taxes  all  income  received  in  excess  of 
cost,  hy  those  who  recover  their  total  cost;  however,  the  new 
provision  also  taxes  part  of  the  annuity  payments  received 
by  those  annuitants  who  never  recover  their  cost. 

In  the  case  of  this  taxpayer  she  would  never  be  permit- 
ted to  recover  any  part  of  her  cost  if  the  contention  of  the 
Commissioner  of  Internal  Revenue  be  approved  by  this  Hon- 
orable Court.  The  Commissioner  says  that  because  3%  of 
the  cost  is  in  excess  of  the  amount  received  that  the  entire 
amount  is  taxable.  A  fallacious  argument  indeed!  By  this 
treatment  there  is  proposed  a  levy  upon  capital,  a  direct  tax 
and  not  an  income  tax. 

The  supposed  evil  that  Congress  was  attempting  to  rem- 
edy in  the  new  provision  was  not  that  any  income  from  an- 
nuities formerly  escaped  taxation,  but  merely  that  the  col- 
lection of  the  taxes  was  postponed  until  the  income  was  de- 
termined and  received.  Quoting  from  "Prevention  of  Tax 
Avoidance,"  supra: 

''Your  Committee  is  of  the  opinion  that  the  tax  on 
annuity  receipts  to  the  extent  that  they  represent  in- 
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come,  should  not  be  postponed,  as  permitted  by  present 
law/'  (Italics  ours.) 

Solely  in  order  to  prevent  this  delay  in  the  collection  of 
the  tax  from  those  annuitants  who  will  subsequently  receive 
income,  Congress  now  attempts  to  tax  all  annuitants  regard- 
less of  their  cost,  or  regardless  of  their  situation.  Many  of 
these  will  never  receive  any  income  whatever.  The  esti- 
mated average  rate  (estimated  in  the  year  1933)  of  income 
from  annuities  is  made  an  arbitrary  minimum  rate,  with- 
out any  corresponding  maximum. 

This  is  analogous  to  taxing  all  men  who  are  seven  feet 
tall  on  the  basis  of  the  income  received  by  one  as  a  side- 
show freak,  on  the  theory  that  all  men  seven  feet  tall  are 
freaks  and  ought  to  receive  the  same  as  some  selected  mem- 
ber of  the  group ;  or  taxing  all  persons  who  have  $100,000.00 
worth  of  property  on  the  basis  of  $3,000.00  per  annum  on  the 
theory  that  at  least  each  ought  to  secure  a  3%  return  per 
annum  on  his  capital,  irrespective  of  the  type  of  investment, 
the  management  ability  of  each,  or  the  time  expended  in 
managing  the  investment. 

We  believe  that  it  would  be  conceded  that  such  a  tax 
would  be  unconstitutional  and  void  and  not  within  the  pur- 
view of  the  Sixteenth  Amendment.  The  effect  of  the  change 
in  the  1934  Act  is  not  only  to  advance  the  time  of  the  collec- 
tion of  the  tax  from  future  income  before  the  income  is  re- 
ceived but  also  to  tax  a  portion  of  the  annuity  payments 
where  no  income  will  ever  be  received.  Income  tax  cannot 
be  imposed  on  prospective  income. 

The  law  contemplates  that  it  be  either  accrued  or  re- 
ceived, actually  or  constructively.  Otherwise  no  tax  can  at- 
tach. Income  tax  may  not  be  imposed  on  the  basis  of  average 
income  received  by  all  taxpayers,  but  only  upon  the  income 
which  the  particular  taxpayer  has  in  fact  received. 
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In  Eoeper  v.  Tax  Commissioner,  284  U.  S.  206,  76  L.  ed. 
248,  the  court  said : 

*'We  have  no  doubt  that,  because  of  the  funda- 
mental conceptions  which  underlie  our  system,  any  at- 
tempt by  a  state  to  measure  the  tax  on  one  person's 
property  or  income  by  reference  to  the  property  or 
income  of  another  is  contrary  to  due  process  of  law 
as  guaranteed  by  the  Fourteenth  Amendment.  That 
which  is  not  in  fact  the  taxpayer's  income  cannot  be 
made  such  by  calling  it  income.  Compare  Nichols  v. 
Coolidge,  274  IT.  S.  531,  540.'' 

In  the  1934  Revenue  Act,  Congress  is  attempting  to 
measure  the  tax  on  one  annuitant's  income  by  reference  to 
the  income  of  another  annuitant. 

The  fact  that  a  large  amount  of  capital  may  have  been 
disposed  of  in  such  a  manner  that  the  receipt  therefrom  is 
postponed,  does  not  authorize  or  empower  Congress  to  re- 
taliate by  taxing  that  capital  on  an  assumed  or  fictional  ba- 
sis. If  the  purchase  of  annuities  postponed  the  receipt  of  in- 
come from  that  capital,  the  collection  of  an  income  tax  must 
necessarily  be  postponed  until  som.e  actual  income  is  deter- 
mined and  received.  Congress  cannot  tax  income  which 
might  have  been,  but  was  not  actually  received  or  accrued. 
The  power  which  Congress  attempts  to  exercise  in  this  3% 
provision  has  never  before  been  upheld.  If  this  principle  is 
now  sustained,  where  will  its  application  stop? 

Your  Honors  will  take  judicial  notice  that  a  vast  store- 
house of  capital  is  lying  idle  in  banks,  producing  no  income. 
The  Treasury  is  thus  deprived  of  taxes  on  the  income  which 
that  capital  might  produce  if  invested.  Can  Congress  re- 
quire that  3%,  or  any  percentage,  of  all  idle  funds  be  in- 
cluded in  gross  income  on  the  theory  that  that  amount  ap- 
proximates the  rate  of  return  from  the  average  investment 
of  capital? 
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The  Supreme  Court  has  rejected  the  theory  that  income 
tax  can  be  imposed  upon  the  average  basis  or  upon  a  con- 
jectural basis  in  order  to  avoid  delay  in  its  collection.  In 
Burnett  v.  Logan,  supra,  the  court  said : 

**As  annual  payments  on  account  ot*  extracted  ore 
come  in,  they  can  be  readily  apportioned  first  as  return 
of  capital  and  later  as  profit.  The  liability  for  income 
tax  ultimately  can  be  fairly  determined  without  resort 
to  mere  estimates,  assumptions  and  speculation.  When 
the  profit,  if  any,  is  actually  realized,  the  taxpayer  will 
be  required  to  respond.''  (Italics  ours.) 

It  is  submitted  to  Your  Honors  that  until  this  taxpayer 
has  received  her  cost  that  no  income  has  been  received, 
either  actually  or  constructively,  nor  has  any  accrued,  and 
therefore  there  is  nothing  upon  which  the  income  tax  statute 
can  operate.  The  argument  of  the  Commissioner  of  Internal 
Revenue  certainly  cannot  bear  close  scrutiny  that  the  full 
amount  of  $17,666.25  received  by  this  taxpayer  is  taxable 
for  the  reason  that  it  is  less  than  3%  of  the  amount  paid 
to  the  company  by  virtue  of  the  contract  of  May  15,  1929. 

In  other  words,  the  Commissioner  of  Internal  Revenue 
in  effect  is  saying  that  if  a  taxpayer  makes  a  bad  deal,  which 
results  in  no  profit,  that  he  is  to  be  taxed  regardless,  because 
he  should  have  made  a  deal  which  should  have  resulted  in 
profit,  in  order  that  the  income  tax  law  might  become  opera- 
tive and  the  Treasury  collect  some  tax. 

In  the  case  of  F.  A.  Gillespie  v.  Commissioner,  38  B.  T. 
A.  673,  with  respect  to  the  3%  of  the  cost  of  an  annuity  being 
considered  as  income,  in  reply  to  the  contention  that  it  was 
an  unreasonable  allocation.  Member  Disney  said  that  it  con- 
formed to  ''what  the  legislative  body  believed  to  be  the  in- 
come ordinarily  realised  by  the  annuitant/'  (Italics  ours.) 

If  this  be  the  measure  of  the  authority  of  Congress  to 
legislate  for  fiscal  purposes,  then  indeed  all  constitutional 


—  46  — 

restraint  has  gone  with  the  wind  and  we  have  neither  rules 
nor  land-marks  by  which  to  be  guided,  except  what  the  leg- 
islative body  at  any  given  time  believes  to  be  the  average 
income  ordinarily  received  by  a  taxpayer. 

If  the  Commissioner  of  Internal  Eevemie  is  correct  in 
his  interpretation  of  section  22  (b)  (2)  of  the  Revenue  Act 
of  193-1  and  Congress  had  the  constitutional  authority  to 
enact  that  statute,  then  the  Commissioner  of  Internal  Reve- 
nue is  acting  in  an  arbitrary  and  capricious  manner  when 
he  proposes  to  assess  a  tax  upon  an  income  of  less  than  the 
3%  provided. 

In  the  instant  case,  the  Commissioner  proposed  to  in- 
clude the  sum  of  $17,666.25  in  taxpayer's  gross  income, 
whereas  3%  of  the  value  of  the  property  turned  over  to  the 
corporation  would  be  not  less  than  $21,963.60.  If  the  Com- 
missioner of  Internal  Revenue  has  authority  to  reduce  the 
amount  taxable  to  less  than  3%  of  the  cost,  then  he  is  arro- 
gating unto  himself  legislative  authority.  An  anomalous 
situation,  indeed,  where  the  taxpayer  is  assessed  upon  in- 
come of  more  than  the  gross  amount  actually  received. 

It  is  submitted  to  Your  Honors  that  Congress  had  no 
intention  of  delegating  authority  to  the  Commissioner  of 
Internal  Revenue  to  juggle  taxpayer's  gross  income  about 
to  please  himself.  Neither  did  Congress  have  in  mind  to  tax, 
under  section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  pay- 
ments made  pursuant  to  a  contract  of  the  character  involved 
in  this  case.  Conceding  that  section  22  (b)  (2)  of  the  Reve- 
nue Act  of  1934  may  be  constitutional,  the  manner  in  which 
the  Commissioner  of  Internal  Revenue  has  sought  to  impose 
income  tax  upon  this  petitioner  is  arbitrary  and  capricious 
and  not  within  the  purview  of  section  22  (b)  (2).  If  Your 
Honors  hold  that  the  Commissioner's  act  is  within  the  pur- 
view of  section  22  (b)  (2)  of  the  Revenue  Act  of  1934,  then 
in  the  present  case,  that  section  is  unconstitutional  in  so  far 
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as  it  attempts  to  levy  an  income  tax  upon  this  taxpayer  with 
respect  to  the  amount  received  during  the  calendar  year 
1935  by  virtue  of  the  terms  of  the  contract  of  May  15,  1929. 

A  provision  of  a  Revenue  Act,  attempting  to  impose  an 
income  tax  on  capital,  contravenes  the  provisions  of  article 
If  section  2,  clause  3,  and  of  article  I,  section  9,  clause  4,  of 
the  Constitution  of  the  United  States;  and  a  provision  at- 
tempting to  impose  a  tax  upon  the  basis  of  averages,  or  of 
speculation  and  conjecture,  without  regard  to  actualities,  is 
arbitrary  and  capricious,  and  contravenes  the  due  process 
clause  of  the  Fifth  Amendment. 

In  Eisner  v.  Macomber,  252  U.  S.  189,  64  L.  ed.  521, 
holding  that  a  provision  of  a  revenue  act  imposing  an  in- 
come tax  on  stock  dividends  was  unconstitutional  as  a  tax 
on  capital  not  apportioned  among  the  states,  the  court  said, 
at  page  205 : 

'^The  Sixteenth  Amendment  must  be  construed  in 
connection  with  the  taxing  clauses  of  the  original  Con- 
stitution and  the  effect  attributed  to  them  before  the 
amendment  was  adopted.  In  Pollock  v.  Farmers  Loan  & 
Trust  Co.,  158  U.  S.  601,  under  the  Act  of  August  27, 
1894,  C.  349,  paragraph  27,  28  Stat.  509,  553,  it  was 
held  that  taxes  upon  rents  and  profits  of  real  estate  and 
upon  returns  from  investments  of  personal  property 
were  in  effect  direct  taxes  upon  the  property  from  which 
such  income  arise,  imposed  by  reason  of  ownership ;  and 
that  Congress  could  not  impose  such  taxes  without  ap- 
portioning them  among  the  states  according  to  popu- 
lation, as  required  by  Art.  I,  section  2,  clause  3,  and 
section  9,  clause  4,  of  the  original  Constitution. 

**  Afterwards,  and  evidently  in  recognition  of  the  lim- 
itation upon  the  taxing  power  of  Congress  thus  deter- 
mined, the  Sixteenth  Amendment  was  adopted,  in  words, 
lucidly  expressing  the  object  to  be  accomplished:  *The 
Congress  shall  have  powder  to  lay  and  collect  taxes  on 
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incomes,  from  whatever  source  derived,  without  appor- 
tiomnent  among  the  several  states,  and  without  regard 
to  any  census  or  enumeration. '  As  repeatedly  held,  this 
did  not  extend  the  taxing  power  to  new  subjects,  but 
merely  removed  the  necessity  which  might  otherwise 
exist  for  an  apportionment  among  the  states  of  taxes 
laid  on  income.  Brusliaher  v.  Union  Pacific  R.  R.  Co., 
240  U.  S.  1,  17-19;  Stanton  v.  Baltic  Mining  Co.,  240 
U.  S.  103,  112,  et  seq.;  Peck  S  Co.  v.  Lowe,  247  U.  S. 
165,  172-173. 

"A  proper  regard  for  its  genesis,  as  well  as  its 
very  clear  language,  requires  also  that  this  amendment 
shall  not  be  extended  by  loose  construction,  so  as  to 
repeal  or  modify,  except  as  applied  to  income,  those 
provisions  of  the  Constitution  that  require  an  appor- 
tionment according  to  population  for  direct  taxes  upon 
property,  real  and  personal.  This  limitation  still  has 
an  appropriate  and  important  function,  and  is  not  to 
be  overridden  by  Congress  or  disregarded  by  the 
courts.'^ 

The  3  per  cent  provision  of  section  22  (b)  (2)  of  the 
1934  Act  imposes  a  tax  on  capital  not  apportioned  among 
the  states  and  is  therefore  unconstitutional. 

The  3  per  cent  provision  is  also  capricious  and  arbi- 
trary, and  contrary  to  the  Fifth  Amendment. 

In  Schlesinger  v.  Wisconsin,  270  U.  S.  230,  70  L.  ed.  557, 
the  court  said,  on  page  240: 

"The  presumption  and  consequent  taxation  are  de- 
fended upon  the  theory  that,  exercising  judgment  and 
discretion,  the  legisalture  found  them  necessary  in  or- 
der to  prevent  evasion  of  inheritance  taxes.  That  is  to 
say,  'A'  may  be  required  to  submit  to  an  exactment 
forbidden  by  the  Constitution  if  this  seems  necessary 
in  order  to  enable  the  state  readily  to  collect  lawful 
charges  against  'B.^  Rights  guaranteed  by  the  Federal 
Constitution  are  not  to  be  so  lightly  treated;  they  are 
superior  to  this  supposed  necessity.   The  state  is  for- 
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bidden  to  deny  due  process  of  law  or  the  equal  protec- 
tion of  the  laws  for  any  purpose  whatsoever." 

In  Reiner  v.  Donnan,  285  U.  S.  312,  76  U.  ed.  772,  in 
holding  unconstitutional  a  provision  of  a  revenue  act  taxing 
every  transfer  made  within  two  years  before  death,  as  a 
gift  made  in  contemplation  of  death,  without  regard  to  the 
facts,  the  court  said,  on  page  325 : 

''A  statute  which  imposes  a  tax  upon  an  assump- 
tion of  fact  which  the  taxpayer  is  forbidden  to  contro- 
vert, is  so  arbitrary  and  unreasonable  that  it  cannot 
stand  under  the  Fourteenth  Amendment. 

' '  Nor  is  it  material  that  the  Fourteenth  Amendment 
was  involved  in  the  Schlesinger  case,  instead  of  the 
Fifth  Amendment,  as  here.  The  restraint  imposed  upon 
legislation  by  the  due  process  clauses  of  the  two  amend- 
ments is  the  same.  Coolidge  v.  Long,  282  U.  S.  582,  596. 
That  a  federal  statute  passed  under  the  taxing  power 
may  be  so  arbitrary  and  capricious  as  to  cause  it  to 
fall  before  the  due  process  of  law  clause  of  the  Fifth 
Amendment  is  settled.  Nichols  v.  Coolidge,  274  U.  S. 
531,  542;  Brushaber  v.  Union  Pac.  R.  Co,,  240  U.  S.  1, 
24-25;  Tyler  v.  United  States,  supra,  p.  504." 

After  discussing  the  effect  of  the  statutory  provision 
in  question,  the  court  further  said,  on  page  327 : 

^*  Plainly,  this  is  to  measure  the  tax  on  A's  proper- 
ty by  imputing  to  it  in  part  the  value  of  the  property  of 
B,  a  result  which  both  the  Schlesinger  and  Hoeper  cases 
condemn  as  arbitrary  and  a  denial  of  due  process  of 
law.  Such  an  exaction  is  not  taxation  but  spoliation.  *It 
is  not  taxation  that  government  should  take  from  one 
the  profits  and  gains  of  another.  That  is  taxation  which 
compels  one  to  pay  for  the  support  of  the  government 
from  his  own  gains  and  of  his  own  property.*  United 
States  v.  Railroad  Co.,  17  Wall.  322,  326." 

Similar  expressions  are  contained  in  Nichols  v.  Cool- 
idge, 274  U.  S.  531,  542,  71  L.  ed.  1184,  and  Hoeper  v.  Tax 
Commission,  284  U.  S.  206,  215,  76  L.  ed.  248. 
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From  the  foregoing  decisions  it  is  plain  that  Congress 
had  no  power  to  tax  the  petitioner,  nor  to  delegate  to  the 
Commissioner  of  Internal  Revenue  the  authority  to  compute 
a  fictional  basis  for  taxation,  upon  the  assumption  that  she 
received  income  at  an  arbitrary  rate  ^^approximating  the 
rate  of  return  in  the  average  annuity,"  without  regard  to 
the  actual  facts. 

ni. 

In  any  event  no  more  than  $15,000.00  was  received  by 
Maud  Gillespie  during  the  year  1935  from  F.  A.  Gillespie 
and  Sons  Company  under  the  terms  of  the  contract  of  May 
15,  1929,  the  remaining  amount,  $2,666.25,  being  a  loan  to 
the  taxpayer  from  F.  A.  Gillespie  and  Sons  Company. 

In  the  letter  of  final  determination  sent  to  the  taxpayer 
by  the  Commissioner  of  Internal  Revenue,  under  date  of 
March  2,  1939  (R.  10),  it  was  determined  by  the  Commis- 
sioner that  the  taxpayer  received  during  the  taxable  year 
1935  the  sum  of  $17,666.25  from  annuities. 

The  Board  held  in  its  decision  that  the  taxpayer  ac- 
quired two  annuities,  one  paying  $15,000.00  and  the  other, 
$10,000.00,  per  annum,  and  that  the  $10,000.00  per  annum 
annuity  had  been  turned  back  to  the  company  by  the  letter 
agreement  of  November  16,  1933  (R.  118),  which  was  effec- 
tive during  the  year  1935. 

Having  thus  concluded  that  the  Commissioner  was  in 
error  in  his  determination,  it  was  then  incumbent  upon  the 
Board  to  determine  from  the  evidence  the  correct  amount 
received  by  the  taxpayer  under  the  contract  of  May  15, 
1929.  Thus,  the  Board  having  concluded  that  the  Commis- 
sioner was  in  error,  there  was  no  presumption  attaching  to 
any  part  of  the  determination  of  the  Commissioner  that 
his  determination  was  correct. 
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If  the  petitioner's  evidence  goes  so  far  as  to  show  clear- 
ly and  distinctly  a  determinating  fact  which  establishes  that 
the  Commissioner's  determination  is  incorrect  and  the 
proofs  remain  unchallenged,  there  is  no  presumptive  valid- 
ity of  the  Commissioner's  rulings.  O'Rear  v.  Commissioner, 
80  F.  (2d)  473;  Mount  v.  Commissioner,  48  F.  (2d)  550; 
Lunsford  v.  Commissioner,  62  F.  (2d)  741;  Relvering  v. 
Taylor,  293  U.  S.  507,  55  S.  Ct.  287. 

In  the  Lunsford  case,  the  court  said : 

^*We  have  repeatedly  held  that  the  taxpayer  has 
made  out  his  case  when  he  has  put  in  proofs,  'clearly 
and  distinctly  tending  to  show'  a  determinating  fact. 
Rookwood  Pottery  Company  v.  Commissioner,  (C.  C. 
A.)  45  F.  (2d)  43;  Pioneer  Pole  and  Shaft  Company  v. 
Commissioner,  (C.  C.  A.)  55  F.  (2d)  861.  The  presump- 
tion that  the  Commissioner  is  right  is  procedural  and 
cannot  survive  such  proofs  unless  they  are  challenged 
by  contrary  proofs,  or  destructive  analysis,  and  we 
have  gone  so  far  as  to  say  that  the  taxpayer's  affirma- 
tive evidence  may  itself  contain  the  necessary  challenge 
and  furnish  the  material  for  such  analysis.  Crowell  v. 
Commissioner,  (C.  C.  A.)  62  F.  (2d)  51,  decided  Decem- 
ber 6,  1932.  There  is  nothing  of  that  sort  here.  There 
are  no  contrary  proofs,  and  no  reasonable  inference  can 
be  drawn  from  the  taxpayer's  proofs  to  support  the 
respondent's  position.  The  record  is  clear  that  the  pay- 
ment to  the  taxpayer  was  a  gift.  The  holding  of  the 
Commissioner  and  the  Board  to  the  contrary  is  clearly 
arbitrary,  and  must  be  set  aside." 

In  the  Relvering  v.  Taylor  case,  the  Supreme  Court, 
speaking  through  Mr.  Justice  Butler,  stated: 

"We  find  nothing  in  the  statutes,  the  rules  of  the 
Board  or  our  decisions  that  gives  any  support  to  the 
idea  that  the  Commissioner's  determination  shown  to 
be  without  rational  foundation  and  excessive  will  be 
enforced  unless  the  taxpayer  proves  he  owes  nothing  or, 
if  liable  at  all,  shows  the  correct  amount.  While  deci- 
sions of  the  lower  courts  may  not  be  harmonious,  our 
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attention  has  not  been  called  to  any  that  persuasively 
supports  the  rule  for  which  the  Commissioner  here 
contends. 

"Unquestionable  the  burden  of  proof  is  on  the  tax- 
payer to  show  that  the  Commissioner's  determination 
is  invalid.  Lucas  v.  Structural  Steel  Co.,  281  U.  S.  264, 
271,  50  S.  Ct.  263,  74  L.  ed.  848;  Wickwire  v.  Reinecke, 
275  U.  S.  101,  105,  28  S.  Ct.  43,  72  L.  ed.  184;  Welch  v. 
Helvering,  290  U.  S.  Ill,  115,  54  S.  Ct.  8,  78  L.  ed.  212. 
Frequently,  if  not  quite  generally,  evidence  adequate  to 
overthrow  the  Commissioner's  finding  is  also  sufficient 
to  show  the  correct  amount,  if  any,  that  is  due.  See, 
e.  g.,  Barcy  v.  Commissioner,  (C.  C.  A.)  QQ  F.  (2d)  581, 
585.  But,  where  as  in  this  case,  the  taxpayer's  evidence 
shows  the  Commissioner's  determination  to  be  arbi- 
trary and  excessive,  it  may  not  reasonably  be  held  that 
he  is  bound  to  pay  a  tax  that  confessedly  he  does  not 
owe,  unless  his  evidence  was  sufficient  also  to  establish 
the  correct  amount  that  lawfully  might  be  charged 
against  him." 

Miss  Ruth  Reynolds,  assistant  secretary  of  F.  A.  Gil- 
lespie and  Sons  Company,  testified  (R.  125)  that  in  1935  the 
company  paid  Mrs.  Gillespie  the  sum  of  $15,000.00  on  the 
contract  and  $2,666.25  as  a  loan.  On  cross  examination,  the 
nature  of  this  payment  was  most  clearly  brought  out  by  the 
attorney  for  the  Commissioner.  The  testimony  on  cross 
examination  at  R.  140  being  as  follows : 

*'By  Mr.  Anderson: 

Q.  You  stated  on  direct  examination  that  Mrs. 
Gillespie  received  from  Gillespie  &  Sons  $17,666.25  dur- 
ing 1935,  the  year  at  issue  here,  of  which  amount  $2,- 
666.25  represented  a  loan.  Does  the  corporation's  rec- 
ords disclose  that  this  amount  is  a  loan  outstanding? 
In  other  words,  is  it  listed  as  a  loan  receivable  or  an 
account  receivable  on  the  corporation's  books? 

A.   It  is  not. 

Q.  What  is  the  basis  for  your  statement  that  this 
amount  was  a  loan? 
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A.  The  information  given  me  by  Mr.  P.  A.  Gilles- 
pie at  the  time  the  money  was  advanced. 

Q.   Who  was  P.  A.  Gillespie? 

A.  P.  A.  Gillespie  is  vice-president,  under  whom  I 
work. 

Q.   What  did  he  tell  youf 

A.  He  told  me  Mrs.  Gillespie  had  a  note  in  the 
amannt  of  $2,500,  and  interest  of  $166.25,  which  had  to 
be  met,  and  she  desired  the  company  to  advance  the 
money  to  pay  that  in  the  nature  of  a  loan. 

Q.  The  corporation  has  no  record  on  its  books  that 
this  was  a  loan? 

A.  Except  a  notation  in  their  ledger. 

Q.  Who  made  that  notatoin? 

A.  I  did. 

Q.  Pursuant  to  Mr.  Gillespie's  instructions? 

A.  Yes. 

Q.  Did  Mrs.  Gillespie  give  a  note  for  that  loan? 

A.  No. 

Q.  Or  any  security? 

A.  No. 

Q.  Did  it  provide  for  any  interest? 

A.  No,  sir. 

Q.  Did  she  ever  pay  any  interest? 

A.  No,  sir. 

Q.  Has  the  loan  ever  been  repaid? 

A.  No,  sir. 

Q.  Up  to  this  time? 

A.  Not  to  this  time. 

Mr.  Anderson :    That  is  all. 

Mr.  Rorschach:    That  is  all.'' 

Mrs.  Maud  Gillespie,  the  petitioner,  testified  in  her  dep- 
osition (R.  69) : 

''Mr.  Rorschach:  Q.  And  how  much  did  the  com- 
pany pay  you  in  the  year  1935  ? 
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A.   $17,666.25. 

Q.  Now,  under  this  amended  agreement  the  com- 
pany was  obliged  to  pay  you  $15,000.00  for  the  year 
1935.  Can  you  explain  the  additional  $2,666.25  that  was 
paid  you  in  1935  by  the  company? 

A.  Well,  I  had  a  mortgage  on  a  building  in  Holly- 
wood and  I  didn't  have  the  money  to  pay  it  off  so  they 
lent  me  the  money  to  pay  that  mortgage  off. 

Q.  And  what  was  the  amount  of  that  that  they  let 
you  have! 

A.   Well,  they  let  me  have  $2,666.25." 

It  is  submitted  to  Your  Honors  that  the  Board  having 
found  that  the  Commissioner  of  Internal  Eevenue  erred  in 
his  determination,  then  it  left  the  Commissioner's  deter- 
mination mthout  any  presumptive  validity  in  any  respect 
and  it  then  became  necessary  for  the  Board  to  determine 
from  the  evidence  and  the  facts  taxpayer's  correct  tax  li- 
ability for  the  year  1935.  The  only  evidence  before  the  Board 
was  that  of  petitioner's  witness  Miss  Reynolds,  in  which  she 
testified  on  both  direct  and  cross  examination  that  the  $2,- 
666.25  was  a  loan  to  Mrs.  Gillespie  and  was  so  shown  on 
the  ledger  of  the  company's  books  and  the  testimony  of  the 
petitioner. 

The  fact  that  Mrs.  Gillespie  had  a  contract  with  the  cor- 
poration was  presumed  by  the  Board  to  warrant  the  assump- 
tion that  the  loan  was  in  fact  not  a  loan  but  a  payment  on 
account  of  the  contract.  We  say  that  this  is  stretching  the 
presumptive  correctness  of  the  Commissioner's  determina- 
tion. As  was  said  in  Mount  v.  Co^nmissioiier,  supra: 

''There  must  be  a  limit  beyond  which  the  presump- 
tive correctness  of  the  Commissioner's  determination 
may  not  be  stretched  in  order  to  defeat  a  taxpayer.  On 
the  facts  appearing  in  this  record,  the  burden  which  the 
taxpayer  carried  of  establishing  that  there  was  no  fair 
market  value  for  his  share  was  sustained." 
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It  is  submitted  to  Your  Honors  that  no  evidence  was 
introduced  before  the  Board  upon  which  the  Board  could 
find  other  than  that  the  sum  of  $2,666.25,  received  by  the 
taxpayer  during  the  year  1935,  was  a  loan.  The  petitioner 
made  out  her  case  and  no  further  duty  rested  upon  her  to 
offer  testimony  with  respect  to  an  issue  in  which  the  burden 
of  proof  then  rested  upon  the  Commissioner. 

It  was  held  by  the  Board  in  Rainbow  Gasoline  Cor- 
poration V.  Commissioner,  31  B.  T.  A.  1050,  that  the  failure 
to  establish  an  interest  deduction  for  the  years  1928  and 
1929  for  which  the  Commissioner  had  contended  in  his  let- 
ter of  determination  and  which  the  Board  sustained  did  not 
warrant  the  presumption  that  the  deficiency  should  be  in- 
creased by  the  disallowance  of  an  interest  deduction  for  the 
year  1930,  claimed  by  the  respondent  at  the  time  of  trial. 
There  was  no  proof  on  the  part  of  the  Commissioner  with 
respect  to  the  increased  deficiency  claimed  for  the  year  1930, 
even  though  there  was  no  proof  that  any  interest  was  in 
fact  ever  paid.  In  that  case,  the  Board  said : 

'^At  the  hearing  respondent  also  claimed  such  in- 
crease in  the  deficiency  for  1930  as  would  result  from 
the  inclusion  in  petitioner's  income  for  that  year  of  the 
amount  of  $1,635.23  allowed  as  a  deduction  for  accrued 
interest,  on  the  ground  that  there  was  no  legal  liability 
on  the  part  of  the  petitioner  to  pay  interest  on  the  ac- 
count of  the  Henderson  Company,  and  hence  the  deduc- 
tion for  accrued  interest  in  1930  had  been  erroneously 
allowed. 

''In  support  of  its  contentions,  petitioner  offered 
the  testimony  of  its  general  auditor  to  the  effect  that 
in  December,  1930,  interest  was  accrued  on  the  books  on 
the  average  balance  of  the  Henderson  Co.  account  for 
each  of  the  years  1928,  1929  and  1930  pursuant  to  the 
instructions  of  the  general  manager  of  the  petitioner 
corporation. 

''The  issue  joined  by  the  pleadings  of  the  parties 
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filed  prior  to  the  hearing  having  raised  specifically  the 
question  whether  there  was  any  legal  obligation  on  the 
part  of  the  petitioner  to  pay  interest  on  the  account  of 
the  Henderson  Co.,  the  mere  proof  of  accrual  on  the 
books  of  the  petitioner  is  insufficient,  we  think,  to  estab- 
lish the  liability,  respondent  ^s  contention  being  that  the 
accrual  was  erroneous  because  of  the  lack  of  legal  obli- 
gation to  pay.  There  is  no  proof  that  any  interest  was 
in  fact  ever  paid,  nor  that  the  petitioner  was  legally  li- 
able to  pay  interest,  or,  if  so,  at  what  rate,  nor  that 
the  general  manager  of  petitioner  was  authorized  to 
direct  the  accrual,  and  it  appears  that  no  interest  was 
accrued  for  1928.  or  1929  until  in  December,  1930.  In 
these  circumstances  the  interest  deduction  claimed  by 
the  petitioner  for  1928  and  1929  must  be  disallowed  for 
lack  of  proof. 

''Petitioner  further  contends  that  in  any  event  the 
increased  deficiency  for  1930  claimed  by  respondent 
must  be  denied  for  the  reason  that  the  burden  was  upon 
respondent  to  prove  that  the  allowance  of  the  deduction 
for  that  year  was  erroneous,  and  no  proof  on  this  point 
was  offered  by  respondent. 

^'In  the  situation  presented  here,  we  think  that  pe- 
titioner's argument  is  sound.  No  duty  rests  upon  the  pe- 
titioner to  offer  testimony  with  respect  to  an  issue  on 
which  the  burden  of  proof  rests  on  the  respondent.  The 
presumption  was  that  what  had  been  done  by  the  Com- 
missioner was  correct.  No  testimony  was  offered  to  show 
that  it  was  not.  We  therefore  hold  that  the  revisions  in 
deficiencies  asked  for  by  respondent  should  not  be  al- 
lowed." (Italics  ours.) 
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IV. 

In  the  alternative,  if  any  part  of  the  sum  of  $15,000.00 
received  by  Maud  Gillespie  from  F.  A.  Gillespie  and  Sons 
Company  during  the  year  1935  was  taxable,  then  only  such 
portion  of  the  $15,000.00  is  taxable  as  represents  3  per  cent 
of  what  an  annuity  would  have  cost  on  May  15,  1929,  as 
would  have  produced  the  sum  of  $15,000.00  per  annum  dur- 
ing the  lifetime  of  Maud  Gillespie. 

The  Board  held  that  the  petitioner  on  May  15,  1929, 
agreed  to  the  transfer  of  certain  properties  to  F.  A.  Gilles- 
pie and  Sons  Company  and,  as  part  consideration,  the  com- 
pany agreed  to  pay  the  petitioner  two  annuities  to  pay  the 
sum  of  $15,000.00  per  year  for  life  and  $10,000.00  per  year 
for  life  (R.  142  and  146). 

The  Board  found,  further,  that  the  conveyance  of  the 
property  by  petitioner  was  made  for  two  purposes,  namely : 
First,  as  the  purchase  of  a  specified  annuity  to  herself  dur- 
ing her  life ;  second,  the  remainder  over  as  a  gift  of  the  ex- 
cess of  the  value  of  such  properties  over  the  cost  of  acquir- 
ing the  annuities  for  the  benefit  of  her  children  and  her 
grandchildren  (R.  146).  The  Board  further  found  (R.  148) 
that  the  petitioner  on  November  16,  1933,  agreed  to  the  sus- 
pension of  the  guaranteed  dividend  payment  of  $10,000.00 
annually  (R.  118).  During  the  years  1935  and  the  other 
years  up  to  and  including  the  date  of  the  hearing  nothing 
had  been  paid  on  the  guaranteed  dividend  payment  (R.  148) 
and  the  petitioner  donated  back  to  the  company  all  of  these 
payments. 

Testimony  by  the  petitioner  at  R.  67  is  as  follows  : 

^*Q.  Now,  this  contract  of  May  15,  1929,  by  which 
you  were  obliged  to  turn  over  this  property  to  the  com- 
pany, did  you  turn  over  the  property  and  execute  the 
deeds  and  documents  and  conveyances  and  all  the  mat- 
ters that  pertained  to  the  dividends  of  $10,000.00  a  year? 
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Have  you  made  any  change  with  respect  to  those  pay- 
ments, or  any  amendment  to  that  contract? 

A.   Yes,  I  have. 

Q.   Do  you  recall  the  nature  of  that  change! 

A.  Well,  I  was  receiving — shall  I  tell  you  the 
amount  I  was  receiving  at  that  time! 

Q.   Yes. 

A.  I  was  receiving  $15,000.00  a  year  in  monthly 
payments  and  at  the  end  of  the  year  $10,000.00,  I  sup- 
pose in  the  nature  of  a  dividend,  and  I  turned  back  the 
$10,000.00  to  the  company  for  investment  provided  that 
Mr.  Gillespie  would  do  the  same  thing. 

Q.   And  has  that  agreement  been  carried  out? 

A.   Yes,  it  has.'' 

Maud  Gillespie  could  have  purchased  from  a  reputable 
life  insurance  company  doing  business  in  the  United  States 
an  annuity  which  would  have  paid  her  the  sum  of  $15,000.00 
per  year  for  life  on  May  15,  1929,  for  the  sum  of  $196,537.50 
(E.  149).  An  annuity  could  have  been  purchased  by  Maud 
Gillespie  from  a  life  insurance  company  doing  business  in 
the  United  States  on  May  15,  1929,  which  w^ould  have  paid 
her  $10,000.00  per  year  for  life  for  $131,025.00 ;  or  the  two 
annuities  totaling  $25,000.00  could  have  been  purchased  for 
$327,562.50  (R.  150). 

If  any  portion  of  the  $15,000.00  received  by  Maud  Gil- 
lespie from  F.  A.  Gillespie  and  Sons  Company  during  the 
taxable  year  1935  is  taxable,  then  only  so  much  is  taxable 
as  represents  3  per  cent  of  the  cost  of  acquiring  an  annuity 
from  a  reputable  life  insurance  company  on  May  15,  1929, 
which  would  have  paid  Maud  Gillespie  the  sum  of  $15,000.00 
per  annum  for  life. 

The  Board  held  that  Maud  Gillespie  should  be  taxed  on 
both  annuities  for  the  year  1935,  even  though  she  was  only 
receiving  payment  under  one  of  them.  What  an  anomalous 
situation !  If  a  taxpayer  had  ten  annuities  that  had  cost  him 
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$100,000.00  each  and  was  only  receiving  payment  of,  say, 
$5,000.00  a  year  under  one  of  the  annuities  and  nothing  from 
the  other  nine,  then  under  the  theory  propounded  by  the 
Board,  the  taxpayer  would  be  required  to  pay  three  per  cent 
of  the  cost  of  the  ten  annuities,  or  $30,000.00,  although  he 
had  received  only  $5,000.00  from  the  one  annuity. 

The  Board  found  that  it  was  Mrs.  Gillespie's  intention 
to  make  a  gift  or  contribution  of  the  excess  value  of  the 
properties  to  the  corporation  for  the  benefit  of  her  children 
or  grandchildren.  Obviously  it  was  her  intention,  and  the 
Board  so  finds  (R.  148),  to  make  a  contribution  of  the  $10,- 
000.00  annual  payment  for  at  least  a  period  of  three  years, 
beginning  November  16, 1933. 

The  Member  in  his  opinion  concedes  the  donative  intent 
of  the  petitioner  in  donating  to  the  corporation  and  to  her 
children  and  grandchildren  the  remainder  of  the  value  of 
the  property  over  the  cost  of  the  so-called  annuities  as  a 
gift  or  contribution  for  the  benefit  of  these  children  or  grand- 
children. Would  it  not  be  just  as  reasonable  to  perceive 
the  donative  intent  of  the  petitioner  in  her  amendment  to  the 
contract  of  May  15, 1929,  on  November  16,  1933?  If  she  was 
donating  property  in  excess  of  the  cost  of  two  annuities,  one 
for  $15,000.00  and  one  for  $10,000.00,  on  May  15,  1929,  could 
she  not  just  as  reasonably  donate  the  payment  or  the  addi- 
tional value  of  the  so-called  $10,000.00  annuity  in  1933  when 
she  entered  into  the  new  agreement  relieving  the  company 
of  the  $10,000.00  dividend  guarantee? 

With  respect  to  the  property  turned  over  to  the  corpo- 
ation,  Mrs.  Gillespie  made  this  statement  (R.  71)  : 

*^0h,  yes,  surely,  I  turned  this  over  so  that  my  sons 
and  my  grandchildren  would  benefit  by  it.'' 

Again,  at  R.  72,  she  stated : 

'*Well,  I  figured  that  was  turned  into  the  company 
for  the  benefit  of  my  children  and  my  grandchildren. ' ' 
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At  R.  73  she  stated: 

'  ^  Well,  I  made — I  gave  my  property  to  the  company 
to  safeguard  my  children  and  my  grandchildren. ' ' 

After  the  payments  were  made  to  her  during  her  lifetime,  it 
was  Mrs.  Gillespie's  intention  to  consider  the  remainder 
over  as  a  gift  or  contribution  to  the  corporation  for  her  chil- 
dren and  grandchildren.  Upon  being  asked  this  question  (R. 
73): 

'"And  did  you  consider  the  remainder  over  the  val- 
ue of  this  property  as  a  gift  or  contribution  to  your 
children?", 

she  replied: 

**It  was  just  a  gift  to  my  children  and  my  grand- 
children. ' ' 

In  Ellerson  v.  Grove,  44  F.  (2d)  493,  the  Circuit  Court 
said  that  a  gift  is  a  voluntary  transfer  of  property  without 
consideration  and  that  the  elements  necessary  to  validate  a 
gift  are  the  donor's  intent,  delivery  and  acceptance  by  the 
donee.  At  page  496,  the  court  said : 

''A  *gift'  is  a  voluntary  transfer  of  property  from 
one  to  another  without  consideration.  To  validate  it, 
three  things  are  necessary:  Donor's  intention,  deliv- 
ery of  the  article,  and  acceptance  by  donee.  Where  a 
gift  is  consummated,  it  is  as  valid  in  law  as  anything 
else.  Farrington  v.  Tennessee,  95  U.  S.  679,  at  page  683, 
24L.  ed.  558." 

The  gift  of  a  portion  of  the  property  is  to  be  inferred 
from  the  fact  which  is  stipulated,  that  the  property  trans- 
ferred by  the  petitioner  to  F.  A.  Gillespie  and  Sons  Company 
under  the  contract  of  May  15, 1929,  far  exceeded  the  cost  of 
purchasing  an  annuity.  G.  Wildy  Gihhs,  28  B.  T.  A.  18 ;  Anna 
L.  Raymond,  40  B.  T.  A.  244;  May  Rogers,  31  B.  T.  A.  994. 

It  is  therefore  submitted  to  Your  Honors  that  assum- 
ing, but  not  admitting,  that  the  1935  receipts  was  not  in  the 
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nature  of  a  deferred  payment  on  a  sale  and  that  section  22 
(b)  (2)  of  the  Eevenue'Act  of  1934  is  constitutional,  then 
the  taxpayer  could  be  taxed  no  more  than  three  per  cent 
of  the  cost  of  an  annuity  purchased  on  May  15,  1929,  which 
would  produce  $15,000.00  per  year.  The  Board  found  that 
the  cost  of  such  an  annuity  would  have  been  $196,537.50  and 
that  petitioner's  taxable  income  from  that  source  for  the 
year  1935  would  be  three  per  cent  of  that  amount,  or  $5,- 
896.12,  plus  the  sum  of  $2,666.25,  which  the  Board  held  not  to 
be  a  loan. 

It  is  insisted  that  there  is  no  basis  under  section  22 
(b)  (2)  of  the  Revenue  Act  of  1934  upon  which  to  tax  the 
taxpayer  upon  the  alleged  cost  of  an  annuity  when  she  re- 
ceived nothing  from  the  annuity.  Conceding  that  the  tax- 
payer purchased  two  annuities,  there  is  no  authority  under 
section  22  (b)  (2)  of  the  Revenue  Act  of  1935  which  per- 
mits the  Commissioner  of  Internal  Revenue  to  exact  a  tax 
from  the  taxpayer  based  upon  the  so-called  purchase  of  an 
alleged  annuity,  when  the  taxpayer  receives  nothing  from 
that  *  ^annuity''  during  the  taxable  year. 

Conclusion, 

In  conclusion,  the  taxpayer  rests  her  case  upon  the  fol- 
lowing points  and  cases  cited  in  the  brief  in  support  of  same  : 

I. 

The  Board  erred  and  should  have  found  that  the  pay- 
ment made  to  Maud  Gillespie  in  the  calendar  year  1935  by 
^drtue  of  the  terms  of  the  contract  of  May  15,  1929,  was  an 
agreement  for  sale  and  was  on  the  basis  of  a  deferred  pay- 
ment and  no  taxable  gain  was  realized  until  the  cash  pay- 
ments exceeded  the  cost.  F.  A.  Gillespie  and  Sons  Company 
was  an  oil  company  and  was  not  in  the  insurance  business 
nor  licensed  under  the  laws  of  the  State  of  Oklahoma  to  en- 
gage in  the  insurance  business  or  in  the  business  of  grant- 


—  32  — 

ing  annuities.  If  the  contract  is  construed  to  be  an  annuity, 
then  F.  A.  Gillespie  and  Sons  Company  has  violated  the  laws 
of  the  State  of  Oklahoma  and  the  contract  is  void.  The  pre- 
sumption is  in  favor  of  supporting  the  validity  of  the  eon- 
tract;  hence,  the  only  construction  that  can  be  placed  upon 
the  contract  is  that  of  an  agreement  for  sale.  The  cost  of 
the  property  conveyed  by  Mrs.  Gillespie  in  1929  being  in 
excess  of  $700,000.00  and  less  than  $100,000.00  having  been 
received  up  to  January  1,  1935,  there  could  be  no  gain  arise 
out  of  the  receipt  of  $15,000.00  by  taxpayer  during  the 
year  1935. 

II. 
Section  22  (b)  (2)  of  the  Revenue  Act  of  1934  is  uncon- 
stitutional and  void  if  it  be  held  to  have  any  application  in 
the  instant  case,  for  the  reason  that  the  three  per  cent  pro- 
vision is  an  arbitrary  rate  and  in  the  case  of  this  taxpayer 
imposes  a  tax  on  capital  not  apportioned  among  the  states. 

III. 

The  Board  erred  in  finding  that  $2,666.25  was  not  a  loan 
to  taxpayer  from  F.  A.  Gillespie  and  Sons  Company.  There 
is  no  evidence  to  support  any  other  finding. 

IV. 

In  the  alternative,  if  any  part  of  the  sum  of  $15,000.00 
received  by  Maud  Gillespie  from  F.  A.  Gillespie  and  Son^ 
Company  during  the  year  1935  was  taxable,  then  only  such 
portion  of  the  $15,000.00  is  taxable  as  represents  three  per 
cent  of  what  an  annuity  would  have  cost  on  May  15,  1929,  as 
would  have  produced  the  sum  of  $15,000.00  per  annum  dur- 
ing the  life  of  Maud  Gillespie.  The  Board  found  as  a  fact 
that  two  *' annuities"  had  been  acquired  by  Maud  Gillespie, 
one  for  $15,000.00  per  year  and  one  for  $10,000.00  per  year, 
and  that  the  $10,000.00  per  year  annuity  had  been  donated 
back  to  the  company  by  a  supplemental  contract  of  Novem- 
ber 16,  1933.  The  Board  and  the  Commissioner  of  Internal 
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Eevenue  are  without  authority  to  find  an  assessment  against 
the  taxpayer  based  upon  an  annuity  from  which  the  tax- 
payer received  nothing  during  the  year  1935.  Section  22  (b) 
(2)  of  the  Revenue  Act  of  1934  does  not  authorize  such  an 
exaction,  if  it  be  conceded  that  it  is  constitutional,  and  our 
attention  has  not  been  called  to  any  other  section  of  the 
Revenue  Act  which  authorizes  any  such  exaction.  The  rule 
which  should  be  applied  in  this  case  has  been  well  stated  by 
Lord  Cairns  and  has  been  restated  in  many  federal  tax  de- 
cisions, Partington  v.  Attorney  General y  L.  R.  4  H.  L.  100, 
122: 

**I  am  not  at  all  sure  that  in  a  case  of  this  kind — a 
fiscal  case — form  is  not  amply  sufficient;  because  as  I 
understand  the  principle  of  all  fiscal  legislation,  it  is 
this :  If  a  person  sought  to  be  taxed  comes  within  the 
letter  of  the  law,  he  must  be  taxed,  however  great  the 
hardship  may  appear  to  the  judicial  mind  to  be.  On  the 
other  hand,  if  the  Crown,  seeking  to  recover  the  tax,  can- 
not bring  the  subject  within  the  letter  of  the  law,  the 
subject  is  free,  however  apparently  within  the  spirit  of 
the  law  the  case  might  otherwise  appear  to  be.  In  other 
words,  if  there  be  admissible  in  any  statute  what  is 
called  an  equitable  construction,  certainly  such  a  con- 
struction is  not  admissible  in  a  taxing  statute,  where 
you  can  simply  adhere  to  the  words  of  the  statute.  * ' 

All  of  which  is 

Respectfully  submitted, 

Haeold  E.  Rorschach, 
Jack  L.  Rorschach, 
Harold  C.  Harper, 

Counsel  for  Petitioner, 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  9883 


Parmer  A.   Gillespie,   Executor,   Estate  of  Maud 
Gillespie,  Deceased,  petitioner 

V. 

Commissioner  of  Intp:rnal  Revenue,  respondent 


ON  PETITION  FOR  REVIEW   OF   THE  DECISION   OF   THE   UNITED 
STATES  BOARD  OF  TAX  APPEALS 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  only  previous  opinion  in  the  present  case  is 
that  of  the  United  States  Board  of  Tax  Appeals 
(R.  142),  which  is  reported  in  43  B.  T.  A.  399. 

jurisdiction 

The  appeal  in  this  case  involves  income  taxes  for 
the  year  1935  in  the  amount  of  $549.76,  and  is  taken 
from  a  decision  of  the  Board  of  Tax  Appeals  entered 
on  March  20,  1941.  (R.  160.)  The  case  is  brought 
to  this  Court  by  a  petition  for  review  filed  on  June  19, 
1941  (R.  161-166),  pursuant  to  Sections  1141  and  1142 
of  the  Internal  Revenue  Code. 

(1) 


QUESTIONS  PRESENTED 

In  1929  when  the  taxpayer  was  57  years  old  she  and 
her  husband  entered  into  an  agreement  with  a  cor- 
poration, whereby  they  transferred  property  which 
they  owned  jointly  with  a  value  of  about  $1,400,000, 
in  part  consideration  for  which  the  corporation  agreed 
to  pay  her  $15,000  per  year  for  life  and  guaranteed 
to  her  also  that  she  should  receive  annually  as  divi- 
dends an  amount  equal  at  least  to  $10,000.  The 
amount  a  reputable  life  insurance  company  would 
have  charged  her  for  an  annuity  of  $25,000  is  $327,000, 
which  the  Board  decided  was  the  cost  of  the  aimuity. 
The  questions  presented  are: 

1.  Whether  the  agreement  between  the  taxpayer  and 
her  husband,  on  the  one  side,  and  the  corporation 
on  the  other  was  a  contract  of  sale  or  a  contract  for 
an  annuity. 

2.  If  the  contract  was  for  an  annuity,  whether 
$327,000  represented  the  cost  of  the  annuity. 

'3.  Whether  Section  22  (b)  (2)  of  the  Revenue  Act 
of  1934,  as  applied  to  the  facts  of  this  case,  violates 
the  Fifth  and  Sixteenth  Amendments. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  statutes  and  regulations  involved  will  be  found 
in  the  Appendix,  inf)Y(,  pp.  23-26. 

STATEMENT 

The  facts,  some  of  which  were  stipulated,  as  found 
by  the  Board  of  Tax  Appeals  (R.  144-150),  are  sub- 
stantiallv  as  follows : 


Taxpayer  was  an  individual  residing  at  712  North 
Roxbury  Drive,  Beverly  Hills,  California.  She  was 
born  on  June  9,  1872,'  and  was  married  to  Frank  A. 
Gillespie,  born  August  27,  1868,  in  1892.  They  had 
three  sons,  B.  A.  Gillespie,  L.  A.  Gillespie,  and  P.  A. 
Gillespie,  and  six  grandchildren.     (R.  144.) 

On  April  4,  1920,  F.  A.  Gillespie  &  Sons  Company, 
a  corporation,  hereinafter  called  the  company,  was 
organized  under  the  laws  of  Oklahoma,  with  a  capital 
stock  of  $1,000,000,  divided  into  10,000  shares  of  the 
par  value  of  $100  each.  The  shares  were  issued  9,980 
to  F.  A.  Gillespie  and  five  each  to  taxpayer  and  B.  A. 
Gillespie,  L.  A.  Gillespie,  and  P.  A.  Gillespie.  By  an 
instrument  executed  on  February  9,  1921,  F.  A.  Gilles- 
pie, in  consideration  of  the  fact  that  equitable  title  to 
some  of  the  properties  transferred  to  the  company 
for  the  issuance  of  its  stock  to  him  had  theretofore 
been  conveyed  to  taxpayer  and  B.  A.  Gillespie,  L.  A. 
Gillespie,  and  P.  A.  Gillespie,  thereby  declared  that  he 
held  9,975  of  the  shares  of  the  company  in  trust  in 
equal  shares  for  the  four  named  individuals  and  F.  A. 
Gillespie.  The  trust  term  was  limited  to  the  life 
of  the  last  surviving  beneficiary  and  the  corpus  was 
made  distributable  among  the  surviving  children  or 
grandchildren  of  taxpayer  and  F.  A.  Gillespie  or 
among  their  heirs.  (R.  144.)  The  beneficiaries  were 
entitled  to  receive  currently  all  dividends  paid  on  the 
stock  and  accretions  thereto.     On  the  death  of  tax- 


^  After  petition  for  review  of  the  Board's  decision  had  been  filed 
in  this  Court  taxpayer  died  in  September  1941.  Parmer  A.  Gilles- 
pie, her  executor,  was  substituted  as  petitioner  by  order  of  this 
Court  in  October  1941. 
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payer  or  F.  A.  Gillespie  within  the  trust  period,  the 
surviving  children  were  to  become  entitled  to  the  cur- 
rent distributions  and  on  their  death  similarly  within 
the  term  of  the  trust  this  right  was  to  pass  to  the 
grandchildren.  The  trustee  was  given  broad  powers 
of  management  and  investment,  and  surviving  trustees 
were  designated  (R.  144-145). 

Taxpayer  and  F.  A.  Grillespie  on  May  15,  1929, 
entered  into  two  agreements  by  the  first  of  which, 
after  reciting  that  they  were  living  separate  and  apart 
and  wished  to  settle  their  rights  in  their  properties, 
they  agreed  mutually  on  the  disposition  of  the  prop- 
erty which  they  owned  jointly  and  released  each  other 
reciprocally  of  all  claims  for  support  or  inheritance. 
With  the  exception  of  certain  personal  and  real  prop- 
erty which  was  set  aside  for  the  contractors  indi- 
vidually, the  bulk  of  the  property,  it  was  agreed,  was 
to  be  conveyed  to  the  F.  A.  Gillespie  &  Sons  Company. 
By  the  terms  of  the  second  agreement,  which  was 
executed  by  taxpayer,  F.  A.  Gillespie,  and  the  com- 
pany, the  two  first  named  conveyed  to  the  company 
the  following  property,  of  the  values  indicated,  which 
they  oAvned  jointly  (R.  145)  : 

X^.  S.  First  Liberty  Loan  bonds  and  Port  of  New  Orleans, 

Louisiana,    state    bonds $1,172,000.00 

Empress    Building,    Tulsa,    Oklahoma 150,000.00 

Sundry  lands  and  lots  located  in  Oklahoma 22,  512.  00 

Cash   and   accounts   receivable 04,  365.  22 

Sundry     stocks 25,  363.  00 

Total $1,  464,  240.  2E 

The  cost  of  the  above  property  to  F.  A.  Gillespie 
and  taxpayer  equaled  or  exceeded  the  above  fair  mar- 
ket value  (R.  146). 


As  part  consideration  for  the  conveyance  of  these 
properties  the  company  agreed  to  pay  to  F.  A.  Gil- 
lespie and  taxpayer,  each  respectively,  the  sum  of 
$15,000  per  year  for  life  and  guaranteed  to  taxpayer, 
in  addition,  that  she  should  receive  annually  as  divi- 
dends an  amount  equal  at  least  to  $10,000.  If  funds 
were  not  available  for  the  declaration  of  dividends  in 
this  amount,  the  company  agreed  to  pay  such  sum  to 
the  taxpayer.  F.  A.  Gillespie  agreed  in  addition  that 
he  would  not  sell  any  of  the  shares  of  the  company 
which  he  held  in  trust  without  the  consent  of  a 
majority  of  the  company's  directors  (R.  146). 

The  conveyances  of  property  by  taxpayer  to  F.  A. 
Gillespie  &  Sons  Company  in  accordance  with  such 
tripartite  agreement  were  made  for  tw^o  purposes, 
namely,  first,  as  a  purchase  of  the  specified  annuity 
to  herself  during  her  life,  to  the  extent  of  the  fair  cost 
thereof,  and,  secondly,  as  a  gift  of  the  excess  of  the 
value  of  such  properties  over  such  cost  for  the  benefit 
of  her  children  and  grandchildren  (R.  146). 

At  a  meeting  of  the  board  of  directors  of  the  com- 
pany duly  called  on  February  18,  1932,  the  contract 
executed  by  the  company  on  May  15, 1929,  under  which 
the  parties  had  been  acting,  was  adopted  and  ratified 
in  view  of  the  fact  that  ^Hhe  acquisition  by  this  Com- 
pany of  the  properties  and  assets  referred  to  in  said 
contract  are  [sic]  of  great  value  and  largely  in  excess 
of  the  amounts  provided  to  be  paid  under  the  terms 
of  said  contract  by  this  corporation.'*  It  was  acknowl- 
edged by  further  resolution  of  the  directors  that  the 
company  had  received  all  the  properties  agreed  to  be 
transferred  to  it  under  the  contract  (R.  146-147). 


On  the  same  date,  February  18,  1932,  deeds  trans- 
ferring the  realty  identified  above  as  the  Empress 
Building,  and  the  Gillespie  residence  in  Tulsa,  in- 
cluded above  in  sundry  Oklahoma  lands,  were  executed 
to  the  company.  A  final  deed  covering  lands  agreed 
to  be  conveyed  in  Oklahoma  was  executed  on  June 
25,1934  (R.  147). 

During  the  year  1932  taxpayer  and  the  company 
became  involved  in  certain  litigation  in  which  the  com- 
pany asserted  a  claim  for  debt  against  taxpayer  in 
the  amount  of  $17,845.05.  This  controversy  was  settled 
by  the  taxpayer's  agreement  to  pay  the  company  one- 
half  of  this  claim,  less  certain  minor  deductions,  out 
of  the  $10,000  which  should  become  due  to  her  from 
the  company  on  May  15,  1932,  and  by  the  transfer  to 
the  company  of  certain  realty  in  Santa  Monica,  Cali- 
fornia, owned  by  taxpayer.  The  company  agreed  to 
pay  to  taxpayer  at  once  $10,000  owed  by  it  under  the 
contract  less  $2,000  for  attorney's  fees  and  $2,000 
already  paid  to  taxpayer  (R.  147). 

On  June  22,  1932,  certain  lots  of  real  property  of 
undetermined  value  owned  by  taxpayer  and  located 
in  Santa  Monica,  California,  were  transferred  to  the 
company  (R.  147-148). 

Taxpayer,  on  November  16,  1933,  in  view  of  the 
depleted  financial  condition  of  the  company,  agreed 
to  the  suspension  of  the  dividend  payments  of  $10,000 
annually  for  three  years  or  for  such  shorter  period 
as  the  company  was  unable  to  make  them.  This  agree- 
ment was  madfe  contingent  on  the  suspension  by  F.  A. 
Gillespie  of  his  right  to  receive  $10,000  annually  from 
the  company,  the  funds  thereby  freed  to  be  used  in 


building  up  the  concern.  It  was  also  made  contingent 
on  the  payment  to  taxpayer  of  one-half  of  the  ^^net 
refund  on  Federal  taxes"  received  by  F.  A.  Gillespie 
in  December  1932.  It  was  stated  that  taxpayer  owned 
a  building  in  Los  Angeles,  a  $15,000  second  mortgage 
on  which  she  was  obligated  to  discharge  at  the  rate  of 
$2,500  annually,  and  that  the  funds  to  be  received  from 
F.  A.  Gillespie  were  to  be  applied  on  this  obligation 
(R.  148). 

The  following  payments  were  made  under  the  agree- 
ment of  May  15, 1929,  by  the  company  to  taxpayer  and 
F.  A.  Gillespie  on  the  dates  indicated  (R.  148)  : 

Petitioner  Gillespie 

1932 $34,  894.  01  $54,  375 

1933 25,  000.  00  15,  000 

1934 20,  000.  00  15,  000 

1935 17,  666.  25  

1936 19,  000.  00  

1937 15,  000.  00  

1938 15,  000.  00  

1939 15,  000.  00  

Of  the  amounts  paid  in  1932,  $15,394.01  received  by 
taxpayer  and  $39,375  received  by  F.  A.  Gillespie  rep- 
resent adjustments  of  amounts  remaining  due  under 
the  contract  for  the  years  1929,  1930,  and  1931  (R. 
149). 

Of  the  amount  received  by  taxpayer  during  1935,  the 
taxable  year,  $2,666.25  is  noted  on  the  books  of  the 
company  as  a  loan.  However,  taxpayer  did  not  sign 
a  note  nor  give  security  for  this  amount.  No  interest 
was  agreed  on  and  up  to  the  time  of  the  hearing  in 
this  proceeding  no  payment  of  principal  or  interest 
had  been  made  (R.  149). 
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An  annuity  upon  the  life  of  a  male  individual  born 
in  the  United  States  on  August  22,  1868,  which  would 
have  paid  $15,000  per  amium  to  him  for  his  life  could 
have  been  purchased  from  a  reputable  life  insurance 
company  doing  business  in  the  United  States  on  May 
15,  1929,  for  the  sum  of  $153,750  (R.  149). 

An  annuity  upon  the  life  of  a  female  individual 
born  in  the  United  States  on  Jime  9,  1872,  which 
would  have  paid  the  sum  of  $15,000  per  annum  to  her 
for  her  life  could  have  been  purchased  from  a  rep- 
utable life  insurance  company  doing  business  in  the 
United  States  on  May  15,  1929,  for  the  sum  of  $196,- 
537.50.  An  annuity  upon  the  life  of  a  female  indi- 
vidual born  in  the  United  States  on  June  9,  1872, 
which  would  have  paid  the  sum  of  $20,000  per  annum 
to  her  for  her  life  could  have  been  purchased  from  a 
reputable  life  insurance  company  doing  business  in  the 
United  States  on  May  15,  1929,  for  the  smn  of  $262,- 
050.  An  annuity  upon  the  life  of  a  female  individual 
born  in  the  United  States  on  Jmie  9,  1872,  which 
would  have  paid  the  sum  of  $25,000  per  aimum  to  her 
for  her  life  could  have  been  purchased  from  a  rep- 
utable life  insurance  company  doing  business  in  the 
United  States  on  May  15,  1929,  for  the  sum  of  $327,- 
562.50  (R.  149-150). 

The  Commissioner  asserted  a  deficiency  on  the 
ground  that  the  entire  amomit  of  $17,666.25  which 
the  taxpayer  received  from  the  company  during  the 
taxable  year  should  have  been  included  in  her  income, 
presumably  on  the  ground  that  the  cost  of  the  annuity 
was  about  $700,000,  and  under  Section  22  (b)   (2)  of 


the  applicable  revenue  act  3%  of  $700,000  or  about 
$21,000  out  of  the  annual  payments  of  $25,000  should 
be  included  in  gross  income.  Since  the  payment  for 
the  taxable  year  was  only  $17,666.25  all  of  that  sum 
would  be  included  in  the  taxpayer's  income.  The 
Board  of  Tax  Appeals  decided,  however,  that  the  cost 
of  the  annuity  was  what  a  reputable  life  insurance 
company  would  have  charged  the  taxpayer  at  her  age 
in  1929,  when  the  contract  was  made,  which  was  about 
$327,000,  and  that  $9,826.88,  representing  3%  of  the 
actual  cost  of  such  an  annuity,  should  be  included  in 
gross  income.  The  Commissioner  did  not  file  the  cross 
appeal  and  therefore  has  acquiesced  in  the  Board's 
determination  that  the  cost  of  the  annuity  was  about 
$327,000,  instead  of  $700,000. 

SUMMARY  OF  ARGITMENT 

1.  In  1929  when  the  taxpayer  was  57  years  old,  she 
transferred  property  worth  about  $700,000  to  a  cor- 
poration in  consideration  of  its  promise  to  pay  her 
$25,000  a  year  for  the  rest  of  her  life.  Inasmuch  as 
the  amount  to  be  paid  by  the  company  depended  upon 
the  life  of  the  taxpayer,  and  might  be  as  little  as  sev- 
eral hundred  dollars  or  as  great  as  $750,000,  the  con- 
tract could  not  reasonably  be  construed  as  a  contract 
of  sale  but  rather  as  a  contract  for  an  annuity.  The 
Treasury  regulations  provide  that  amounts  received 
under  an  annuity  include  amoujits  received  in  periodic 
installments,  whether  annually  or  semiannually,  for 
life.  The  courts  have  also  defined  an  annuity  as  a 
sum  paid  yearly  or  at  other  specified  intervals  in  re- 
turn for  the  payment  of  a  fixed  sum  by  the  amniitant. 


10 

Since  the  contract  in  question  provides  that  the  tax- 
payer should  receive  $25,000  a  year  for  life,  the  Board 
correctly  determined  that  the  contract  was  for  an 
annuity  and  not  a  contract  of  sale. 

2.  At  the  hearing  before  the  Board  of  Tax  Appeals 
the  Commissioner  maintained  that  the  cost  of  the 
annuity  in  question  was  about  $700,000,  which  was 
the  value  of  the  property  transferred  by  the  taxpayer 
to  the  company.  But  the  Board  determined  that  the 
cost  was  what  a  reputable  life  insurance  company 
would  have  charged  for  an  annuity  of  $25,000  per  year 
for  a  woman  of  the  taxpayer's  age,  which  was  about 
$327,000,  and  that  the  balance  of  the  consideration 
paid  by  the  taxpayer  was  a  gift.  The  Commissioner 
did  not  file  a  cross  appeal  from  the  Board's  decision 
so  that  he  is  precluded  from  asking  this  Court  to  find 
that  the  cost  was  in  excess  of  the  amount  determined 
by  the  Board. 

However,  the  taxpayer's  personal  representative 
contends  that  the  cost  of  an  annuity  of  $15,000,  or 
about  $196,000,  is  the  correct  cost.  The  basis  for  this 
argument  is  that  in  1933  the  taxpayer  agreed  to  sus- 
pend the  payment  of  $10,000  by  the  company  for  a 
period  of  three  years.  But  the  contract  was  made  in 
1929,  and  it  expressly  provided  that  the  taxpayer 
should  receive  at  least  $25,000  per  year  for  her  life. 
What  she  did  in  later  years  in  regard  to  the  annual 
payments  is  immaterial.  The  cost  was  fixed  when  the 
contract  was  executed  in  1929. 

3.  The  taxpayer's  personal  representative  argues 
that  Section  22  (b)  (2)  violates  the  Sixteenth  Amend- 
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ment  because  until  the  consideration  paid  for  an  an- 
nuity is  recouped,  all  payments  under  the  contract 
are  a  return  of  capital.  It  is  impossible  to  demon- 
strate that  all  payments  under  an  annuity  contract 
are  a  return  of  capital  and  Congress  had  a  sound 
basis  for  the  premise  that  a  portion  of  each  annuity 
payment  in  fact  constitutes  income.  Congress  fixed 
the  rate  of  three  percent  of  the  cost  of  the  annuity 
because  it  approximated  the  rate  of  return  in  the 
average  annuity.  In  a  case  under  the  same  statute 
involving  similar  circumstances,  the  Seventh  Circuit 
has  upheld  the  validity  of  the  statute.  The  cases 
relied  upon  by  the  taxpayer's  personal  representative 
are  distinguishable. 

ARGUMENT 


The  agreement  of  May  15, 1929,  between  the  taxpayer  and  her 
husband  and  the  company  was  a  contract  for  an  annuity  and 
not  a  contract  of  sale 

The  petitioner's  decedent,  hereafter  called  the  tax- 
payer,' was  born  in  Jvme  1872.  She  and  her  husband 
had  three  sons  and  six  grandchildren.  In  April  1940, 
F.  A.  Gillespie  and  Sons  Company,  a  corporation  here- 
after called  the  company,  was  organized  under  the 
laws  of  Oklahoma  with  a  capital  stock  of  $1,000,000 
(R.  144). 

The  taxpayer  and  her  husband  in  May  1929,  entered 
into  two  agreements,  the  first  of  which,  after  recitmg 


2  The  taxpayer  died  in  September  of  1941  and  her  execntor  was 
substituted  in  her  place  by  order  of  this  Court,  dated  October  10, 
1941. 
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that  they  were  living  apart  and  wished  to  settle  their 
rights  in  their  property,  stated  that  they  agreed 
mutually  on  the  disposition  of  the  property  which  they 
owned  jointly.  The  bulk  of  the  property  was  to  be 
conveyed  to  the  company  by  the  terms  of  the  second 
agreement  wliich  was  executed  by  the  taxpayer,  her 
husband,  and  the  company.  The  taxpayer  and  her 
husband  conveyed  to  the  company  property  with  a 
value  of  about  $1,400,000  (R.  145). 

As  part  consideration  for  the  conveyance  of  these 
properties  the  company  agreed  to  pay  to  the  taxpayer 
and  her  husband  each,  respectively,  the  sum  of  $15,000 
per  year  for  life  and  guaranteed  to  the  taxpayer  in 
addition  that  she  should  receive  amiually  as  dividends 
an  amount  equal  at  least  to  $10,000.  Paragraph  1  of 
that  agreement  provides  in  part  (R.  29)  : 

In  consideration  thereof,  the  Corporation 
agrees  to  pay  to  the  Husband  and  Wife  each, 
respectively,  the  sum  of  Fifteen  Thousand 
($15,000)  Dollars  per  year,  as  long  as  they 
respectively  live,  and  in  addition  thereto  to  pay 
to  the  said  wife,  dividends  in  at  least  the  sum 
of  Ten  Thousand  ($10,000)  Dollars  per  year, 
and  if  for  any  reason  funds  are  not  available  to 
be  paid  as  dividends  in  the  manner  liereui  in- 
dicated, then  in  that  event  the  Corporation 
agrees  to  pay  to  the  said  Maud  Gillespie  herein 
called  the  Wife,  the  sum  of  Ten  Thousand  Dol- 
lars ($10,000)  per  year,  it  'being  the  purpose 
and  intention  of  this  agreement  that  the  Cor- 
poration pay  to  the  said  Maud  Gillespie  in  cash 
at  least  the  sum  of  Twenty-five  Thousand 
($25,000)  Dollars  per  year  hereafter,  [Italics 
supplied.] 
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In  November  1933  the  taxpayer,  in  view  of  the 
depleted  financial  condition  of  the  company,  agreed  to 
the  suspension  of  the  dividend  payments  of  $10,000  an- 
nually for  three  years  or  for  such  shorter  period  as 
the  company  was  unable  to  make  them.  The  payments 
made  to  the  taxpayer  in  the  taxable  year  by  the  com- 
pany aggregated  $17,666.25  (R.  148). 

An  annuity  upon  the  life  of  a  female  individual  born 
in  the  United  States  on  June  9,  1872,  which  would  have 
paid  the  amount  of  e$25,000  per  annum  to  her  for  her 
life  could  have  been  purchased  from  a  reputable  life 
insurance  company  doing  business  in  the  United 
States  on  May  15,  1929,  for  the  sum  of  $327,562.50 
(R.  150). 

Section  22  (b)  (2)  of  the  Revenue  Act  of  1934, 
Appendix,  infra,  p.  23,  provides  in  part  that  amounts 
received  as  an  annuity  under  an  annuity  contract 
shall  be  included  in  gross  income;  except  that  there 
shall  be  excluded  from  gross  income  the  excess  of  the 
amount  received  in  the  taxable  year  over  an  amount 
equal  to  three  percent  of  the  aggregate  premiums  or 
consideration  paid  for  such  annuity  (whether  or  not 
paid  during  such  year),  until  the  aggregate  amomit 
excluded  from  gross  income  under  the-  1934  income 
tax  law  or  prior  income  tax  laws  in  respect  of  such 
annuity  equals  the  aggregate  premiums  or  considera- 
tion paid  for  such  an  annuity. 

The  purpose  of  this  statutory  provision  is  explained 
in  the  Congressional  Committee  Reports  which  are  set 
forth  in  the  Appendix,  infra,  p.  24.  These  reports 
show  that  the  prior  Act  (the  1932  Act)  did  not  tax 
annuities  arising  under  contracts  imtil  the  annuitant 
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had  received  an  aggregate  amount  of  payments  equal 
to  the  total  amount  paid  for  the  annuity.  The  reports 
explained  that  payments  to  annuitants  are  in  fact 
based  upon  mortality  tables  which  purport  to  reflect 
a  rate  of  return  sufficient  to  enable  the  annuitant  to 
recover  his  cost  and  in  addition  thereto  a  low  rate 
of  return  on  his  investment.  The  reports  also  said 
that  the  change  in  the  1934  Act  continued  the  policy 
of  permitting  the  annuitant  to  recoup  his  alleged  cost 
tax-free  but  required  him  to  include  in  his  gross  in- 
come a  portion  of  the  annual  payments  in  an  amount 
equal  to  three  percent  of  the  cost  of  the  annuity.  The 
reports  set  forth  that  while  the  percent  used  was  arbi- 
trary, it  approximated  the  rate  of  return  in  the 
average  annuity. 

The  reports  also  state  that  statistics  show  that  an 
increasing  amount  of  capital  was  going  into  the  pur- 
chase of  annuities  with  the  result  that  income  taxes 
were  postponed  indefinitely.  The  change  in  the  statute 
merely  placed  the  return  on  this  form  of  investment 
on  the  same  basis  as  other  forms  of  investment  by 
taxing  that  portion  of  each  payment  which  in  fact 
constituted  income. 

Article  22  (b)  (2)-2  of  Treasury  Regulations  86, 
relating  to  the  Revenue  Act  of  1934,  Appendix,  infra, 
p.  23,  provides  that  amounts  received  as  an  annuity 
imder  an  annuity  or  endowment  contract  included 
amounts  received  in  periodic  installments  whether 
annually,  semiannually,  quarterly,  monthly  or  other- 
wise, and  whether  for  a  fixed  period  such  as  a  term 
of  years  or  for  an  indefinite  period  such  as  for  life. 
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This  definition  of  annuities  in  the  Regulations  clearly 
covers  the  contract  between  the  taxpayer  and  her  hus- 
band on  the  one  hand,  and  the  company  on  the  other, 
providing  for  the  payment  of  $25,000  per  year  for 
her  life. 

In  Bodine  v.  Commissioner,  103  F.  (2d)  982  (C.  C. 
A.  3d),  certiorari  denied,  308  U.  S.  576,  an  annuity 
was  defined  as  ^^a  sum  paid  yearly  or  at  other  specified 
intervals  in  return  for  the  payment  of  a  fixed  sum 
by  the  annuitant/' 

In  Continental  Illinois  Bank  <£•  Trust  Co.  v.  Blair, 
45  F.  (2d)  345  (C.  C.  A.  7th),  an  annuity  was  defined 
as  ^^an  allowance  or  payment  from  the  income  of  a 
fund  at  specific  periods  and  during  a  prescribed 
term.''  In  that  case  the  taxpayer  delivered  to  certain 
charitable  institutions  stocks  and  bonds  to  the  amount 
of  $350,000  and  received  in  return  their  obligations  to 
pay  him  at  stated  times  certain  sums  of  money  during 
a  prescribed  period.  The  Court  held  that  these  sums 
were  purchased  annuities  and  under  the  statute  then 
in  force  they  were  exempt  until  the  purchase  price  had 
been  returned. 

See  also  Raymond  v.  Commissioner,  114  F.  (2d)  140 
(C.  C.  A.  7th),  certiorari  denied,  311  U.  S.  710. 

Since  under  the  contract  of  May  15,  1929,  the  com- 
pany agreed  to  pay  the  taxpayer,  who  was  57  years 
old  at  the  time,  at  least  $25,000  per  year  for  the  rest 
of  her  life,  the  contract  seems  to  fit  the  definition  of 
an  annuity  contract  laid  down  in  the  treasury  regula- 
tions and  in  the  court  decisions  mentioned  above.  If 
the  contract  was  merely  a  contract  of  sale,  it  is  difficult 
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to  explain  the  absence  of  a  definite  selling  price.  The 
annuities  might  have  amounted  to  as  little  as  a  few 
hmidred  dollars,  or  to  as  great  an  amount  as  $750,000, 
depending  upon  the  life  of  the  taxpayer.  There  is  no 
evidence  to  show  that  the  taxpayer  reported  gain  or 
loss  in  the  year  1929  when  the  contract  was  executed. 
The  taxpayer  argues  that  the  company  had  no 
authority  under  the  law  of  Oklahoma  to  enter  into  a 
contract  for  an  annuity  (Br.  19-21).  We  are  not  con- 
cerned with  the  validity  of  the  contract  in  this  case. 
It  is  sufficient  for  our  pmposes  that  the  company  did 
enter  into  such  a  contract.  See  Old  Colony  R,  Co,  v. 
Commissioner^  284  U.  S.  552,  562. 

II 
The  Board  correctly  determined  the  cost  of  the  annuity 

Article  22  (b)  (2)-2.  of  Treasury  Eegulations  86, 
Appendix,  infra ,  p.  23,  illustrates  the  statute  with 
this  example:  ^^A"  bought  in  1933  for  $50,000  consid- 
eration a  life  aimuity  payable  in  annual  installments 
of  $5,000.  For  the  calendar  year  1934  he  would  be 
required  to  include  in  gross  income  $1,500  of  the 
$5,000  received  during  that  year  (three  percent  of 
$50,000),  $3,500  bemg  exempt.  If  ^^A''  should  live 
long  enough  to  receive  as  exempt  $50,000,  then  all 
amounts  he  receives  thereafter  under  the  annuity  con- 
tract would  be  inchided  in  gross  income. 

At  the  hearing  before  the  Board  of  Tax  Appeals, 
the  Commissioner  took  the  position  that  the  cost  of  the 
annuity  to  the  taxpayer  was  about  $700,000,  repre- 
senting her  share  of  the  property  transferred  to  the 
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company  in  consideration  of  the  annuity.  If  the 
Commissioner  had  been  upheld  by  the  Board  of  Tax 
Appeals,  the  entire  amount  received  by  the  taxpayer 
during  the  taxable  year,  namely,  $17,666.25,  would  have 
been  included  in  gross  income  because  three  percent 
of  $700,000  (as  provided  by  Section  22  (b)  (2))  would 
have  been  in  excess  of  $17,666.25.  But  the  Board  of 
Tax  Appeals  decided  that  the  cost  of  the  annuity  was 
$327,562.50,  representing  the  amount  a  reputable  life 
insurance  company  would  have  charged  the  taxpayer 
at  her  age  in  May  1929,  for  an  annuity  of  $25,000  per 
year,  and  that  the  balance  of  the  sum  of  about  $700,000 
was  either  a  gift  to  her  children  and  grandchildren  or 
a  contribution  to  the  corporate  capital.  Under  this 
holding,  $9,826.88  (representing  three  percent  of  $327,- 
562.50)  out  of  the  $17,666.25  received  during  the  tax- 
able year,  was  included  in  her  gross  income.  The 
Commissioner  acquiesced  in  this  part  of  the  Board's 
decision  and  did  not  file  a  cross  appeal  and  so  attempt 
to  include  all  of  the  $17,666.25  in  taxpayer's  gross 
income. 

On  this  appeal,  the  petitioner  contends  that  the 
Board  should  have  determined  the  cost  of  the  annuity 
to  be  about  $196,000  (the  cost  to  the  taxpayer  of  an 
annuity  of  $15,000  per  year),  instead  of  about  $327,000 
(the  cost  of  an  annuity  of  $25,000  per  year)  (Br.  57- 
61).  Of  course,  that  would  reduce  the  taxable  income 
to  about  $5,800  (three  percent  of  about  $196,000)  ni- 
stead  of  about  $9,800.  The  petitioner  contends  that 
the  taxpayer  purchased  two  annuities,  one  for  $15,000 
per  year  and  another  for  $10,000  per  year,  and  that 
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she  received  nothing  from  the  latter  during  the  tax- 
able year.  The  Board  correctly  construed  the  con- 
tract of  May  15,  1929,  as  guaranteeing  the  taxpayer 
an  annuity  of  $25,000  per  year  because  the  considera- 
tion for  the  annuity  was  a  lump  sum  and  the  contract 
expressly  recited  that  it  was  the  intention  of  the  agree- 
ment that  the  taxpayer  should  receive  at  least  $25,000 
per  year  in  cash  from  the  corporation.  Paragraph  1 
of  the  agreement  provides  in  part  (R.  29)  : 

*  *  *  In  consideration  thereof,  the  Cor- 
poration agrees  to  pay  to  the  Husband  and 
Wife  each,  respectively,  the  sum  of  Fifteen 
Thousand  ($15,000)  Dollars  per  year  as  long 
as  they  respectively  live,  and  in  addition  thereto 
to  pay  to  the  said  wife,  dividends  in  at  least 
the  sum  of  Ten  Thousand  ($10,000)  Dollars 
per  year,  and  if  for  any  reason  funds  are  not 
available  to  be  paid  as  dividends  in  the  manner 
herein  indicated,  then  in  that  event  the  Cor- 
poration agrees  to  pay  to  the  said  Maud  Gil- 
lespie herein  called  the  Wife,  the  sum  of  Ten 
Thousand  Dollars  ($10,000)  per  year,  it  'being 
the  purpose  and  intention  of  this  agreement 
that  the  Corporation  pay  to  the  said  Maud 
Gillespie  in  cash  at  least  the  sum  of  Ttventy- 
five  Thousand  ($25,000)  Dollars  per  year  here- 
after.    [Italics  supplied.] 

The  Board  said  in  its  opinion  (R.  157-158)  : 

The  $25,000  figure  must  be  taken  in  prefer- 
ence to  the  $15,000  sum  contended  for  by  peti- 
tioner, since  the  former  amount  was  that  for 
which  the  properties  were  transferred.  Subse- 
quent relinquishment  of  a  portion  of  the  an- 
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nuity  can  not  alter  the  determination  of  the 
amount  which  was  transferred  under  the  1929 
contract  as  consideration  for  the  annuities  re- 
ceivable by  petitioner.  No  argument  is  made, 
it  should  be  noted,  that  the  $10,000  guarantee 
of  the  dividends  to  be  received  annually  by 
petitioner  did  not  in  itself  constitute  an  an- 
nuity. Both  parties  seem  to  concede  that  it 
falls  in  a  class  with  the  $15,000  annuity  and  we 
have  so  treated  it. 

Ill 

Section  22  (b)  (2)  of  the  Revenue  Act  of  1934  as  applied  to  the 
facts  of  this  case  does  not  violate  the  fifth  or  sixteenth 
amendments  to  the  Constitution 

The  principal  contention  of  the  taxpayer's  personal 
representative  in  regard  to  the  constitutionality  of 
Section  22  (b)  (2)  is  that  in  any  case  where  the  bene- 
ficiary of  an  annuity  contract  has  not  received  back 
annuity  payments  equalling  the  consideration  paid  for 
the  contract,  the  requirement  that  a  portion  of  the 
annuity  payments  (i.  e.,  so  much  as  is  not  in  excess 
of  three  percent  of  the  consideration  paid  for  the 
contract)  must  be  included  in  gross  income,  imposes 
a  direct  tax  upon  capital  rather  than  a  tax  upon 
income. 

The  argument  is  based  on  the  fallacious  premise 
that  until  the  consideration  paid  for  an  annuity  con- 
tract is  recouped,  all  payments  under  the  contract  are 
a  return  of  capital.  This  is  plainly  not  the  case,  as 
pointed  out  in  the  House  and  Senate  Conmiittee  Re- 
ports on  the  1934  Act  (ivfra,  pp.  24-26),  ^^Payments  to 
annuitants  are,  in  fact,  based  upon  mortality  tables 
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which  purport  to  reflect  a  rate  of  return  sufficient  to 
enable  the  annuitant  to  recover  his  cost  and  in  addi- 
tion thereto  a  low  rate  of  return  on  his  investment." 
Section  22  (b)  (2)  is  designed  to  tax  that  portion  of 
each  annuity  payment  which  does  in  fact  constitute 
income.  However,  because  it  would  be  almost  im- 
possible to  determine  the  precise  amount  of  income 
which  is  included  within  any  particular  annuity  pay- 
ment, Congress  fixed  three  percent  of  the  cost  of  the 
annuity  as  the  amount  to  be  treated  as  income;  it 
recognized  that  *^  While  the  percent  used  is  arbitrary, 
it  approximates  the  rate  of  return  on  the  average 
annuity"  {mfra,  p.  25). 

None  of  the  authorities  cited  by  the  taxpayer's  per- 
sonal representative  (Br.  38-49)  throws  any  doubt 
upon  the  validity  of  Congressional  action  in  this  re- 
spect. In  Burnet  v.  Logan,  283  U.  S.  404,  upon  which 
the  taxpayer's  personal  representative  chiefly  relies, 
the  taxpayer  had  sold  shares  of  stock  in  a  company 
engaged  in  mining  ore  for  cash  and  a  royalty  for  each 
ton  of  ore  thereafter  mined.  The  Supreme  Court  held 
that  the  taxpayer  was  not  subject  to  income  tax  upon 
any  of  the  royalties  until  they  exceeded  her  cost  basis. 
The  case  is  clearly  distinguishable,  because  the  Logan 
case  involved  no  statute  corresponding  to  Section  22 
(b)  (2).  The  only  court  which  has  passed  upon  the 
constitutionality  of  Section  22  (b)  (2)  of  the  Reve- 
nue Act  of  1934,  is  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit.  In  Raymond  v.  Commissioner, 
supra,  the  taxpayer  transferred  to  certain  charitable 
and  educational  institutions  securities  valued  at  about 
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$1,200,000  in  return  for  payment  to  her  of  $62,500 
each  year  of  her  life.  An  annuity  for  a  corresponding 
amount  would  have  cost  the  taxpayer  about  $528,000. 
The  taxpayer  contended  that  Section  22  (b)  (2)  of 
the  Revenue  Act  of  1934  was  unconstitutional  as  ap- 
plied to  the  facts  of  that  case  because  she  had  not  yet 
recouped,  through  annuity  payments,  the  entire  con- 
sideration she  paid  for  the  annuities.  The  court  held 
that  the  statute  was  valid  as  applied  to  the  facts  of 
that  case. 

A  close  analogy  to  the  present  case  is  to  be  found 
in  Section  44  (a)  of  the  Revenue  Act  of  1934,  which 
provides  that  any  person  who  regularly  sells  personal 
property  on  the  installment  plan  may  return  as  in- 
come therefrom  in  any  taxable  year  that  proportion  of 
the  installment  payments  actually  received  in  that 
year,  which  the  gross  profit  realized  or  to  be  realized 
when  payment  is  completed,  bears  to  the  total  con- 
tract price.  The  vendor  in  the  case  of  an  installment 
sale,  like  the  annuitant  here,  does  not  immediately 
recoup  his  capital  and  there  is  a  possibility  he  may 
never  recoup  it.  Yet  the  validity  of  the  provision  for 
treating  a  portion  of  each  installment  payment  as  in- 
come has  never  been  questioned.  Cf.  Pacific  National 
Co,  V.  Welch,  304  U.  S.  191 ;  Nuckolls  v.  United  States, 
76  F.  (2d)  357  (C.  C.  A.  10th) ;  Lawler  v.  Commis- 
sioner, 78  F.  (2d)  567,  decided  by  this  Court. 

The  taxpayer's  personal  representative  argues  that 
of  the  sum  of  $17,666.25  received  by  the  taxpayer  from 
the  company  in  the  taxable  year,  $2,666.25  represented 
a  loan.     (Br.  50-56.)    We  believe  this  question  is  im- 
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material  under  the  circumstances  of  this  case,  because 
the  Board  of  Tax  Appeals  has  decided  that  only 
$9,826.88  (three  percent  of  $327,562.50)  out  of  the 
total  payment  of  $17,666.25,  received  by  the  taxpayer 
from  the  company,  should  be  included  in  gross  income. 
For  the  purposes  of  this  tax  year,  it  does  not  make 
any  difference  whether  the  sum  was  a  loan  or  not.  If 
the  question  becomes  important  in  any  tax  year  be- 
tween 1936  and  1941,  when  the  taxpayer  died,  the 
question  may  be  considered  at  that  time. 

CONCLUSION 

The  decision  of  the  Board  of  Tax  Appeals  is  cor- 
rect and  should  therefore  be  af&rmed. 
Respectfully  submitted, 

Samuel  0.  Clark,  Jr., 
Assistant  Attorney  General. 
J.  Loins  Monarch, 
Morton  K.  RoTHScnn^D, 
Special  Assistants  to  the  Attorney  General. 
December  1941. 


APPENDIX 

Statute  and  Regulations  Involved 

Revenue  Act  of  1934,  c.  277,  48  Stat.  680: 
Sec.  22.  Gross  income. 

4«-  -X-  *  *  ^^ 

(b)  Exclusions  fro7n  Gross  Income. — The  fol- 
lowing items  shall  not  be  included  in  gross 
income  and  shall  be  exempt  from  taxation 
under  this  title : 

^  ^  ^  ¥:  ¥: 

(2)  Annuities,  etc. — ^  *  *  Amounts  re- 
ceived as  an  annuity  under  an  annuity  or  en- 
dowment contract  shall  be  included  in  gross 
income;  except  that  there  shall  be  excluded 
from  gross  income  the  excess  of  the  amount 
received  in  the  taxable  year  over  an  amount 
equal  to  3  per  centum  of  the  aggregate 
premiums  or  consideration  paid  for  such  an- 
nuity (whether  or  not  paid  during  such  year), 
until  the  aggregate  amount  excluded  from  gross 
income  under  this  title  or  prior  income  tax  laws 
in  respect  of  such  annuity  equals  the  aggregate 
premiums  or  consideration  paid  for  such 
annuity.  *  *  * 
(U.  S.  C,  Title  26,  Sec.  22.) 

Treasury  Regulations  86,  relating  to  the  Revenue 
Act  of  1934: 

Art.  22  (b)  (2)-2.  Annuities,— Amoxmi^  re- 
ceived as  an  annuity  under  an  annuity  or  en- 
dowment contract  include  amounts  received  in 
periodical  installments,  whether  annually,  semi- 
annually, quarterly,  monthly,  or  otherwise,  and 
whether  for  a  fixed  period,  such  as  a  term  of 
years,  or  for  an  indefinite  period,  such  as  for 

(23) 
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life,  or  for  life  and  a  guaranteed  fixed  period, 
and  which  installments  are  payable  or  may  be 
payable  over  a  period  longer  than  one  year. 
*  *  *  As  soon  as  the  aggregate  of  the 
amounts  received  and  excluded  from  gross  in- 
come equals  the  aggregate  premiums  or  con- 
sideration paid  for  such  annuity,  the  entire 
amount  received  thereafter  in  each  taxable  year 
must  be  included  in  gross  income.  The  pro- 
visions of  this  article  may  be  illustrated  by  the 
following  examples : 

Example  (1)  :  A  bought  in  1933,  for  $50,000 
consideration,  a  life  annuity,  payable  in  annual 
installments  of  $5,000.  For  the  calendar  year 
1934  he  would  be  required  to  include  in  gross 
income  $1,500  of  the  $5,000  received  during  that 
year  (3  percent  of  $50,000),  $3,500  being 
exempt.  If  A  should  live  long  enough  to  receive 
as  exempt  $50,000,  then  all  amounts  he  receives 
thereafter  under  the  annuity  contract  would  be 
included  in  gross  income. 

4f  *  *  *  -X- 

Congressional  Committee  Reports,  relating  to  Sec- 
tion 22  (b)  (2)  of  the  Eevenue  Act  of  1934: 

H.   Rep.   No.   704,   73d   Cong.,   2d   Sess.,   p.   21 
(1939-1  Cum.  Bull.  (Part  2)  554,  569)  : 

Section*  22  (b)  (2).  Annnities,  etc, — The 
present  law  does  not  tax  annuities  arising  under 
contracts  until  the  annuitant  has  received  an 
aggregate  amount  of  payments  equal  to  the 
total  amount  paid  for  the  annuity.  Payments 
to  annuitants  are,  in  fact,  based  upon  mortality 
tables  which  purport  to  reflect  a  rate  of  return 
sufficient  to  enable  the  annuitant  to  recover  his 
cost  and  in  addition  thereto  a  low  rate  of  return 
on  his  investment.  The  change  continues  the 
policy  of  permitting  the  annuitant  to  recoup  his 
original  cost  tax-free  but  requires  him  to  in- 
clude in  his  gross  income  a  portion  of  the  an- 
nual payments  in  an  amount  equal  to  3  percent 
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of  the  cost  of  the  annuity.  While  the  percent 
used  is  arbitrary,  it  approximates  the  rate  of 
return  in  the  average  annuity. 

Statistics  show  that  an  increasing  amount  of 
capital  is  going  into  the  xjurcliase  of  annuities, 
with  the  result  that  income  taxes  are  postponed 
indefinitely.  The  change  merely  places  the  re- 
turn of  this  form  of  investment  on  the  same 
basis  as  other  forms  of  investment  by  taxing 
that  poi*tion  of  each  payment  which  in  fact  con- 
stitutes income. 

S.  Kep.  No.  558,  73d  Cong.,  2d  Sess.,  p.  23  (1939-1  Cum. 
Cum.  Bull.  (Part  2)  586,  604)  : 

Section  22  (b)  (2)  Annuities 

The  present  law  does  not  tax  annuities  aris- 
ing under  contracts  until  the  annuitant  has 
received  an  aggregate  amount  of  payments 
equal  to  the  total  amount  paid  for  the  annuity. 
Payments  to  amiuitants  are,  in  fact,  based  upon 
mortality  tables  which  purport  to  reflect  a  rate 
of  return  sufficient  to  enal3le  the  annuitant  to 
recover  his  cost,  and  in  addition  thereto,  a  low 
rate  of  return  on  his  investment. 

The  House  bill  continues  the  policy  of  per- 
mitting the  annuitant  to  recoup  his  original  cost 
tax-free,  but  requires  him  to  include  in  his  gross 
income  a  portion  of  the  annual  payments  in  an 
amount  equal  to  3  percent  of  the  cost  of  the 
annuity.  While  your  committee  is  in  agreement 
with  the  change  made  by  the  House,  it  was 
thought  advisable  to  continue  the  policy  of  not 
taxing  any  portion  of  the  amount  received  from 
an  annuity  until  the  aggregate  amount  of  pay- 
ments equal  the  total  amovnit  paid  for  the  an- 
nuity in  cases  where  the  aggregate  amount 
received  by  the  annuitant  from  all  his  annuities 
is  not  more  than  $500.  The  following  example 
illustrates  the  change  made: 
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Example:  ^^A'',  an  individual,  received  dur- 
ing the  calendar  year  the  following  amounts 
from  amiuities :  annuity  no.  1,  $450 ;  annuity  no. 
2,  $300 ;  and  aimuity  no.  3,  $150.  In  the  case  of 
annuity  no  1,  ^^A"  prior  to  1934  received  aggre- 
gate payments  equal  to  the  aggregate  premiums 
paid.  In  the  case  of  amiuity  no.  1,  ^^A"  reports 
the  entire  amount  of  the  amiuity  because  all  of 
his  capital  has  been  returned.  In  the  case  of 
amiuity  no.  2  and  annuity  no.  3,  '*A^'  is  required 
to  include  in  gross  income  3  percent  of  the  con- 
sideration paid  for  each  such  annuity.  The 
$500  exemption  will  not  apply  in  such  a  case 
because  the  total  annuity  payments  received  by 
*^A''  during  the  taxable  year  exceed  that 
amount. 

H.  Conference  Rep.  No.  1385,  73d  Cong.,  2d  Sess.,  p. 
17  (1939-1  Cum.  Bull.  (Part  2)  627,  628)  : 

Amendment  No.  14. — The  House  bill  requires 
an  annuitant  to  include  in  his  gross  income  a 
portion  of  the  annual  receipts  in  an  amount 
equal  to  3  percent  of  the  cost  of  the  annuity. 
The  Senate  amendment  excepts  from  the  House 
change  persons  whose  aggregate  receipts  from 
annuities  in  the  year  do  not  exceed  $500,  and 
makes  some  minor  changes  in  phraseology.  The 
House  recedes  with  an  amendment  rejecting  the 
$500  exception. 
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Docket  No.  97401. 

JACK  L.  WARNER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1939 

Mar.  8 — Petition  received  and  filed.  Taxpayer 
notified.  (Fee  paid.) 

Mar.  8 — Copy  of  petition  served  on  General  Coun- 
sel. 

Alar.  8 — Request  for  Circuit  hearing*  in  Washing- 
ton, D.C.,  filed  by  taxpayer.  March  8,  1939, 
copy  served. 

Apr.  19 — Answer  filed  by  General  Counsel. 

Apr.  19 — Request  for  (^ircuit  hearing  in  Los  An- 
geles, California,  filed  l)y  General  Coun- 
sel. 

A])r.  24 — Hearing  set  May  17,  1939,  on  res])on(lent'3 
request.  Copy  of  answer  served. 


2  Commissioner  of  Internal  Bev. 

May    5 — Motion  to  transfer  to  the  New  York  cal- 
endar   filed    by    taxpayer.    May    8,    1939, 
granted. 
1940 

Feb.  23 — Motion  for  leave  to  file  amendment  to  pe- 
tition, amendment  to  petition  lodged  filed 
by  taxpayer. 

Feb.  24 — Motion  for  leave  to  file  amendment  to 
petition  granted. 

Feb.  27— Hearing  set  April  1,  1940,  New  York  City. 

Feb.  26 — Copy  of  motion  and  amendment  to  peti- 
tion served  on  General  Counsel. 

Apr.  4 — Hearing  had  before  Mr.  Murdock  on 
merits.  Submitted.  Respondent  moves  to 
file  amended  answer.  Granted.  Reply  to 
amended  answer  filed  by  petitioner.  Ap- 
pearance of  Lawrence  A.  Baker,  Esq., 
filed.  Amended  answer  filed.  Copy  served. 
Amended  reply  filed.  Copy  served.  Stipu- 
lation of  facts  filed.  Petitioner's  brief  due 
May  4,  1940.  Respondent's  brief  June  4, 
1940.  Replies  July  5,  1940. 

Apr.  15 — Amendment  to  petition  filed  by  taxpayer. 
April  15,  1940,  copy  served  on  General 
Counsel. 

Apr.  15 — Transcript  of  hearing  April  4,  1940,  filed. 

Apr.  23 — Answer  to  amendment  to  petition  filed  by 
General  Coimsel.  April  24,  1940,  copy 
served.  [1*] 


*Page    numbering    appearing    at    top    of    page    of    original    certified 
Transcript   of   Record. 
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1940 

Apr.  30 — Reply  to  answer  to  amendment  to  petition 
filed  by  taxpayer. 

Apr.  30 — Copy  of  reply  served  on  General  Coimsel. 

May  11 — Motion  for  leave  to  file  the  attached 
printed  brief  filed  by  taxpayer.  May  13, 
1940,  granted. 

May  13 — Brief  filed  by  taxpayer. 

May  13 — Copy  of  motion  and  brief  served  on  Gen- 
eral Counsel. 

May  31 — Motion  for  extension  to  June  15,  1940,  to 
file  brief  filed  by  General  Counsel. 

July  30 — Motion  for  leave  to  file  the  attached  brief. 
Brief  lodged,  filed  by  General  Counsel. 
August  3,  1940,  granted. 

Sept.  11 — Motion  for  leave  to  file  the  attached  reply 
brief  (printed)  filed  by  taxpayer.  Septem- 
ber 16,  1940,  denied.  Brief  returned. 

Oct.  15 — Opinion  rendered.  Murdock.  Decision  will 
be  entered  under  Rule  50. 

Dec.     6 — Agreed  computation  of  deficiency  filed. 

Dec.  13 — Decision  entered.  Murdock,  Division  3. 
1941 

Mar.  6 — Petition  for  review  by  U.  S.  Circuit  (^ourt 
of  Appeals,  9tli  Circuit,  with  assignments 
of  error  filed  by  General  Comisel. 

Mar.  19 — Proof  of  service  filed  by  General  Coun- 
sel (2). 

Apr.  16 — Certified  copy  of  an  order  from  9tli  Cir- 
cuit extending  time  to  June  16,  1941,  to 
prepare  and  transmit  the  record  filed. 
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June  11 — Certified  copy  of  an  order  from  the  9th 
Circuit  extending  time  to  August  15,  1941, 
to  prepare  and  transmit  the  record  filed. 

Aug.  11 — Certified  copy  of  an  order  from  9th  Cir- 
cuit extending  time  to  September  15,  1941, 
to  complete  the  record  filed. 

Sept.  3 — Statement  of  points  filed  by  General 
Counsel.  Proof  of  service  thereon. 

Sept.  3 — Designation  of  portions  of  the  record  filed 
by  General  Counsel.  Agreed  to,  proof  of 
service  thereon.  [2] 


United  States  Board  of  Tax  Appeals 

Docket  No.  97401 

JACK  L.  WARNER, 

Petitioner, 
— against — 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION. 

The  above  named  petitioner  liereby  petitions  for 
a  redetermination  of  the  alleged  deficiency  in  Fed- 
eral gift  tax  set  forth  by  the  Commissioner  of  In- 
ternal Revenue  in  his  notice  of  deficiency  in  gift 
tax  liability  for  the  calendar  and  taxable  years  1932, 
1933,  1934  and  1935,  wliicli  notice  bears  date  Deceui- 
l)er  21,  1938,  and  symbols  M^r-ET-GT-474-;r2-;]3-34- 
35-6th  California,  and  as  a  basis  ol'  his  proceeding, 
alleges  as  follows: 


vs.  Jack  L.  Warner  S 

1:  The  petitioner  is  a  citizen  of  the  United 
States  of  America  residing  at  1801  Angelo  Drive, 
Beverly  Hills,  California. 

2:  The  notice  of  deficiency  (with  Bureau  letter 
of  August  4,  1938  annexed),  a  copy  of  which  is 
attached  and  marked  Exhibit  *'A'',  purports  to  have 
been  mailed  to  [3]  petitioner  on  December  21,  1938. 

3:  The  taxes  in  controversy  are  Federal  gift 
taxes  for  the  calendar  years  1932,  1933,  1934  and 
1935. 

4:  The  determination  of  the  alleged  deficiencies 
set  forth  in  said  notice  of  deficiency  is  based  upon 
the  following  errors: 

(a)  The  respondent  erred  in  his  conclusion  set 
forth  in  the  Bureau  letter  of  August  4,  1938,  at- 
tached to  the  Notice  of  Deficiency,  captioned  Sched- 
ule B,  which  is  as  follows: 

Schedule  B 

An  examination  of  the  trust  agreement  cre- 
ated on  May  26,  1932,  wherein  Albert  Warner 
is  named  as  grantor,  discloses  that  under  Article 
5  Harry  M.  Warner,  Jack  L.  Warner  and  Stan- 
leigh  P.  Friedman,  and  the  survivors  and  sur- 
vivor of  them  shall  have  the  right  and  power 
at  any  time  to  alter,  amend  or  revoke  the  trust 
instrument.  In  case  the  trust  is  revoked  in 
whole  or  in  ])art  to  the  extent  as  to  which  the 
trust  is  revoked  shall  be  transferred  to  you,  or 
to  your  estate  if  deceased.  Since  you,  and  n(^t 
Albert  Warner,  appear  to  be  the  actual  settlor 
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of  this  trust,  and,  accordingly,  as  Harry  M. 
Warner  and  Stanleigh  P.  Friedman  are  persons 
not  having  a  substantial  adverse  interest  in  the 
disposition  of  the  trust  property  or  income 
therefrom,  it  is  the  opinion  of  this  office  that 
the  trust  is  revocable  insofar  as  you  are  con- 
cerned, and  the  income  paid  to  the  beneficiaries 
under  the  trust,  other  than  yourself,  represents 
gifts  by  you  of  the  actual  amount  received  by 
the  beneficiaries  each  year.  [4] 

(b)  The  respondent  erred  in  the  following  com- 
putations based  upon  the  false  conclusion  set  forth 
in  Schedule  B,  as  follows: 

(i)     Tentative  determination  with  respect  to 
calendar  year  1932,  to  increase  ^* Total  Gifts'' 
"^et  Gifts",  '^Tax  on  Net  Gifts''  and  '^Defi- 
ciency" as  set  forth  in  Statement  accompanying 
Commissioner's  letter  of  August,  1938. 

(ii)  Tentative  determination  with  respect  to 
calendar  year  1933  to  increase  ''Total  Gifts", 
"Gross  Gifts",  "Net  Gifts",  "Net  Gifts  for 
Preceding  Years",  "Tax  on  Total  Net  Gifts", 
"Tax  on  Net  Gifts  for  Preceding  Years'',  ''Tax 
on  Net  Gifts  for  1933"  and  "Deficiency  for 
1933"  as  set  forth  in  Statement  accompanying 
said  letter  of  August  4,  1938. 

(iii)  With  respect  to  calendar  year  1934 — 
"Corrected  Computation"  of  ''Total  Gifts 
1934",  "Net  Gifts  for  Preceding  Years". 
"Total  Net  Gifts",  "Specific  Exemption",  "Net 
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Gifts''  as  set  forth  in  Statement  accompanying 
said  letter  of  August  4,  1938. 

(iiii)  Tentative  determination  with  respect 
to  calendar  year  1935,  to  increase  ^^  Total 
Gifts",  ^^Net  Gifts",  '^Net  Gifts  for  Preceding 
Years",  ^^ Total  Net  Gifts",  ''Tax  on  Total  Net 
Gifts",  ''Tax  on  Net  Gifts  for  Preceding 
Years",  "Tax  on  Net  Gifts  1935",  and  Alleged 
Deficiency  arrived  at  for  1935,  as  set  forth  in 
the  Statement  accompanying  said  letter  of 
August  4,  1938. 

(c)  The  respondent  erred  in  his  determination 
to  assess  additional  gift  tax  for  gifts  made  during 
the  calendar  year  1934  and  in  using  a  "Corrected 
Computation"  of  total  gifts  for  the  year  1934  in 
arriving  at  "amount  of  Net  Gifts  for  preceding 
years"  for  the  purpose  of  determining  alleged  de- 
ficiency in  gift  tax  for  gifts  made  [5]  during  the 
calendar  year  1935. 

5:  The  facts  upon  which  the  petitioner  relies 
as  the  basis  of  this  proceeding  are  as  follows: 

(a)  That  Albert  Warner,  and  not  the  peti- 
tioner, is  the  actual  settlor  and  grantor  of  the 
Trust  under  review.  This  Trust  was  created  by 
an  Indenture  of  Trust  executed  and  delivered, 
together  with  the  securities  constituting  the 
corpus  thereof,  upon  and  under  date  of  May 
26,  1932,  by  Albert  Warner,  grantor,  to  Central 
Hanovei*  Bank  and  Trust  Company  and  Harry 
M.  Warner,  Jack  L.  Warner,  Albert  Warner 
and  Stanleigh  P.  Friedman,  Trustees. 
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(b)  That  the  securities  constituting  the 
corpus  of  said  Trust  were  at  all  times  prior  to 
the  delivery  thereof,  as  aforesaid,  the  property 
of  Albert  Warner. 

(c)  That  Harry  M.  Warner  and  Stanleigh 
P.  Friedman  are  persons  having  a  substantial 
adverse  interest  in  the  disposition  of  the  trust 
property  and  the  income  therefrom  contrary  to 
the  statement  in  Schedule  B.  [6] 

(d)  That  said  Trust  is  irrevocable  and  that 
the  mcome  paid  theremider  to  the  beneficiaries 
does  not  represent  gifts  by  Jack  L.  Warner, 
contrary  to  the  statement  of  ^' opinion^'  of  the 
Gift  Tax  Bureau  set  forth  in  said  Schedule  B. 

(e)  That  the  statutory  period  within  which 
an  assessment  may  be  made  for  gifts  made  dur- 
ing the  calendar  year  of  1934  has  expired ;  that 
heretofore  and  pursuant  to  a  notice  of  defi- 
ciency dated  August  13,  1937,  the  said  peti- 
tioner was  assessed  a  deficiency  of  $521.38  for 
gift  tax  upon  gifts  made  by  the  petitioner  dur- 
ing the  calendar  year  1934,  which  deficiency 
has  heretofore  been  paid  in  full  by  petitioner; 
that  by  reason  whereof  respondent  is  barred  bv 
law  from  increasing  the  amount  of  net  gifts 
made  during  calendar  year  1934  in  order  to 
arrive  at  ^^amount  of  Net  Gifts  for  Preceding 
Years''  in  order  to  compute  the  gift  tax  upon 
net  gifts  made  during  the  calendar  year  1935. 
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6.  The  petitioner  prays  for  relief  from  the  de- 
ficiency asserted  by  the  respondent  in  the  following 
and  each  of  the  following  particulars:  [7] 

(a)  With  respect  to  each  and  every  assign- 
ment of  error,  an  order  be  entered  directing  re- 
spondent to  revise  or  modify  the  action  x)ro- 
posed  by  the  deficiency  letter. 

(b)  For  such  other  and  further  relief  as 
to  the  Board  may  seem  just  and  proper. 

Wherefore,  petitioner  prays  that  this  Board  may 
hear  this  appeal  and  redetermine  the  deficiency 
herein  alleged. 

STANLEIGH  P.  FRIEDMAN 
Attorney     for     Petitioner,     li 
West  42nd  Street,  New  York 
City,  New  York.  [8] 

State  of  New  York, 
County  of  New  York. — ss. 

Jack  L.  Warner,  being  duly  sw^orn,  says:  that  ho 
is  the  petitioner  above-named;  that  he  has  read  tlu^ 
said  petition  or  had  the  same  read  to  liiin;  tliat  lio 
is  familiar  with  the  statements  therein  contained 
and  that  the  facts  therein  stated  are  true,  exce])t 
such  facts  as  are  stated  to  be  upon  information  and. 
belief,  and  those  facts  he  believes  to  be  true. 
JACK  L.  WARNER 
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Subscribed  and  sworn  to  before  me  this  2  day  of 
March,  1939. 

(Seal)  ELAINE  C.  SILVERMAN 

Notary  Public,  Kings  Co.  Clks.  No.  897,  Reg.  No. 
9205         N.  Y.  Co.  Clks.  No.  373,  Reg.  No.  9S373 

Commission  expires  March  30,  1939.   [9] 

EXHIBIT  ^^A'' 

Treasury  Department 
Washington 
Office  of 
Commissioner  of  Internal 
Revenue 

Address  Reply  to 
Commissioner  of  Internal  Revenue 
And  Refer  to 
MT-ET-GT-474-32-33-34-35-6th  California 
Donor — Jack  L.  Warner 
Dec.  21,  1938 

Mr.  Jack  L.  Warner, 
1801  Angelo  Drive, 
Los  Angeles,  California. 

Sir: 

You  are  advised  that  the  determination  of  your 
gift  tax  liability  for  the  calendar  years  1932,  1933, 
1934  and  1935  discloses  a  deficiency  of  $4,586.15 
($75.14  for  1932,  $541.60  for  1933  and  $3,969.41  for 
1935)  as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  tlie 
deficiency  mentioned. 
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Within  ninety  days  (not  counting  Sunday  or  a  le- 
gal holiday  in  the  District  of  Columbia  as  the 
ninetieth  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  the  United  States 
Board  of  Tax  Appeals  for  a  redetermination  of  the 
deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  inclosed  forms  and  forward 
them  to  this  office.  The  signing  and  filing  of  these 
forms  will  expedite  the  closing  of  your  return  by 
permitting  an  early  assessment  of  the  deficiency  and 
will  prevent  the  accumulation  of  interest,  since  the 
interest  period  terminates  thirty  days  after  filing 
the  forms,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner 
By  D.  S.  BLISS 

Deputy    Commissioner 
Inclosures : 
Statement. 
Waivers. 
Copy  of  letter.  [10] 

MT-ET-474-32-33-34-35-6tli  California 
Donor — Jack  L.  Warner 

STATEMENT 

Your  protest,  which  was  made  the  subject  of  a 
conference  in  the  office  of  the  Internal  Reveiir.e 
Agent   in   Charge,   Upper   New  York   Division,    is 
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directed  against  the  inclusion  in  gross  gifts  of  the 
income  during  the  years  1932,  1933,  1934  and  1935 
from  the  revocable  trust  created  on  May  26,  1932, 
of  which  you  were  the  actual  settler. 

You  are  advised  that  while  careful  consideration 
has  been  given  to  all  of  the  statements  made  in  your 
protest,  the  evidence  submitted  is  insufficient  to 
warrant  any  changes  in  the  gifts  tentatively  deter- 
mined in  this  case.  Accordingly,  the  Bureau  adheres 
to  the  deficiency  of  $4,586.15  ($75.14  for  1932, 
$541.60  for  1933  and  $3,969.41  for  1935)  as  set  out 
in  Bureau  letter  of  August  4,  1938,  a  copy  of  which 
is  inclosed. 

The  following  computations  show  your  Federal 
gift  tax  liabilities  for  the  calendar  years  1932,  1933 
and  1935,  which  are  hereby  made  final : 

1932 

Returned  Determined 

Total  gifts,  1932 $  6,714.18        ^1^26,723.22 

Less   exclusions  0.00  10,000.00 

Gross   gifts  6,714.18  16,723.22 

Less  specific  exemption 6,714.18  6,714.18 

Net   gifts,    1932 0.00  1 0.009.04 

Tax  on  net  gifts,  1932 75.14 

Tax  assessed  on  return 0.00 

Deficiency $        7.).  14 
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Returned  Determined 

1933 

Total  gifts,  1933 $21,591.90  $57,] 40.88 

Less  exclusions 0.00  10,000.00 

Gross  gifts  21,591.90  47,140.88 

Less   specific    exemption 21,591.90  21,591.90 

Net   gifts,    1933 0.00  25,548.98 

Net  gifts  for  preceding  years 0.00  10,009.04 

Total  net  gifts 0.00  35,558.02 

[11] 

Tax  on  total  net  gifts $      616.74 

Tax  on  net  gifts  for  preceding  years...  75.14 

Tax  on  net  gifts,   1933 541.60 

Tax  assessed  on  return 0.00 

Deficiency $      541.60 

1935 

Total    gifts,    1935 $22,014.78  $57,274.56 

Less  exclusions  5,000.00  10,000.00 

Amount   included   17,014.78  47,274.56 

Less    specific    exemption 0.00  0.00 

Net   gifts,    1935 17,014.78  47,274.56 

Net  gifts  for  preceding  years 5,665.23  100,714.77 

Total   net   gifts 22,680.01  147,0^9.33 

Tax  on  total  net  gifts 285.30  8,519.04 

Tax  on  net  gifts  for  preceding  years...           0.00  4,264.33 

Tax  on  not  gifts,  1935 285.30  4,254.71 

Tax  assessed  on  return 285.30 

Deficiency   $  3,969.4 1 

[12] 
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Treasury  Department 
Washington 

Office   of 
Commissioner  of  Internal 
Revenue 

Address  reply  to 
Commissioner   of  Internal  Revenue 

And  Refer  to 
MT-ET-GT-474-32-33-34-35-6th   California 

Aug.  4,  1938 
Donor — Jack  L.  Warner 

Mr.  Jack  L.  Warner, 
1871  Angelo  Drive, 
Los  Angeles,  California. 

Sir: 

The  examination  by  this  office  of  your  gift  tax 
returns  for  the  years  1932,  1933  and  1935  indicates 
that  the  adjustment  of  your  tax  liability  shown  in 
the  accompanying  statement  is  warranted. 

If  you  agree  to  the  adjustment  shown  in  the  ac- 
companying statement,  the  enclosed  form  of  waiver 
should  be  executed  and  forwarded  to  this  office 
promptly,  in  order  to  permit  the  early  assessment 
of  the  additional  tax  and  to  stop  the  accumulation 
of  interest.  Such  interest  will  cease  thirty  days  after 
the  receipt  of  the  executed  form,  or  upon  the  ]^ay- 
ment  of  the  additional  tax  to  the  collector,  which- 
ever occurs  first. 

If  yon  (losiro  to  make  immediate  ])aymoiit  of  the 
additional    tax    without    awaiting'    assessment,    vou 
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should  forward  your  rernittauee  to  tlio  Collector  of 
Internal  Revenue  at  Los  Angeles,  California,  en- 
closing this  letter,  or  a  coi)y  thereof.  Interest  on 
the  additional  tax  should  be  included  in  }'our  \v- 
mittance,  computed  at  the  rate  of  six  percent  per 
annum  from  the  due  date  of  the  tax  to  tlie  date  of 
payment. 

If  you  do  not  agree  to  the  proposed  adjustment, 
you  may  file  a  protest,  executed  in  triplicate  under 
oath,  with  the  Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California,  within  thirty  days  from 
the  date  of  this  letter,  stating  the  grounds  for  your 
exceptions.  Any  protest  so  filed  will  have  cai'cful 
consideration  and,  if  you  so  request,  an  o])portunity 
for  a  hearing  in  the  office  of  the  Internal  Revenue 
Agent  in  Charge  will  be  granted  you  prior  to  final 
determination  of  any  deficiency  against  \'ou.  This 
letter  is  not  a  final  notice  of  deficiency,  and  this 
office  will  be  pleased  to  answer  any  questions  wliicli 
may  occur  to  you  in  your  examination  of  the  en- 
closed statement. 

Should  you  fail  to  pay  the  additional  tax  to  the 
collector  of  internal  revenue  or  to  file  with  this 
office  within  the  thirty-day  i)eriod  mentioned  either 
a  waiver  on  the  enclosed  form  or  to  file  witli  [l:]] 
the  Internal  Revenue  Agent  in  Charge  a  written 
])rotest,  final  determination  of  your  tax  liability 
will  be  made  and  a  notice  of  deficienc^v  will  be  sent 
to  you  in  accordance  with  the  provisions  of  law 
applicable  to  the  assessment  and  collection  of  gift 
tax  deficiencies. 
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Your  prompt  acknowledgment  of  the  receipt  of 
this   letter  and  related  papers  upon  the   enclosed 
form  will  be  much  appreciated. 
Respectfully, 

D.  S.  BLISS, 

Deputy  Commissioner. 
Enclosures : 
Statement. 
Form  of  waiver. 
Form  of  acknowledgment.  [14] 

MT-ET-GT-474-32-33-34-35-6th  California 
Donor — Jack  L.  Warner 

STATEMENT 

1932 

TeiUatively 
Returned  Determined 

Total    gifts,    1932 $  6,714.18        $26,723.22 

Less   exclusions   0.00  10,000.00 

Gross   gifts  6,714.18  1 6,723.22 

Less    specific    exemption 6,714.18  6,714.18 

Net  -ifts.  1932 0.00  10,009.04 

Tax  on  net  gifts.  1932 75.14 

Tax  assessed  on  return 0.00 

Deficiency   $        75.14 

Tlie  deficiency  resnlts  from  the  following-  adjust- 
jnonts: 
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SCHEDULE  B 

An  exairiiiiation  of  the  trust  agree- 
ment created  on  May  26,  1932,  where- 
in Albert  Warner  is  named  as  grantor, 
discloses  that  under  Article  5  Harry 
M.  Warner,  Jack  L.  Warner  and  Stan- 
leigh  P.  Friedman,  and  the  survivors 
and  survivor  of  them  shall  have  the 
right  and  power  at  any  time  to  alter, 
amend  or  revoke  the  trust  instrument. 
In  case  the  trust  is  revoked  in  whole  or 
in  part  to  the  extent  as  to  which  the 
trust  is  revoked  shall  be  transferred 
to  you,  or  to  your  estate  if  deceased. 
Since  you,  and  not  Albert  Warner, 
appear  to  be  the  actual  settlor  of  this 
trust,  and,  accordingly,  as  Harry  M. 
AVarner  and  Stanleigh  P.  Friedman 
are  persons  not  having  a  substantial 
adverse  interest  in  the  disposition  of 
the  trust  property  or  income  there- 
from, it  is  the  opinion  of  this  office 
that  the  tinist  is  revocable  insofar  as 
you  are  concerned,  and  the  income 
paid  to  the  l)eneficiaries  under  the 
trust,  other  than  yourself,  represents 
gifts  by  you  of  the  actual  amount 
received  by  the  beneficiaries  each  year. 

Income  during  1932  from  June  6  to 
December    31,    1932    paid    to     Irma 

Warner    0.00  10.004.52 

[15] 

Tenia  ;ivel> 
Returned  Deteiiiiined 

Income  during  1932  from  June  6  to 
December  31,  1932  paid  to  Jack 
M.  Warner  0.00  1 0.004. :>2 

Tenlali>ely 

Delerinined  Helunieti 

Exclusions  10.000.00  0.00 

To  balance    (amount  of   increase) $10,009.04 
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1933 

Tentatively 

Returned  Determined 

Total  gifts,  1933 $21,591.90  $57,140.88 

Less   exclusions  0.00  10,000.00 

Gross   gifts  21,591.90  47,140.88 

Less   specific    exemption 21,591.90  21,591.90 

Xet  gifts,  1933 0.00  25,548.98 

Net  gifts  for  preceding  years 0.00  10,009.04 

Total  net  gifts 0.00  35,558.02 

Tax  on  total  net  gifts 616.74 

Tax  on  net  gifts  for  preceding  years  75.14 

Tax  on  net  gifts,  1933 541.60 

Tax  assessed  on  return 0.00 

Deficiency   541.60 

The  deficiency  is  clue  to  the  increase  in  net  gifts 
for  preceding  years  as  shown  above,  and  to  the  fol- 
lowing adjustments  for  the  calendar  year  1933 : 

SCHEDULE  B 

Income  during  1933  paid  to  Irma  War- 
ner under  trust  dated  May  26,  1932           0.00  17,774.49 

Income  during  1933  paid  to  Jack  M. 
Warner  under  trust  dated  May  26, 

1932    0.00  17,774.49 

[16] 

Tentatively 

Determined  Returned 

Exclusions  $10,000.00  $         0.00 

To   balance    (amount  of  increase) 25,548.98 

1934 

For  tlie  |)nr])ose  of  arriving'  at  the  total  gifts  for 
the  subsequent  years,  the  following  com])utation 
shows  the  correct  net  gifts  for  1934: 
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Correcled 
Returned        Computation 

Total  gifts,  ]  934 $82,482.00       $126,850.67 

Less   exclusions  40,000.00  40,000.00 

Amount   included   42,482.00  86,850.07 

Less   specific    exemption 42,482.00  21,693.92 

Net   gifts,    1934 0.00  65,156.75 

Net  gifts  for  preceding  years 35,558.02 

Total  net  gifts 100,714.77 

In  view  of  the  fact  that  the  statutory  period  with- 
in which  an  assessment  may  be  made  for  this  calen- 
dar year  has  expired,  no  additional  tax  is  proposed 
on  the  basis  of  the  net  gifts  as  above  corrected. 

The  correct  net  gifts  for  1934  are  determined  as 
follows : 

Determined  in  Bureau  letter  of  August 

13,  1937  32,379.41 

Income  during  1934  paid  to  Irma  War- 
ner under  trust  dated  May  26,  1932 
(not  reported)  21,581.76 

Income  during  1934  paid  to  Jack  M. 
Warner  luider  trust  dated  May  26, 
1932  (not  reported) 21,195.58 

Total  gifts  not  reported  or  consid- 
ered in  Bureau  letter  of  August 
13,    1937    42,777.34 

Less  exclusions  for  above  gifts 10,000.00 

Amount  increased  over  Bureau  letter 

of  August   13,   1937 32,777.34 

Correct  net  gifts  for  1934 $65,156.75 

[IT] 
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1935 

Tentatively 
Returned  Determined 

Total    gifts,    1935 $22,014.78         $57,274.56 

Less   exclusions  5,000.00  10,000.00 

Amount   included   17,014.78  47,274.56 

Less    specific    exemption 0.00  0.00 

Net   gifts,   1935 17,014.78  47,274.56 

Net  gifts  for  preceding  years 5,665.23         100,714.77 

Total   net    gifts 22,680.01         147,989.33 

Tax  on  total  net  gifts 285.30  8,519.04 

Tax  on  net  gifts  for  preceding  years...  0.00*  4,264.33 

Tax  on  net  gifts,  1935 285.30  4,254.71 

Tax  assessed  on  return 285.30 

Deficiency 3,969.41 

'^'None  computed — should  be  $42.49. 

The  deficiency  is  clue  to  the  increase  in  net  gifts 
for  preceding  years  as  shown  above,  and  to  the  fol- 
lowing adjustments  for  the  calendar  year  1935: 

SCHEDULE  A 

Income  during  1935  from  trust  dated 

:\ray  26,  1932  by  Albert  Warner  as 

grantor  paid  to  Irma   Warner 0.00  16,678.18 

Income  during  1935  from  trust  dated 

May  26,  1932  by  Albert  AVarner  as 

grantor  paid  to  Jack  M.  Warner 0.00  18,581.60 

Tentatively 

Determined  Returned 

lOxclusions  10.000.00  5,000.00 

To   balance    (amount   of  increase) $30,259.78 

[Endorsed] :   U.  S.  I).  T.  A.   Filed  iNIaicli  8,  1939. 

[18] 
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[Title  of  ]>oarcl  and  Cause.] 

ANSWER 

Comes  now  the  respondent,  by  his  attorney,  J.  P. 
Wenchel,  Chief  Counsel,  J>ui'eau  of  Internal  Reve- 
nue, and  for  answer  to  the  petition  filed  in  the  above 
entitled  proceeding,  admits  and  denies  as  follows: 

1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Denies  the  allegations  contained  in  ])aragraph 

3  of  the  petition. 

4.  (a),  (b)  and  (c).  Denies  the  allegations  of 
error  contained  in  subparagraphs  (a),  (b)  and  (c) 
of  paragraph  4  of  the  petition. 

5.  (a)  to  (e),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (a)  to  (e),  inclusiv(\  of 
I)aragraph  5  of  the  y)etition.  [19] 

6.  Denies  generally  and  si)ecifically  each  and 
every  allegation  contained  in  the  ])etition  not  here- 
inbefore admitted,  qualified,  or  denied. 

Wherefore,  it  is  ])ra\-e(l  tliat  the  ])otiti()n  b(»  dc^- 
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nied   and  that   the   respondent's   determination  be 
in  all  respects  approved. 

(Signed)  J.  P.  WENCHEL 

FTH 
Chief  Counsel 
Bureau  of  Internal  Revenue 
Of  Counsel: 

ALVA  C.  BAIRD 
FRANK  T.  HORNER 

Special  Attorneys, 
Bureau  of  Internal  Revenue 
FTH/W  4/14/39 

[Endorsed] :   U.  S.  B.  T.  A.   Filed  Apr.  19,  1939. 

[20] 
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AMENDED  ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, by  liis  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  amended  an- 
swer to  the  petition  filed  in  the  above-entitled  pro- 
ceeding admits,  denies,  avers  and  alleges  as  follows: 

1  and  2.  Admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Denies  the  allegations  contained  in  x)aragraph 
3  of  the  petition. 

4. (a),  (b),  and  (c).  Denies  that  the  (V^mmissioner 
erred  as  alleged  in  subparagraphs  (a),  (b),  and  (c) 
of  paragraph  4  of  the  petition. 
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5.  (a)  to  (e),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (a)  to  (c),  inclusive,  of 
paragraph  5  of  the  x>etition. 

6.  As  alternative  to  the  determination  by  the 
Commissioner  of  Internal  Revenue  that  the  amounts 
of  income  received  by  the  trust  and  paid  to  the 
beneficiaries  during  each  of  the  years  in  question 
under  the  trust  indenture  executed  by  Albert  War- 
ner on  May  26,  1932,  are  taxable  in  each  of  said 
years  to  the  petitioner  as  gifts  by  him  of  said 
amounts  to  the  said  beneficiaries  in  each  of  the  said 
years,  avers  that  the  amomits  of  income  received  by 
the  trust  and  paid  to  the  beneficiaries  during  each 
of  the  years  in  question  under  the  trust  indenture 
executed  by  the  petitioner,  Jack  L.  Warner,  on 
May  26,  1932,  are  taxable  in  each  [21]  of  said  years 
to  the  petitioner  as  gifts  by  him  of  said  amounts  to 
the  said  beneficiaries  in  each  of  the  said  years. 

7.  In  support  of  the  foregoing  alternative  aver- 
ment contained  in  paragraph  6  hereof,  avers  and 
alleges  as  follows : 

(a).  On  May  26,  1932,  the  petitioner,  Jack  L. 
Warner,  executed  a  trust  indenture,  and  thereafter 
delivered  it,  together  with  the  securities  constitut- 
ing the  corpus  thereof,  to  Central  Hanover  Bank 
and  Trust  Company,  Harry  M.  Warner,  Albert 
Warner,  Jack  L.  Warner,  and  Stanleigh  P.  Fried- 
man, as  trustees. 

(b).  The  income  received  by  the  trust  and  paid 
to  the  several  beneficiaries  under  the  aforesaid  trust 
during  each  of  the  following  years  was  as  follows: 
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Doris  Warner 
Rea  Warner  (Lcroy)  Betty  Warner 

1932:   (October   17)    $20,009.03         $10,004.53         $10,004.53 

1933:   (April  17)  18,729.89  9,364.94  9,364.83 

(October   17)    16.872.24  8,409.56  8,409.67 

35,602.13  17,774.50  17,774.50 

1934:   (April  17)  21,486.20  10,821.13  10,821.03 

(October   16)    20,980.51  10,605.37  10,605.42 

42,466.71  21,426.50  21,426.45 

1935:   (April  16)  18,185.17  9,290.85  9,174.28 

(October   16)    17,427.76  8,844.30  8,850.30 

$35,612.93        $18,135.15        $18,024.58 

(c).  Under  the  terms  of  the  aforesaid  trust  m- 
dentiire,  the  receipt  of  income  thereunder  by  the 
aforesaid  beneficiaries  was  dependent  in  each  of 
the  aforesaid  years  upon  the  non-exercise  of  a  power 
to  alter,  amend  or  revoke  the  said  trust  and  the 
interests  created  thereunder. 

(d).  A  completed  gift  of  the  income  of  the 
aforesaid  trust  was  made  in  eacli  year  upon  the 
receipt  of  said  income  by  the  trust  and  payment 
[22]  of  the  said  income  to  the  aforesaid  beneficiaries. 

(e).  The  aforesaid  amounts  of  income  received 
by  the  trust  and  paid  to  the  beneficiaries  under  the 
said  trust  indenture  in  each  of  the  said  years  con- 
stituted gifts  b}^  the  i^etitioner  of  those  amomits  to 
tlie  beneficiaries  in  each  of  the  said  years. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  i)etition  not  hereinbefore 
specifically  admitted,  qualified  or  denied. 
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Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  determination  of  the 
Commissioner  be  approved,  or*,  in  the  alternative, 
that  the  joetitioner's  appeal  be  denied  and  that  the 
Board  redetermine  the  deficiencies  in  the  anjounts 
determined  by  the  Commissioner  plus  such  addi- 
tional amounts  as  may  result  from  the  alternative 
position  stated  in  this  amended  answer,  to  which 
additional  amounts  claim  is  hereby  made. 

J.  P.  WENCHEL 

E(^A 
J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Eevenue. 
Of  Counsel : 

E.  O.  HANSON, 

Division  Counsel. 

BENJAMIN  M.  BRODSKY, 

Special  Attorney, 
Bureau  of  Internal  Revenue. 
[Endorsed]:    U.   S.  B.   T.  A.   Filed  at  hearing- 
Apr.  4,  1940.  [23] 


[Title  of  Board  and  Cause.] 

REPLY  TO  AMENDED  ANSWER 

Comes  now  the  Petitioner  by  his  attorney,  Stan- 
leigli  P.  Friedman,  and  for  re])ly  to  tlie  nmeiulod 
answ^er  filed  by  the  Respondent  in  the  above  enti- 
tled proceeding,  admits  and  denies  as  follows: 
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6 :  Denies  the  allegations  contained  in  paragraph 
*'6"  of  the  amended  answer. 

7:  (a)  Admits  the  allegations  of  fact  contained 
in  paragraph  7(a)  of  the  amended  answer. 

(b)  Admits  the  allegations  of  fact  contained  in 
paragraph  7(b)  of  the  amended  answer. 

(c)  Denies  the  allegations  contained  in  para- 
graph 7(c)  of  the  amended  answer.  [24] 

(d)  Denies  the  allegations  contained  in  para- 
graph 7(d)  of  the  amended  answ^er. 

(e)  Denies  the  allegations  contained  in  para- 
graph 7(e)  of  the  amended  answer. 

STANLEIGH  P.  FRIEDMAN 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  at  hearing 
Apr.  4, 1940.  [25] 


[Title  of  Board  and  Cause.] 

AMENDMENT  TO  PETITION 

Pursuant  to  leave  first  had  and  obtained,  peti- 
tioner files  this  amendment  to  his  petition  in  this 
cause. 

4-(d)  Respondent  has  erred  in  his  computation 
of  the  amount  of  the  net  gifts  made  by  petitioner 
in  each  of  the  years  1932,  1933,  1934  and  1935,  which 
results  from  his  failure  to  correctly  determine  the 
number  of  statutory  exclusions  and  the  amount  of 
the  exemption  allowable  for  each  of  the  several 
years. 

5-(f)  Petitioner  is  advised  and  believes  and 
therefore  avers  that  regardless  of  any  redetermina- 
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tion  by  the  Board  on  the  issues  raised  in  this  pro- 
ceeding, petitioner  is  entitled  to  exclusions  as  fol- 
lows: 

For  the  year  1932 $6,714.18 

(representing  premiums  paid  during 
the  calendar  year  by  the  petitioner 
for  policies  of  life  insurance  [26] 
upon  his  life  duly  transferred  to  and 
held  by  the  trustees  under  Life  In- 
surance Trust  of  which  there  were 
two  beneficiaries) 

For  the  year  1933 $10,000. 

For  the  year  1934 10,000. 

For  the  year  1935 10,000. 

(representing  part  of  the  amount  of 
premiums  paid  by  petitioner  in  each 
of  the  foregoing  years  for  policies  of 
life  insurance  upon  his  life  duly  trans- 
ferred to  and  held  by  the  trustees  im- 
der  Life  Insurance  Trust  of  which 
there  were  two  beneficiaries) 

5-(g)  In  the  alternative,  petitioner  is  advised 
and  believes  and  therefore  avers  that  if  the  re- 
spondent i)revails  in  the  contentions  set  fortli  in 
the  paragraphs  ^^6''  and  '^7^'  of  his  amended  an- 
swer filed  herein,  i)etitioner  is  entitled  to  tlie  fol- 
lowing exclusions  in  addition  to  those  (*laimed  in 
j)aragrapli  5-(f)  hereof,  to  wit: 

For  each  of  the  years  1933,   1934  and   1935 
petitioner  is  entitled  to  three  exclusions  aggre- 
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gating  $15,000.  due  to  the  fact  that  such  a  re- 
determination would  recognize  three  additional 
donees  of  alleged  gifts  by  petitioner. 

STANLEIGH  P.  FEIEDMAN 
Attorney  for  Petitioner  [27] 
State  of  California, 
County  of  Los  Angeles — ss. 

Jack  L.  Warner  being  duly  sworn,  says  that  he 
is  the  petitioner  above  named;  that  he  has  read  the 
amendment  to  petition  or  had  the  same  read  to  him ; 
that  he  is  familiar  with  the  statements  therein  con- 
tained and  that  the  facts  therein  stated  are  true, 
except  such  facts  as  are  stated  to  be  upon  infor- 
mation and  belief,  and  those  facts  he  believes  to  be 
true. 

JACK  L.  WARNER 
Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1940. 

C.  H.  WILDER 
Notary  Public. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  A])ril  15,  1940. 

[28] 


[Title  of  Board  and  Cause.] 

ANSWER  TO  AMENDMENT  TO  PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, l)y  Ins  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
amendment   to   ])etition   tiled   in    the   above-entitled 
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proceeding  admits,  denies,  avers  and  alleges  as  fol- 
lows: 

4-(d).  Denies  that  the  Commissioner  erred  as 
alleged  in  subparagraph  (d)  of  paragraph  4  of  the 
amendment  to  petition. 

5-(f)  and  (g).  Denies  the  allegations  contained 
in  subparagraphs  (f)  and  (g)  of  paragraph  5  of 
the  amendment  to  petition. 

8.  Avers  that  the  Commissioner  has  erred  in 
allowing  two  exclusions  aggregating  $10,000  for  each 
of  the  years  1932,  1933,  1934  and  1935  with  respect 
to  the  trust  indenture  dated  May  26,  1932,  in  ^vhic]l 
Albert  AVarner  is  named  as  grantor  and  Jack  L. 
Warner,  Irma  Warner  and  Jacd^  M.  Warner  are 
named  as  beneficiaries. 

9.  In  support  of  the  foregoing  averment  con- 
tained in  paragraph  8  hereof,  avers  and  alleges  as 
follows : 

(a)  In  the  notice  of  deficiency  issued  by  the 
Commissioner  two  exclusions,  aggregating  $10,000, 
were  allowed  with  [29]  respect  to  the  aforesaid 
trust  indenture.  Under  the  facts  and  circumstances 
Avith  reference  to  the  aforesaid  trust  referred  to  in 
])aragraph  8  hereof,  only  one  exclusion  of  $5,000  is 
allowable. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  amendment  to  joetition 
not  herehibefore  specifically  admitted,  qualified  or 
denied. 

Wherefore,  it  is  prayed  that  tlie  petit ioiuM-'s  .ap- 
peal be  denied  and  that  the  Board  redetermine  the 
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deficiencies  iii  the  amounts  determined  by  the  Com- 
missioner, phis  such  additional  amounts  as  may  re- 
sult from  the  alternative  position  stated  in  the 
amended  answer  heretofore  filed  in  this  i^roceeding, 
and  the  affirmative  position  stated  in  this  answer 
to  the  amendment  to  petition,  to  which  additional 
amounts  claun  is  hereby  made 

J.  P.  WENCHEL 

ECH 
J.  P.  WENCHEL, 
Chief  Comisel, 
Bureau  of  Internal  Eevenue. 
Of  Comisel : 

E.  O.  HANSON, 

Division  Comisel, 
BENJAMIN  M.  BRODSKY, 
Special  Attorney, 
Bureau  of  Internal  Eevenue. 
BMB  :GEM  4/20/40 

[Endorsed] :    U.  S.  B.  T.  A.  Filed  Apr.  23,  1940. 

[30] 


[Title  of  Board  and  Cause.] 

REPLY  TO  ANSWER 
TO  AMENDMENT  TO  PETITION. 

Comes  now  the  petitioner  by  his  attorneys  Stan- 
lei.^h  P.  Friedman  and  Lawrence  A.  Baker  and  for 
reply  to  the  answer  to  amendment  to  petition  filed 
by  the  respondent  in  the  above-entitled  ])roceedin2: 
admits  and  denies  as  follows: 
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8.  Denies  the  allegations  contained  in  x)aragraph 
8  of  the  answer  to  amendment  to  petition. 

9.  Admits  the  allegation  in  paragraph  9- (a)  that 
in  the  notice  of  deficiency  issued  by  the  respondent 
two  exclusions  aggregating  $10,000  were  allowed  but 
denies  each  and  every  other  allegation  of  said 
paragraph. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  answer  to  amendment  to 
petition  not  hereinbefore  specifically  admitted,  qual- 
ified or  denied. 

STANLEIGH   P.   FRIEDMAN, 
LAWRENCE  A.  BAKER, 
Attorneys  for  Petitioner. 

[Endorsed] :  U.S.B.T.A.  Piled  Apr.  30,  1940.  [31] 


[Title  of  Board  and  Cause.] 

STIPULATION  OF  FACTS. 

It  is  hereby  stipulated  and  agreed  between  the 
Commissioner  of  Internal  Revenue  and  the  above- 
named  taxpayer,  by  their  respective  undersigned 
attorneys,  that  the  following  facts  are  conceded  to 
be  true  with  like  force  and  effect  as  though  the 
facts  herein  conceded  to  be  true  w^ere  established 
by  competent  evidence,  subject  to  the  right  of  either 
party  to  contend  that  any  fact  herein  stii)ulated  is 
not  relevant  or  material  to  the  questions  at  issue. 

1.  On  or  about  May  26,  1932,  Albert  Warner,  a 
brother  of  the  jietitioner  herein,  executed  an  Indeii' 
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ture  of  Trust  bearing  said  date.  A  true  copy  of 
said  Indenture  as  executed  by  the  parties  thereto  is 
attached  hereto  as  Exhibit  ''A"  and  hereby  made  a 
part  hereof.  On  or  before  June  4,  1932,  Albert  War- 
ner delivered  said  Indenture  to  the  trustees  named 
therein,  including  Central  [32]  Hanover  Bank  and 
Trust  Company,  a  banking  corporation  in  New  York 
City,  hereinafter  referred  to  as  Central  Hanover, 
and  delivered  to  Central  Hanover  on  behalf  of  all 
the  trustees  named  therein,  certain  securities 
(United  States  Government  obligations)  therein 
named  and  described  of  the  aggregate  face  amomit 
of  $2,000,000. 

The  securities  referred  to  in  said  Indenture  are 
described  by  nmnber  and  amount  in  a  receipt  exe- 
cuted and  delivered  by  Central  Hanover  to  Albert 
Warner  on  June  4,  1932.  A  true  copy  of  said  receipt 
is  attached  hereto  as  Exhibit  *'B''  and  hereby  made 
a  part  hereof. 

2.  Upon  receipt  of  said  duly  executed  Indenture 
of  Trust  and  said  securities  constitutmg  the  corpus 
of  said  trust,  the  trustees  duly  qualified  and  entered 
upon  the  performance  of  their  duties  as  trustees  un- 
der said  Indenture,  and  in  compliance  with  their 
duties  under  said  Indenture  collected  the  income 
upon  the  securities  constituting  the  trust  C(^r])us 
and  paid  the  entire  amount  thereof,  less  commis- 
sions, to  the  ])eneficiaries  named  in  said  Indenture, 
in  accordance  with  the  terms  thereof. 

3.  On  or  about  :\Iay  26,  1932,  Harry  M.  Warner, 
a  l)rotlier  of  the  petitioner  herein,  executed  an  In- 
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denture  of  Trust  bearing  said  date.  A  true  copy  of 
said  Indenture  as  executed  by  the  parties  thereto 
is  attached  hereto  as  Exhibit  "C'  and  hereby  made 
a  part  hereof.  On  or  before  June  4,  1932,  Harry  M. 
Warner  delivered  [33]  said  Indenture  to  the  trus- 
tees named  therein,  including  Central  Hanover,  and 
delivered  to  Central  Hanover  on  behalf  of  all  the 
trustees  named  therein,  certain  securities  (United 
States  Government  obligations)  therein  named  and 
described  of  the  aggregate  face  amount  of 
$2,000,000. 

The  securities  referred  to  in  said  Indenture  are 
described  by  number  and  amount  in  a  receipt  exe- 
cuted and  delivered  by  Central  Hanover  to  Harry 
M.  Warner  on  June  4,  1932.  A  true  copy  of  said 
receipt  is  attached  hereto  as  Exhibit  ^'D''  and 
hereby  made  a  part  hereof. 

4.  Upon  receipt  of  said  duly  executed  Indenture 
of  Trust  and  said  securities  constituting  the  corpus 
of  said  trust,  the  trustees  duly  qualitied  and  entered 
upon  the  performance  of  their  duties  as  trustees 
under  said  Indenture,  and  in  compliance  with  their 
(hities  under  said  Indenture  collected  the  income 
upon  the  securities  constituting  the  trust  corpus  and 
paid  the  entire  amount  thereof,  less  commissions,  to 
the  beneficiaries  named  in  said  Indenture,  in  accord- 
ance with  the  terms  thereof. 

5.  On  or  about  May  26,  1932,  Jack  L.  AVarner 
(the  petitioner  herein),  executed  an  Indenture  of 
Trust  beai^ing  said  date.  A  true  co])y  of  said  Inden- 
ture as  executed  by  the  ])arties  thereto  is  attached 
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hereto  as  Exhibit  ''E"  and  hereby  made  a  part 
hereof.  On  or  before  June  4,  1932,  Jack  L.  Warner 
delivered  said  Indenture  to  the  trustees  named 
therein,  including  Central  Hanover,  and  delivered 
to  Central  Hanover  on  behalf  of  all  of  the  trustees 
[34]  named  therein,  certain  securities  (United 
States  Government  obligations)  therein  named  and 
described  of  the  aggregate  face  amount  of 
$2,000,000. 

The  securities  referred  to  in  said  Indenture  are 
described  by  number  and  amount  in  a  receipt  exe- 
cuted and  delivered  by  Central  Hanover  to  Jack 
L.  Warner  on  June  4,  1932.  A  true  copy  of  said 
receipt  is  attached  hereto  as  Exhibit  ^^F''  and  hereby 
made  a  part  hereof. 

6.  Upon  receipt  of  said  duly  executed  Indenture 
of  Trust  and  said  securities  constituting  the  corpus 
of  said  trust,  the  trustees  duly  qualified  and  entered 
upon  the  performance  of  their  duties  as  trustees 
under  said  Indenture,  and  in  compliance  with  their 
duties  under  said  Indenture  collected  the  income 
upon  the  securities  constituting  the  trust  corpus  and 
paid  the  entire  amount  thereof  less  commissions,  to 
the  beneficiaries  named  in  said  Indentui'e,  in  ac- 
cordance with  the  terms  thereof. 

7.  All  of  the  individuals  named  in  the  afore- 
said three  Indentures  of  Trust  were  alive  at  all 
times  relevant  hereto  and  are  alive  at  the  present 
time. 

8.  The  income  received  by  the  aforesaid  trusts 
and  paid  to  the  several  beneficiaries  under  each  of 
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the   aforesaid  trust  during  each  of  the   following 
years  was  as  follows: 

Under  Indenture   of   Trust   executed   by  Albert 
Warner   (Exhibit  ^'A''  hereof):   [35] 

Jack  L.  Warner   Irmu  Warner  Jack  M.  Warner 

1932:   (October   17)    $20,009.16        $10,004.52         $10,004.52 

1933:   (April  17)  35,542.25  17,774.49  17,774.49 

(October  17) 
1934:   (April  17)  42,391.13  21,581.76  21,195.58 

(October  16) 
1935:   (April  16)  37,174.97  16,678.18  18,581.60 

(October  16) 

Under  Indenture  of  Trust  executed  by  Harry  M. 
AVarner  (Exhibit  "C'  hereof): 

Albert  Warner      Bessie  L.  Warner 

1932:   (October   17)    $30,013.68  $10,004.52 

1933:   (April  17)  53,108.55  18,018.08 

(October  17) 
1934:   (April  17) 

(October   16)    64,051.36  21,233.33 

1935:   (April  16) 

(October   16)   53,304.27  17,803.54 

Under  Indenture  of  Trust  executed  by  Jack  L. 
Warner  (Exhibit  ^'E''  hereof): 

Doris  Warner 
Rea  Warner  (Leroy)  Bettv  Warner 

1932:   (October   17)    $20,009.03         $10,004.53         $10,004.63 

1933:   (April  17)  35,602.13  17,774.50  17,774.50 

(October  17) 
1934:   (April  17)  42,466.71 

(October  16) 
1935:   (April  16)  35,612.93 

(October  16) 


21,426.50 

21,426.45 

18,135.15 

18,024.58 

[3(i] 
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The  aforesaid  payments  to  the  said  beneficiaries 
were  treated  for  Federal  income  tax  purposes  as 
the  taxable  income  of  the  said  beneficiaries. 

9.  At  the  time  of  the  execution  of  the  Trust 
Indentures  referred  to  in  paragraphs  1,  3  and  5 
hereof,  Harry  M.  Warner  was  50  years  of  age  and 
resided  in  Mount  Vernon,  New  York,  together  with 
his  wife,  Rea  Warner  and  his  two  daughters,  Doris 
Warner  (now  Doris  Warner  LeRoy),  who  w^as  born 
on  September  13,  1912,  and  Betty  Warner  (now 
Betty  Warner  Sperling),  who  was  born  on  May  1, 
1920;  Albert  Warner  was  48  years  of  age  and  re- 
sided in  New  York,  N.  Y.,  with  his  wife,  Bessie  L. 
Warner,  and  there  has  been  no  issue  of  said  mar- 
riage; Jack  L.  Warner  was  41  years  of  age  and 
resided  in  Los  Angeles,  California,  with  his  tlien 
wife,  Irma  Warner  (from  whom  he  has  since  been 
dovorced),  and  Jack  M.  Warner,  the  only  issue  of 
said  marriage,  who  was  born  on  March  28,  1916. 
Lita  Warner,  who  is  referred  to  in  Exhibit  ''€■' 
hereof,  is  the  daughter  of  Samuel  L.  Warner 
(brother  of  Harry,  Albert  and  Jack  L.,  who  was 
deceased  at  the  time  of  the  creation  of  these  trusts), 
and  was  born  on  October  10,  1926. 

10.  The  aforesaid  three  Warner  brothers,  Harry, 
Albert  and  Jack  L.  (sometimes  herein  referred  to 
as  the  ''three  Warner  brothers"  or  the  ''three 
brothers"),  are  the  principal  executive  officers  of 
Warner  Bros.  Pictures,  Inc.,  a  Delaware  corpora- 
tion which  acquired  in  1923  tlie  assets  of  a  part- 
nership composed  of  the  three  Warner  brothers  and 
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their  brother  Samuel  L.  (now  deceased),  [37]  in 
consideration  of  the  issuance  to  said  pai-tnershijj  oi' 
all  of  the  stock  of  said  corporation.  The  corpora- 
tion continued  the  business  of  the  xjartnership  in 
the  production  and  distribution  of  motion  pictures, 
and  since  1926  has  been  the  producer,  distributor 
and  exhibitor  of  talking  motion  pictures. 

Prom  1928  until  his  death  on  April  4,  1931,  Lewis 
Warner,  the  only  son  of  Harry  M.  Warner,  was  an 
employee  and  officer  of  Warner  Bros.  Pictures, 
Inc.,  and  was  regarded  by  his  father  and  uncles  as 
their  ultimate  successor  to  represent  the  interests 
of  the  family  in  the  corporation. 

11.  From  January,  1926,  through  the  first  half 
of  the  year  1930,  the  business  of  Warner  Bros. 
Pictures,  Inc.,  rapidly  expanded,  the  cai)ital  struc- 
ture was  enlarged  to  accord  with  such  expansion, 
and  the  securities  issued  by  the  corjjoration  be- 
came increasingly  valuable.  The  common  stock  of 
the  corporation  was  quoted  as  follows  on  the  New 
York  Stock  Exchange  (the  quotation  being  the 
mean  between  the  high  and  low  quotations  in  the 
periods  shown)  : 
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Dale  Market  Quotation 

January,  1926  $15. 

September,  1926  70. 

May,  1927  to  April,  1928 35.   and  $30. 

September  and  October,  1928 138. 

March,  1929  100. 

(After  2  for  1  split) 

November,    1929   30. 

March,  April,  May,  1930 80. 

June,   1930  45. 

August,  1930  25. 

September,  1930  20. 

June,   1931   5. 

May,  1932  75    cents 

[38] 

12.  During  1928  and  1929,  each  of  the  three 
Warner  brothers,  by  virtue  of  holdings  originally 
acquired  by  him,  was  the  holder  of  Warner  Bros. 
Pictures,  Inc.,  securities  having  a  very  substantial 
market  value. 

13.  The  Warner  brothers  desired  to  obtain 
greater  economic  security  in  respect  of  their  private 
fortunes,  substantially  all  of  which  was  represented 
by  securities  of  Warner  Bros.  Pictures,  Inc.  They 
believed  this  purpose  would  be  effectuated  by  im- 
proving their  cash  position,  which  would  enable 
them  to  lend  funds  to  the  corporation  as  and  wlien 
needed.  Consequently,  during  1928,  1929  and  1930, 
the  three  brothers  disposed  of  substantial  blocks  of 
common  stock,  resulting  in  the  accumulation  of 
large  cash  reserves,  which  from  time  to  time  were 
made  available  to  assist  the  corporation  by  loans 
aggregating  at  times  between  five  and  six  million 
dollars. 
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The  increasing  profit  in  the  operation  of  its  busi- 
ness during  the  years  1929  and  1930,  made  it  pos- 
sible for  Warner  Bros.  Pictures,  Inc.,  to  repa}'  to 
the  Warner  brothers  substantial  parts  of  the  afore- 
said moneys  and  the  balance  thereof  was  practically 
entirely  liquidated  by  new  financing  which  the  cor- 
poration obtained  in  September,  1930.  With  War- 
ner Bros.  Pictures,  Inc.,  apparently  '^straightened 
ouf  financially  after  the  refinancing,  the  Warner 
brothers,  realizing  the  speculative  character  of  tlie 
business  and  desiring  to  segregate  a  part  of  [39] 
their  resources  and  remove  the  same  from  the  haz- 
ards of  the  motion  picture  business  as  it  then  ex- 
isted, began  in  March,  1930,  to  invest  tlieir  cash 
reserves  in  United  States  Government  obligations. 

14.  During  the  year  1925,  the  Warner  brothers, 
together  with  their  brother,  Samuel  L.  Warner, 
who  died  in  October  1927,  formed  a  personal  hold- 
ing company  called  Renraw,  Inc.,  under  the  laws  (^f 
the  State  of  New  York,  with  a  capital  of  500  shares, 
125  shares  being  taken  by  each  of  the  foui'  brothers. 
ITy)on  the  death  of  Samuel  L.  Warner,  each  of  tlie 
three  Warner  brothers  acquired  one-third  of  liis  125 
shares  in  the  company.  On  July  27,  1929,  60,000 
shares  of  preferred  stock  of  Renraw,  Inc.,  were 
issued  to  the  Warner  brothers  for  $6,000,000  in 
casli  (which  had  been  acquired  by  them  through  the 
sale  of  blocks  of  common  stock  of  Warner  r>ros. 
Pictures,  Inc.),  each  brother  taking  20,000  sliares 
tliereof,  and  common  stock  was  issued  in  equal 
parts  to  the  three   Warner  brothers,   in   exchange 
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for  their  prior  holdings  of  Common  stock.  The 
three  brothers  in  July,  1929,  agreed  that  no  one  or 
more  of  them  would  sell,  transfer,  hypothecate  or 
exchange  the  stock  owned  by  him  in  Renraw,  Inc., 
without  the  prior  written  consent  of  the  others. 

In  1928,  1929  and  1930,  the  funds  of  Renraw, 
Inc.,  were  employed  partially  in  furtherance  of  the 
purposes  referred  to  in  the  first  sub-paragraph  of 
paragraph  ''13'-  hereof,  viz.,  [40]  in  loans  to  War- 
ner Bros.  Pictures,  Inc.,  Renraw,  Inc.,  being  the 
medium  through  which  the  Warner  brothers  made 
the  loans  referred  to  in  said  subparagraph. 

When  Warner  Bros.  Pictures,  Inc.,  repaid  the 
said  loans,  Renraw,  Inc.,  employed  the  fimds  so 
released  in  furtherance  of  the  purposes  referred 
to  in  the  second  subparagraph  of  paragraph  ^^13'' 
hereof,  viz.,  in  the  purchase  of  United  States  Gov- 
ernment obligations,  Renraw,  Inc.,  being  the  medium 
through  which  the  Warner  brothers  made  the  pur- 
chases referred  to  in  said  subparagraph. 

15.  Renraw,  Inc.,  was  regarded  by  the  Warner 
brotliers  as  providing  a  holding  company  for  hold- 
ing the  said  United  States  Government  obligations 
and  other  personal  investments,  and  Lewis  Warner 
was  regarded  by  his  father  and  uncles  as  the  mem- 
])er  of  the  family  who,  by  virtue  of  his  contemplated 
control  of  Renraw,  Inc.,  would  take  care  of  the 
wives  and  cliildren  of  the  Warner  brotliers. 

The  death  of  Lewis  on  April  4,  1931,  was  a  great 
shock  to  his  father  and  had  an  important  effect 
upon   the   plans   of   his   father   and   uncles    in   the 
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arrangement  of  their  fortunes.  They  could  no 
longer  look  to  Lewis  as  the  one  who  might  be  ex- 
pected to  take  care  of  the  wives  and  children  of  the 
Warner  family  and  to  be  the  ultimate  representa- 
tive of  the  family  interests  in  Warner  Bros.  Pic- 
tures, Inc.  x^LCCordingly,  the  Warner  [41]  brothers 
began  discussions  among  themselves  and  their  ad- 
visors, including  Mr.  Samuel  Schneider,  concerning 
the  best  means  to  be  employed  by  them  to  insure 
the  financial  security  of  themselves  and  their  fami- 
lies, and  to  protect  that  security  against  the  exi- 
gencies and  hazards  of  the  business  in  which  tlu^ 
bulk  of  their  fortunes  was  invested,  the  speculative 
character  of  which  is  indicated  by  the  fluctuations 
in  the  market  values  of  the  stock  referred  to  in 
paragraph  ^^11'^  hereof. 

Acting  through  Mr.  Schneider,  they  investigated 
the  facilities  for  trust  administration  and  were  ad- 
vised to  consult  representatives  of  Central  Hanover, 
an  institution  which  administered  many  trusts. 

The  foregoing  discussions  led  to  a  decision  in 
December,  1931,  that  trusts  should  be  establislunl, 
and  steps  were  then  taken  to  reduce  tlie  ca])ita1iza- 
tion  of  Renraw,  Jnc,  by  the  Warner  brotliers 
surrendering  to  it  the  ()0,0()()  shares  oC  j)reiVrre(l 
stock  (20,0t)0  each)  and  liquidation  to  tlic^  ])rot]iers 
equally  of  United  States  Government  obligations  of 
the  face  amount  of  $5,600,000  and  other  assets  of 
Renraw,  Inc.,  making  u])  the  difference  of  $400,000. 
The  securities  so  distribu.ted  to  tlie  tlirc^c*  bvotluM's 
])lus  $400,000  face  amount  of  United  States  Govern- 
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ment  obligations  acquired  at  about  that  time  made 
up  the  $6,000,000  par  vakie  of  United  States  Gov- 
ernment obligations,  $2,000,000  of  which  belonged 
to  each  brother  and  \Yas  [42]  delivered  as  the 
cori)us  of  each  trust  referred  to  in  paragraphs  1, 
3  and  5  hereof.  In  December,  1931,  each  of  the 
three  Warner  brothers  owned  a  one-third  interest 
in  Renraw,  Inc. 

16.  The  Warner  brothers  decided  that  the  afore- 
said $6,000,000  which  ultimately  became  the  corpora 
of  the  three  trusts  (Exhibits  A,  C  and  E)  should 
l)e  secured  from  the  hazards  of  the  business,  secured 
against  the  actions  of  the  brothers  themselves  and 
each  other  and  the  members  of  their  respective 
immediate  families,  and  secured  for  the  protection 
of  the  brothers'  wives  and  children. 

17.  When  the  Warner  brothers  decided  that 
trusts  were  to  be  established  to  achieve  these  gen- 
eral objectives,  the  decision  inchided  the  creation 
of  a  trust  by  each  of  the  Warner  brothers,  identical 
as  to  corpus  and  otherwise  substantially  identical 
exce])t  as  to  beneficiaries,  and  they  immediately  sent 
for  their  personal  counsel,  Mr.  Stanleigh  P.  Fried- 
man, and  explained  to  him  the  objectives  desired 
and  ai'ranged  for  the  representatives  of  Central 
Hanover  to  coo])erate  with  him  in  the  ])re])aration 
of  definitive  papers. 

If  Stanleight  P.  Friedman  were  called  as  a  wit- 
ness he  would  testify  in  substance  as  follows  con- 
cerning himself  and  his  relationship  to  the  Warner 
l)rothers  and  their  families.  He  is  a  member  of  the 
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Bar  of  the  State  of  New  York  and  the  Supreme 
Court  of  the  United  States  and  a  graduate  of  Yale 
[43]  University  and  Harvard  Law  School  and  was 
admitted  to  practice  in  the  State  of  New  York  in 
1907  and  has  continued  to  fjractice  in  that  state 
since  his  graduation  from  Law  School  in  1908.  He 
has  been  the  advisor  and  counsel  of  the  Warner 
brothers  personally  and  of  the  corporations  in  which 
they  have  been  interested  and  of  members  of  their 
families  from  1912  to  the  present  time.  He  believes 
that  he  has  at  all  times  enjoyed  the  confidence  and 
affection  of  the  members  of  the  Warner  family. 

After  the  decision  had  been  reached  to  create 
trusts,  and  during  the  course  of  discussions  between 
the  Warner  brothers  and  counsel,  it  was  decided  that 
reciprocal  trusts  would  be  created  by  the  Warner 
brothers  to  carry  out  the  aforesaid  general  ob- 
jectives. 

18.  If  Stanleight  P.  Friedman  and  the  legal  rep- 
resentatives of  Central  Hanover  were  called  as 
witnesses,  they  would  testify  in  substance  as  fol- 
lows: That  as  far  as  the  form  of  the  trusts  was 
concerned  they  advised  the  Warner  brothers  that 
the  trusts  be  drawn  and  executed  as  they  were 
finally  drawn  and  executed,  in  order  to  secure  a 
'^maximum  of  irrevocability'',  to  make  it  impossible 
for  any  one  of  the  brothers  to  ''invade  the  corpus'', 
to  exclude  any  ''possibility  of  reverter''  of  the  cor- 
pus of  any  trust  to  the  grantor  named  therein,  to 
eliminate  the  grantor  named  in  each  trust  indenture 
from  becoming  a  possible  income  beneficiary,  to  pro- 
vide that  in  the  event  of  the  death  of  one  of  the 
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brothers  liis  vridow  and  children  wonld  not  be  sub- 
ject to  the  influence  of  the  remaining  two  brothers 
alone,  [44]  because  each  brother  had  his  own  idea 
of  policy  and  was  not  willing  to  subject  his  estate 
to  different  philosophies  of  investment  of  the  sur- 
viving brothers  alone,  and  to  minimize  and  avoid 
estate  taxes,  which  counsel  believed  might  be  due 
mider  some  different  form  of  trust  procedure. 
Counsel  also  sugested  that  the  trusts  be  created  be- 
fore the  gift  tax  provisions  in  the  Revenue  Bill  of 
1932  became  enacted  into  law  as  part  of  the  Reve- 
nue Act  of  1932. 

19.  In  the  notice  of  deficiency  duly  mailed  to 
the  petitioner  herein,  the  Commissioner  has  deter- 
mined that  the  amounts  of  income  received  by  the 
trustees  and  paid  to  the  beneficiaries  (other  than 
the  petitioner  herein)  during  each  of  the  years  in 
question,  mider  the  Indenture  of  Trust  executed 
by  Albert  Warner  (Exhibit  '^A''  hereof)  are  tax- 
able in  each  of  said  years  to  the  petitioner  as  gifts 
by  him  of  said  amounts  to  said  beneficiaries  in 
each  of  the  said  years. 

In  that  determination  the  Commissioner  has  not 
included  in  taxable  gifts  of  the  petitioner  the  in- 
come received  by  the  aforesaid  trust  and  paid  dur- 
ing the  said  years  to  the  petitioner. 

In  his  amended  answer,  the  Commissioner  has 
I'aised  the  alternative  contention  tliat  the  amounts 
of  income  received  by  the  trust  and  paid  to  the 
beneficiaries  during  eacli  of  the  years  in  question, 
under  the  Indenture  of  Trust  [45]  executed  by  Jack 
1..    Warner,    the    petitioner   herein    (Exhibit    ''E'' 
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hereof),  are  taxable  in  each  of  said  years  to  the 
petitioner  as  gifts  by  him  of  said  ainonnts  to  said 
beneficiaries  in  each  of  the  said  years. 

The  petitioner  denies  that  the  amounts  of  income 
received  by  either  of  the  aforesaid  trusts  and  paid 
to  the  beneficiaries  thereunder  during  the  said  years 
are  taxable  in  any  of  the  said  years  to  the  petitioner 
as  gifts  by  him  of  said  amoimts  to  said  beneficiaries 
in  any  of  the  said  years. 

20.  On  or  about  May  26,  1932,  Jack  L.  Warner 
(the  petitioner  herein)  executed  an  Indenture  of 
Trust  bearing  said  date.  A  true  copy  of  said  Inden- 
ture as  executed  by  the  parties  thereto  is  attached 
hereto  as  Exhibit  "G"  and  hereby  made  a  part 
hereof.  On  or  before  June  4,  1932,  Jack  L.  Warner 
delivered  said  Indenture  to  the  trustees  named 
therein,  including  Central  Hanover,  and  delivered 
to  Central  Hanover  on  behalf  of  all  the  trustees 
named  therein,  certain  life  insurance  policies  on 
the  life  of  said  Jack  L.  Warner,  as  named  and  de- 
scribed in  Schedule  ^^A"  of  the  said  Indenture. 

21.  On  March  19,  1935,  the  aforesaid  Indenture, 
(Exhibit  ''G")  was  duly  amended  so  as  to  elimi- 
nate from  the  said  Indenture  all  provisions  and 
benefits,  direct  or  indirect,  in  tliat  trust  ])rovi(lod 
for  the  benefit  of  Irma  Warner  or  in  her  favor,  and 
thereafter  Jack  M.  Warner  was  the  sole  beneficiary 
of  said  trust.  [46] 

22.  During  the  years  1932,  1933,  1934  and  1935, 
no  income  was  received  or  ])aid  out  to  the  bene- 
ficiaries by  the  aforesaid  trust   (Exhibit  ''(V). 
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23.  In  his  gift  tax  returns  for  the  aforesaid  years 
the  petitioner  inchided  as  taxable  gifts  the  amounts 
which  he  paid  as  premiums  on  the  life  insurance 
policies  which  constituted  the  corpus  of  the  afore- 
said trust,  and  no  question  is  raised  in  this  pro- 
ceeding as  to  said  inclusion. 

24.  Petitioner's  gift  tax  return  for  the  year  1932 
showed  the  following: 

Gross  gifts  made  during  the  calendar  year: 

1.    Premium  on  life  insurance  policies 

(Date  of  gift— 8-9-32  to  12-5-32) $  6J14.18 

Less    total    exclusions    not    exceeding    $5,000 

for  each  donee   (except  future  interests)      None 

CIross  gifts  for  year $  6,714.18 

Specific  exemption  claimed  (not  exceeding  $50,- 
000  less  total  amount  of  specific  exemption 
claimed  for  preceding  years) 6,714.18 

Amount  of  net  gifts  made  during  calendar  year      None 

Petitioner's   gift   tax   return   for   the   year   1933 

showed  the  following:  [47] 

Gross  gifts  made  during  calendar  year : 

1.    Premiums  on  life  insurance  policies 

(Date   of   gift— 1-9-33   to   12-30-33) $21,591.90 

Less  total  exclusions  not  exceeding  $5,000  for 

each  donee  (except  future  interests) None 

Gross    gifts    for   year $21,591.90 

Specific  exemption  claimed  (not  exceeding  $50,- 
000  less  total  amount  of  specific  exemption 
claiiiied  for  ])rocoding  years) 21,591.90 

Amount  of  net  gifts  made  during  calendar  year      None. 


vs.  Jack  L.  Warner  47 

Petitioner's  gift  tax  return  for  the  year  1934 
showed  the  following: 

Gifts  during  year  other  than  charitable,  public 
and  similar  gifts: 

1.  $38,000.  Principal  amount  Warner  Bros.  Pic- 
tures, Inc.,  6%  Debentures  Series  1939  (Jos. 

H.  Ilazen)    (Date  of  gift— 1-5-34) $15,580.00 

2.  $24,000.  Principal  Amount  Warner  Bros.  Pic- 
tures, Inc.,  6%  Debentures  Series  1939  (Har- 
old S.  Bareford)   (Date  of  gift— 1-5-34) 9,840.00 

3  and  4.  Mr.  and  Mrs.  Mervyn  LeRoy- 
Wedding  (iifts  (I/2  or  $7,500  to  each)  (Date 
of  gift— 3-8-34)  and  (4-5-34) 15,000.00 

5.  H.    M.    W^arner    (Date    of    gift— 3-1-34    and 

9-1-34)    (5,000.00 

(5,000.00 

6.  Albert   Warner    (Date    of   Gift— 3-1-34   and 

9-1-34)    (5,000.00 

(5,000.00 
7  and  8.  Central  Hanover  Bank  &  Trust  Co. 
et  a]..  Trustees  under  Insurance  Trust  In- 
denture dated  May  26,  1932.  Donor  paid 
life  insurance  premiums  (net)  on  policies 
assigned  to  Trustees.  There  are  two  donee 
beneficiaries  of  said  trusts.  (Date  of  gift — 
various)    22,062.00 

Total $82,482.00 

[48] 

Forward $82,482.00 

Less  total  exclusions  not  exceeding  $5,000  for 
each  donee  (except  future  interests)  (Eight 
donees)  40,000.00 

Included  amount  of  gifts  for  year  other  than 

charitable,  etc.  gifts $42,482.00 

Specific  exemption  olnimed  (not  exceeding  $50,- 
000  less  total  amount  of  specific  exemption 
claimed  for  preceding  years) 42,482.00 

Amount  of  net  gifts  for  year None 
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Adjustments  were  made  by  the  Commissioner  to 
the  aforesaid  gift  tax  return  for  1934,  and  a  notice 
of  deficiency  was  mailed  to  the  petitioner  determin- 
ing a  deficiency  in  gift  tax  on  the  basis  of  such  ad- 
justments. When  no  appeal  was  taken  to  the  Board 
of  Tax  Appeals  from  the  said  determination  of 
deficiency,  the  gift  tax  deficiency  so  determined 
was  assessed.  The  following  schedule  shows  the  said 
adjustments  made  by  the  Commissioner : 

Returned  Determined 

Total  Gifts~193-1:  $82,482.00         $84,073.33* 

Less   exclusions  40,000.00  30,000.00 

Amount  included 42,482.00  54,073.33 

Less  specific  exemption 42,482.00  21,693.92 

Net  gifts— 1934  0.00  32,379.41 

Tax   on  net   gifts 0.00  521.38 

Tax   assessed   on   return 0.00 

Deficiency   521.38 

*This  increase  resulted  from  uncontested  increases  in  the 
amounts  of  the  gifts  shown  as  items  1  and  2  on  the  gift  tax 
return  for  1934. 

[49] 

The  following  explanatory  statements  were  made 
by  the  Commissioner  with  reference  to  the  aforesaid 
determination : 

''Two  exclusions  in  the  amount  of  $10,000, 
claimed  with  respect  to  the  premiums  paid  on 
the  life  insurance  policies  placed  in  trust  imder 
the  trust  indenture  dated  May  26,  1932,  are  dis- 
allowed. As  it  appears  that  no  payments  will  be 
made  to  the  beneficiaries  of  the  trust  until  your 
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death,  the  gifts  are  considered  to  be  gifts  of 
future  interests,  against  which  no  exclusions  are 
allowable. 

'^Specific  exemption  in  the  amount  of  $21,- 
693.92  is  allowed,  the  remainder  of  the  specific 
exemption  provided  by  statute  having  been 
claimed  by  you  on  returns  filed  for  the  calendar 
years  1932  and  1933.'^ 

I^etitioner's   gift   tax   return   for   the   year    1935 
sliowed  the  following: 

Schedule  A. — Gifts  during  year  othe]*  than  chari- 
itable,  public,  and  similar  gifts: 

1.  Life  Insurance  Premiums  on  Policies  payable 
to  a  beneficiary  under  Trust  Fndenture  as 
amended  March  19,  1935 — Central  Hanover 
Bank  and  Trust  Company  of  New  York, 
Trustees.   (Date  of  gift— 1935) $22,014.78 

Less  total  exclusions  not  exceeding  $5,000 
for  each  donee  (except  future  interests) — 
One  donee  5,000.00 

Included  amount  of  gifts  for  year  other 
than  charitable,  etc.,   gifts .17,014.78 

Schedule  C. — Returns,  amoimts  of  specific  exem]:>- 
tion,  and  net  gifts  for  preceding  years  (subse- 
quent to  Jime  6,  1932)  :  [50] 


50  Coonmissioner  of  Internal  Rev, 


Amount  of  Amount 
Calendar                                                                             Specific  of 

Year  Exemption  Net  Gifts 

1932  $6,714.18   (2)   donee  deductions  $     None 

1933  21,591.90   (2)   donees 

10,000.00    11,591.90  None 


1934     84,073.33 

40,000.00  less  for    (8)    donees 38,408.10  5,665.23 

44,073.33        Balance 

Total    amount    of    specific    exemption 

claimed  for  preceding  years $50,000.00 

Total  amount  of  net  gifts  for  preced- 
ing- years  5,665.23 


Computation  of  amoimt  of  net  gifts  for  year: 

1.  Amount    of    gifts    for    year    other 

than  charitable,  etc.,  gifts $17,014.78 

2.  Amount  of  charitable,  public  and 
similar  gifts  for  year None 

3.  Total  amount  of  gifts  for  year $17,014.78 

4.  Amount  of  charitable,  public  and 
similar  gifts  for  year $    None 

5.  Specific  exemption  claimed  (not 
exceeding  $50,000,  less  total 
amount  of  specific  exemption 
claimed  for  preceding  years) None 

6.  Total  deductions  None 


Amount  of  net   gifts  for  year $17,014.78 

[51] 


vs.  Jack  L.  Warner  51 

Computation  of  tax : 

1.  Amount  of  net  gifts  for  year $17,014.78 

2.  Total  amount  of  net  gifts  for  preceding  years 5,665.23 

3.  Total   net   gifts 22,680.01 

4.  Tax  computed  on  item  3 285.30 

5.  Tax  computed  in  item  2  (no  payment  yet  made)      None 

6.  Tax  on  net  gifts  for  year 285.30 

STANLEIGH  P.  FRIEDMAN 
Attorney  for  Petitioner 

J.  P.  WENCHEL 

ECA 

Chief  Counsel,  Bureau  of  Inter- 
nal Revenue.  [52] 

EXHIBIT  ^^A" 

This  trust  indenture  made  the  26th  day  of  May, 
1932,  between  Albert  Warner,  as  Grantor,  and 
Harry  M.  Warner,  Albert  Warner,  Jack  L.  War- 
ner, Stanleigh  P.  Friedman  and  Central  Hanover 
Bank  and  Trust  (^ompany,  a  corporation  organized 
jmd  existing  under  the  banking  Uiws  of  the  State 
of  New  York,  as  Trustees, 

Witnesseth : 

The  Grantor  is  desirous  of  creating  a  trust  for 
the  purposes  and  upon  tlie  terms  and  ])rovisions 
hereinafter  set  fortli.  Accordingly,  tlie  Grantor  has 
herewith  transferred,  assigned  and  conveyed  to  th(^ 
Trustees  and  the  Trustees  do  here])v,  bv  the  execu- 
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tion  of  these  presents,  acknowledge  receipt  from 
the  Grantor  of  the  jDroperty  described  in  Schedule 
A  hereto  amiexed,  \Yhich,  together  with  any  prop- 
erty which  may  hereafter  be  conveyed,  subject  to 
the  trusts  hereby  created,  to  the  Trustees  by  the 
Grantor  or  by  any  other  person,  all  of  which  is  here- 
inafter collectively  termed  the  trust  estate,  shall  be 
held  and  disposed  of  by  the  Trustees  and  the  sur- 
vivors or  survivor  of  them  and  their  successors  and 
assigns  upon  the  following  trusts,  namely: 

1.  (a)  The  Trustees  shall  hold,  manage,  invest 
and  from  time  to  time  reinvest  the  trust  estate. 

(b)  The  Trustees  shall  set  aside  such  portion 
of  the  trust  estate  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  setting  aside  the  same  one- 
quarter  thereof  and  shall  hold  the  same  in  trust  for 
Irma  Warner,  wife  of  Jack  L.  Warner,  hereinafter 
called  Irma,  paying  over  to  her  the  entire  net  an- 
nual income  therefrom  in  each  year  during  her  life, 
and  upon  the  death  of  Irma,  in  case  Jack  L.  Wanier, 
hereinafter  called  Jack  shall  survive  her,  the  Trus- 
tees shall  continue  to  hold  said  fund  in  trust  for 
Jack,  paying  over  to  him  the  entire  net  annual 
income  therefrom  in  each  year  during  his  life  and 
upon  his  death,  he  having  survived  Irma,  the  Trus- 
tees shall  transfer,  assign  and  pay  over  the  said  fmid 
to  Jack  M.  Warner,  son  of  Jack  and  Xe]^hew  of  the 
Grantor,  hereinafter  calle  Jackie,  in  case  he  shall 
survive  Jack;  or  if  Jackie  shall  not  survive  Jack 
Init  shall  leave  a  widow  surviving  Jack,  the  Trustees 
shall  transfer,  assign  and  pay  over  such  poi^tion  of 
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said  fund  as  Jackie  shall  by  his  last  will  and  testa- 
ment duly  admitted  to  probate  direct  to  said  sur- 
viving widow  of  Jackie,  provided,  however,  that 
Jackie  shall  have  no  right  to  direct  the  payment 
to  his  said  surviving  widow^  of  more  than  such  por- 
tion of  said  fund  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  Jack's  death  one-quarter 
thereof,  and  the  Trustees  shall  transfer,  assign  and 
j)ay  over  the  balance  of  said  fund  or  the  entii-e 
amount  of  said  fund,  in  case  Jackie  shall  either 
leave  no  widow  surviving  Jack  or  shall  fail  to  direct 
the  payment  to  his  widow  of  any  portion  of  said 
fund,  to  the  issue  of  Jackie  who  shall  survive  Jack 
in  equal  shares,  per  stirpes  and  not  per  capita:  or 
if  no  issue  of  Jackie  shall  survive  Jack  to  those 
pei'sons  who  would  be  entitled  to  inherit  the  same 
and  in  the  proportions  in  which  they  would  inherit 
the  same  under  the  laws  of  the  State  of  New  York 
if  Jack  had  died  seized  and  possessed  of  the  same 
and  intestate  at  that  time. 

In  case  Jack  shall  not  survive  Irma  but  Jackie 
shall  survive  her,  the  lYustees  shall  continue  to 
hold  said  fund  in  trust  for  Jackie,  paying  over  to 
him  the  entire  net  annual  income  therefrom  in  each 
year  during  his  life  and  upon  the  death  of  Jackie, 
or  upon  the  death  of  Irma  in  case  Jackie  shall  not 
survive  her,  if  Jackie  shall  leave  a  widow  then  liv- 
ing, the  Trustees  shall  transfei*,  assign  and  ])ay  over 
to  the  surviving  widow  of  Jackie  such  portion  of 
said  fund  as  Jackie  shall  by  his  last  will  and  testa- 
ment  duly   admitted   to   probate   direct,    provided 
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however,  that  Jackie  shall  have  no  right  to  direct 
the  payment  to  his  said  surviving  widow  of  more 
than  such  portion  of  said  fimd  as  shall  equal  at 
the  market  value  thereof  at  the  time  of  the  death 
of  the  survivor  of  Irma  and  Jackie  one-quarter 
thereof,  and  the  Trustees  shall  transfer,  assign  and 
pay  over  the  balance  of  said  fund  or  the  entire 
amount  thereof,  in  case  Jackie  shall  either  leave  no 
widow  then  living  or  shall  fail  to  direct  the  payment 
of  any  portion  of  said  fund  to  his  said  surviving 
widow,  to  the  issue  of  Jackie  who  shall  be  then 
living  in  equal  shares,  per  stirpes  and  not  per  cap- 
ita; or  if  no  issue  of  Jackie  shall  be  then  living  to 
those  persons  who  would  be  entitled  to  inherit  the 
same  and  in  the  proportions  in  which  they  would 
inherit  the  same  under  the  laws  of  the  State  of 
New  York  if  Jack  had  died  seized  and  possessed 
of  the  same  and  intestate  at  that  time. 

(c)  The  Trustees  shall  set  aside  such  portion  of 
the  trust  estate  as  shall  equal  at  the  market  value 
at  the  time  of  setting  aside  the  same  one-quarter 
thereof,  and  shall  hold  the  same  in  trust  for  Jackie, 
paying  over  to  him  the  entire  net  annual  income 
therefrom  in  each  year  during  his  life,  and  upon 
the  death  of  Jackie  in  case  Jack  shall  survive  Jackie, 
the  Trustees  shall  continue  to  hold  said  fund  in  trust 
for  Jack,  paying  over  to  him  the  entire  net  annual 
income  therefrom  in  each  year  during  his  life  and 
upcm  his  death,  he  having  survived  Jackie,  if  Jackie 
shall  leave  a  widow  surviving  Jack,  the  Trustees 
shall  transfer,  assign  and  pay  over  so  much  of  said 
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fund  as  Jackie  shall  by  his  last  will  and  testament 
duly  admitted  to  probate  direct  to  the  said  surviving* 
widow  of  Jackie,  provided,  however,  that  Jackie 
shall  have  no  right  to  appoint  to  his  said  surviving 
widow  more  than  such  portion  of  the  said  fund  as 
shall  equal  at  the  market  value  thereof  at  the  time 
of  Jack's  death  one-quarter  thereof,  and  the  Trus- 
tees shall  transfer,  assign  and  pay  over  the  balance 
of  said  fund  or  the  entire  amount  thereof,  in  case 
Jackie  shall  either  leave  no  widow  surviving  Jack 
or  shall  fail  to  appoint  to  his  surviving  widow  any 
portion  of  said  fund,  to  the  issue  of  Jackie  who 
shall  survive  Jack  in  equal  shares,  per  stirpes  and 
not  per  capita ;  or  if  no  issue  of  Jackie  shall  survive 
eTack  to  Irma,  or  if  Irma  shall  not  survive  Jack,  to 
those  persons  who  would  be  entitled  to  inherit  the 
same  and  in  the  proportions  in  which  they  would 
inherit  the  same  under  the  laws  of  the  State  of 
New  York  if  Jack  had  died  seized  and  possessed 
of  the  same  and  intestate  at  that  time. 

In  case  Jack  shall  not  survive  Jackie  but  Jackie 
shall  leave  a  widow  him  surviving,  the  Trustees  shall 
upon  the  death  of  Jackie  transfer,  assign  and  pay 
over  so  much  of  said  fund  as  Jackie  shall  l)y  his 
last  will  and  testament  duly  admitted  to  prol)ate 
direct  to  the  surviving  widow  of  Jackie,  j)rovided, 
however,  that  Jackie  shall  have  no  right  to  direct 
the  payment  to  his  said  surviving  widow  of  more 
than  such  portion  of  said  fund  as  shall  equal  at  the 
market  value  thereof  at  the  time  of  his  death  one- 
quarter  thereof,  and  the  Trustees  shall  u])()ii  the  death 
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of  Jackie,  transfer,  assign  and  pay  over  the  balance 
of  said  fimd  or  the  entire  amount  thereof  in  case 
Jackie  shall  either  leave  no  widow  him  surviving 
or  shall  fail  to  appoint  to  his  surviving  widow  any 
portion  of  said  fund  to  the  surviving  issue  of  Jackie 
in  equal  shares,  per  stirpes  and  not  per  capita;  or 
if  Jackie  shall  leave  no  issue  him  surviving,  the 
Trustees  shall  continue  to  hold  the  same  in  trust  for 
Irma  in  case  she  shall  survive  Jackie,  paying  over 
to  her  the  entire  net  amiual  income  therefrom  in 
each  year  during  her  life,  and  upon  the  death  of 
Irma  or  upon  the  death  of  Jackie  in  case  Irma  shall 
not  survive  Jackie,  the  Trustees  shall  transfer,  as- 
sign and  pay  over  the  same  to  those  persons  who 
would  be  entitled  to  inherit  the  same  and  in  the  pro- 
portions in  which  they  would  inherit  the  same  under 
the  lavrs  of  the  State  of  Xew  York  if  Jack  had 
died  seized  and  possessed  of  the  same  and  intestate 
at  that  time. 

(d)  The  Trustees  shall  set  aside  such  portion 
of  the  trust  estate  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  setting  aside  the  same  one- 
quarter  thereof  and  shall  hold  the  same  in  trust  for 
Jack,  paying  over  to  him  the  entire  net  annual  in- 
come therefrom  in  each  year  during  his  life. 

Upon  the  death  of  Jack  in  case  Irma  shall  sur- 
vive him,  the  Trustees  shall  continue  to  hold  said 
fund  in  trust  for  Irma  and  shall  pay  over  to  her 
the  entire  net  annual  income  therefrom  in  each 
year  during  her  life,  and  u])()u  li or  death,  she  having 
survived  Jack,  the  Trustees  shall   transfer,  assign 
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and  pay  over  the  said  fund  to  Jackie  in  case  he 
shall  be  then  living,  or  if  Jackie  shall  not  be  then 
living  but  shall  leave  a  widow  then  living  the  Trus- 
tees shall  transfer,  assign  and  pay  over  such  portion 
of  said  fund  as  Jackie  shall  by  his  last  will  and 
testament  duly  admitted  to  probate  direct  to  said 
surviving  widow  of  Jackie,  provided,  however,  that 
Jackie  shall  have  no  right  to  direct  the  X)ayment  to 
his  said  surviving  widow  of  more  than  such  portion 
of  said  fund  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  the  death  of  Irma  one-quarter 
thereof,  and  the  Trustees  shall  transfer,  assign  and 
pay  over  the  balance  of  said  fund  or  the  entire 
amount  thereof,  in  case  Jackie  shall  either  leave 
no  widow  then  living  or  shall  fail  to  appoint  to 
his  surviving  widow  any  portion  of  said  fund,  to 
the  issue  of  Jackie  who  shall  be  then  living  in  equal 
shares,  per  stirpes  and  not  per  capita ;  or  if  no  issue 
of  Jackie  shall  be  then  living  to  those  persons  who 
would  be  entitled  to  inherit  the  same  and  in  the  pro- 
portions in  which  they  would  inherit  the  same  im- 
der  the  laws  of  the  State  of  New  York  if  Jack  had 
died  seized  and  possessed  of  the  same  and  intestate 
at  that  time. 

In  case  Irma  shall  not  survive  Jack,  the  Trustees 
shall  from  and  after  the  death  of  Jack  continue  to 
hold  said  fund  in  trust  for  Jackie  in  case  he  shall 
survive  Jack  and  shall  pay  over  to  him  the  entire 
net  annual  income  therefroui  in  each  year  during 
his  life,  and  upon  the  death  of  Jackie  or  upon  the 
death  of  Jack  in  case  Jackie  shall  not  survive  Jnclc, 
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if  Jackie  shall  leave  a  widow  then  living  the  Trus- 
tees shall  transfer,  assign  and  pay  over  such  portion 
of  said  fund  as  Jackie  shall  by  his  last  will  and 
testament  duly  admitted  to  probate  direct  to  the 
said  surviving  widow  of  Jackie,  provided,  however, 
that  Jackie  shall  have  no  right  to  direct  the  payment 
to  his  said  surviving  widow  of  more  than  such  por- 
tion of  said  fund  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  the  death  of  the  survivor  of 
Jack  and  Jackie  one-quarter  thereof,  and  the  Trus- 
tees shall  transfer,  assign  and  pay  over  the  balance 
of  said  fmid  or  the  entire  amount  thereof,  in  case 
Jackie  shall  either  leave  no  widow  then  living  or 
shall  fail  to  appoint  to  his  surviving  widow  any  por- 
tion of  said  fund,  to  the  issue  of  Jackie  who  shall 
be  then  living  in  equal  shares,  per  stirpes  and  not 
per  capita;  or  if  no  issue  of  Jackie  shall  be  then 
living  to  those  persons  who  would  be  entitled  to 
inherit  the  same  and  in  the  proportions  in  which 
they  would  inherit  the  same  under  the  laws  of  the 
State  of  New  York  if  Jack  had  died  seized  and 
possessed  of  the  same  and  intestate  at  that  time. 

(e)  The  Trustees  shall  set  aside  such  portion  of 
the  trust  estate  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  setting  aside  the  same  one- 
quarter  thereof,  and  shall  hold  the  same  in  trust  for 
Jack  paying  over  to  him  the  entire  net  annual  in- 
come therefrom  in  each  year  during  his  life. 

Upon  the  death  of  Jack  in  case  Jackie  shall  sur- 
vive Jack,  the  Trustees  shall  continue  to  hold  said 
fund  in  trust  for  Jackie  and  shall  pay  over  to  him 
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the  entire  net  annual  income  therefrom  in  each  year 
during  his  life  and  upon  the  death  of  Jackie,  he 
having  survived  Jack,  if  Jackie  shall  leave  a  widow 
him  surviving  the  Trustee  shall  transfer,  assign  and 
pay  over  so  much  of  said  fund  as  Jackie  shall  by 
his  last  will  and  testament  duly  admitted  to  probate 
direct  to  the  said  surviving  widow  of  Jackie,  pro- 
vided, however,  that  Jackie  shall  have  no  right  to 
appoint  to  his  said  surviving  wddow  more  than  such 
portion  of  said  fmid  as  shall  equal  at  the  market 
value  thereof  at  the  time  of  his  death  one-quarter 
thereof,  and  the  Trustees  shall  transfer,  assign  and 
pay  over  the  balance  of  said  fund  or  the  entire 
amount  thereof,  in  case  Jackie  shall  either  leave  no 
widow  him  surviving  or  shall  fail  to  appoint  any 
portion  of  said  fund  to  his  said  surviving  widow,  to 
the  surviving  issue  of  Jackie  in  equal  shares,  per 
stirpes  and  not  per  capita;  or  if  Jackie  shall  leave 
no  issue  him  surviving,  to  Irma  or  if  she  shall  not 
survive  Jackie  to  those  persons  who  would  be  entitled 
to  inherit  the  same  and  in  the  proportions  in  which 
they  would  inherit  the  same  under  the  laws  of  the 
State  of  New  York  if  Jack  had  died  seized  and  pos- 
sessed of  the  same  and  intestate  at  that  time. 

In  case  Jackie  shall  not  survive  Jack,  the  Trus- 
tees shall  upon  the  death  of  Jack,  if  Jackie  shall 
leave  a  widow  surviving  Jack,  transfer,  assign  and 
pay  over  so  much  of  said  fund  as  Jackie  shall  by 
his  last  will  and  testament  duly  admitted  to  probate 
direct  to  the  surviving  widow  of  Jackie,  provided, 
however,  that  Jackie  shall  have  no  right  to  direct 
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the  payment  to  his  surviving  widow  of  more  than 
such  portion  of  said  fimd  as  shall  equal  at  the  mar- 
ket value  thereof  at  the  death  of  Jack  one-quarter 
thereof,  and  the  Trustees  shall  transfer,  assign  and 
pay  over  the  balance  of  said  fund  or  the  entire 
amoimt  thereof  in  case  Jackie  shall  either  leave 
no  widow  surviving  Jack  or  shall  fail  to  appoint  to 
his  surviving  widow  any  portion  thereof  to  the  issue 
of  Jackie  who  shall  survive  Jack  in  equal  shares, 
per  stirpes  and  not  per  capita;  or  if  no  issue  of 
Jackie  shall  survive  Jack  the  Trustees  shall  liold 
such  portion  of  said  fund,  as  would  have  been  paid 
to  the  issue  of  Jackie  if  any  issue  of  Jackie  had 
survived  Jack,  in  trust  for  Irma  paying  over  to 
her  the  entire  net  annual  income  therefrom  in  each 
year  during  her  life  and  upon  her  death  or  upon  the 
death  of  Jack  in  case  she  shall  not  survive  Jack, 
the  Trustees  shall  transfer,  assign  and  pay  over  the 
same  to  those  persons  who  would  be  entitled  to 
inherit  the  same  and  in  the  proportions  in  which 
they  would  inherit  the  same  rmder  the  laws  of  the 
State  of  New  York  if  Jack  had  died  seized  and 
possessed  of  the  same  and  intestate  at  that  time. 

(f )  During  the  minority  of  any  beneficiary,  the 
Trustees  may  use  and  apply  so  much  of  the  net 
annual  income  payable  to  such  beneficiary  under 
the  provisions  hereof,  for  the  benefit,  support,  edu- 
cation, comfort,  welfare  and  maintenance  of  such 
ininor  ])eneficiary  as  the\'  may  deem  advisable,  ac- 
cunnilating  any  balance  of  income,  and  upon  such 
beneficiary  attaining  tlie  age  of  twenty-one  years, 
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the  Trustees  shall  transfer,  assign  and  pay  over  to 
such  beneficiary  all  the  income  accunuilated  for  his 
or  her  benefit. 

(g)  Anything  herein  contained  to  the  contrary 
notwithstanding,  in  case  any  share  or  portion  of  the 
trust  estate  shall  vest  in  the  possession  of  any  minor 
beneficiary,  the  Trustees  shall  retain  and  shall  hold, 
manage,  invest  and  from  time  to  time  reinvest  the 
same  and  shall  use  and  apply  so  much  of  the  net 
annual  income  therefrom  for  the  benefit,  suj)port, 
education,  comfort,  welfare  and  maintenance  of 
such  beneficiary  as  they  shall  deem  advisable,  ac- 
cumulating any  balance  of  income  not  so  used  or 
applied,  and  upon  any  such  beneficiary  attaining 
the  age  of  twenty-one  years,  the  Trustees  shall  trans- 
fer, assign  and  pay  over  to  such  beneficiary  the 
entire  principal  of  his  or  her  share  and  all  accumu- 
lations of  income  thereon;  provided,  however,  tliat 
nothing  herein  contained  shall  be  deemed  to  post- 
pone tjie  vesting  of  any  such  share  or  portion  and 
in  case  any  such  minor  l)eneficiary  shall  die  before 
attaining  the  age  of  twenty-one  years,  the  principal 
of  his  or  her  share  or  portion  together  witli  all 
accumulations  of  income  thereon  shall  form  a  ])art 
of  his  or  her  estate  and  shall  be  disi)osed  of  accord- 
ingly. 

(h)  Instead  of  making  personal  a})plication  of 
income  for  the  use  of  any  minor  beneficiary,  tlu^ 
Trustees  may  transfer,  assign  and  pay  over  so  nuich 
of  such  income  as  they  may  deem  ndvisa])le  to  either 
parent  or  the  guardian  oC  the  ])ersou  or  pro])erty 
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of  such  minor  beneficiary  to  be  by  him  or  her  ap- 
plied to  the  benefit,  support,  education,  comfort,  wel- 
fare and  maintenance  of  such  minor  beneficiary. 
The  Trustees  shall  be  fully  protected  in  any  pay- 
ments of  income  so  made  to  such  parent  or  guardian 
and  shall  not  be  responsible  for  the  same  but  their 
whole  duty  and  responsibility  shall  cease  upon  the 
making  of  any  such  payment. 

2.  It  shall  not  be  lawful  for  any  beneficiary  en- 
titled to  receive  income  under  any  pro^dsion  hereof 
to  sell,  assign,  encumber,  charge  or  dispose  of  by 
way  of  anticipation  or  otherwise  the  income  pay- 
able to  any  such  beneficiary  or  any  part  thereof 
and  notwithstanding  any  such  charge,  sale,  assign- 
ment or  other  disposition,  the  Trustees  are  hereby 
required  to  pay  such  mcome  into  the  proper  hands 
of  such  beneficiary  for  his  or  her  separate  and  pe- 
culiar use  and  benefit,  whether  married  or  single, 
upon  his  or  her  o\A'n  receipt.  Nor  shall  such  income 
or  any  part  thereof  be  in  any  wise  liable  to  any 
claim  of  any  creditor  of  any  such  beneficiary. 

3.  Subject  to  the  restrictions  and  limitations 
herein  contained,  the  Trustees  and  the  survivors  or 
survivor  of  them  and  their  successors  and  assigns 
shall  have  the  following  powers,  authority  and  dis- 
cretion, namely: 

To  continue  to  liold  upon  the  trusts  hereby  cre- 
ated any  or  all  of  the  property  herewitli  or  here- 
after conveyed  to  the  Trustees.  Nevertlieless,  in 
case  it  sliall  seem  to  tlie  Trustees  advisable  so  to  do, 
the  Trustees  mav  from  time  to  time  sell  or  dispose 
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of  all  or  any  part  of  the  same  or  of  any  other  1)Yo\)- 
erty  which  may  at  any  time  constitute  the  trust 
estate.  The  Trustees  may  invest  and  from  time  to 
time  reinvest  the  proceeds  of  sale  of  any  of  the 
trust  property  or  any  cash  held  in  trust  in  the  pub- 
lic stocks  or  obligations  of  the  United  States  of 
America  or  of  any  State  thereof,  or  of  any  County 
or  City  of  the  following  States,  namely:  New  York, 
New  Jersey,  Massachusetts,  Pennsylvania,  Ohio, 
Illinois,  Maine,  Rhode  Island,  Maryland  and  Cali- 
fornia, whether  or  not  the  same  be  legal  invest- 
ments for  trustees  under  the  laws  of  the  State  of 
New  York,  and  the  Trustee  shall  be  so  limited  and 
restricted  in  making  any  investment  or  reinvest- 
ment of  the  proceeds  of  sale  of  any  of  the  trust 
property  or  any  cash  held  in  trust,  but  nothing 
herein  contained  shall  be  construed  to  prohibit  the 
trustees  from  retaining  in  the  form  in  which  the 
same  may  be  invested  at  the  time  that  the  same  is 
conveyed  to  them  any  or  all  of  the  property  here- 
with or  hereafter  conveyed  to  the  Trustees. 

The  Trustees  may  become  a  party  to  any  i-eor- 
ganization,  consolidation,  merger  or  other  ca])ital 
readjustment  of  any  corporation,  the  stocks  or  se- 
curities of  which  may  at  any  time  be  held  in  trust. 
They  may  participate  in  any  sucli  reorganization, 
consolidation,  merger  or  readjustment  to  the  same 
extent  and  as  fully  as  though  they  were  the  abso- 
lute and  individual  owners  of  such  stocks  or  secur- 
ities, and  may  deposit  with  any  committee  or 
depositary,  pursuant  to  any  plan  or  agreement  of 
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reorganization,  consolidation,  merger  or  readjust- 
ment, anv  property  held  in  trust  and  may  make 
payment  from  the  principal  of  the  trust  estate  of 
any  charges  or  assessments  imj^osed  by  the  terms 
of  any  plan  or  agreement  of  reorganization,  consol- 
idation, merger  or  readjustment,  and  ma}'  receive 
and  continue  to  hold  in  trust  any  property  allotted 
to  the  trust  estate  by  reason  of  their  participation 
therein,  whether  or  not  the  same  is  an  investment  of 
the  character  hereinabove  permitted  to  the  Trus- 
tees. 

The  Trustees  mav  exercise  conversion  or  sub- 
scription  rights  appurtenant  to  any  stocks,  bonds 
or  other  securities  at  any  time  held  in  trust,  and 
may  use  such  portion  of  the  principal  of  the  trust 
estate  as  may  be  necessary  therefor,  whether  or 
not  the  property  resulting  from  the  exercise  of  any 
such  right  will  be  an  investment  of  the  character 
hereinabove  permitted  to  the  Trustees,  or  in  the 
discretion  of  the  Trustees  may  sell  any  such  rights. 
Investments  made  through  the  exercise  of  any  such 
rights  or  proceeds  received  on  the  sale  thereof  shall 
be  considered  principal. 

The  Trustees  shall  not  be  required  to  establish 
any  sinking  fund  to  amortize  the  premium  at  which 
any  investment  or  reinvestment  ma}'  be  purchased. 

All  extraordinary  dividends  and  all  realized  a])- 
])veciation  in  the  value  of  stocks,  bonds,  securities 
or  other  proi)erty  resulting  from  the  sale  or  other 
disposition  thereof  shall,  so  far  as  permitted  by 
law,  be  considered  principal  and  not   income,  but 
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ordinary  stock  dividends  paid  regularly  by  a  cor- 
poration in  lieu  of,  or  in  addition  to  regular  cash 
dividends,  shall  be  considered  income  and  not  prin- 
cipal; provided,  however,  that  the  Trustees'  deter- 
mination as  to  whether  any  dividend  should  be  ap- 
portioned or  allocated  in  whole  or  in  pai't  to  prin- 
cipal or  income  shall,  so  far  as  permitted  by  law, 
be  conclusive  and  binding  upon  all  persons  now  or 
hereafter  interested  in  the  trust  estate.  The  Trus- 
tees unless  otherwise  provided  herein,  may  pay  out 
of  the  income  received  from  the  trust  estate  all 
expenses  of  the  trust  and  all  taxes  which  may  be 
properly  assessed  against  the  trust  estate  or  auy 
beneficiary  thereof. 

The  Trustees  may  hold  the  trust  estate  or  any 
part  thereof  as  an  undivided  whole  without  se})ara- 
tion  as  between  the  trusts  hereby  created,  but  no 
such  holding  shall  defer  the  vesting  of  any  estate 
in  possession,  or  otherwise,  according  to  the  terms 
hereof.  The  Trustees  may  compromise,  adjust,  set- 
tle and  compound  or  submit  to  arbitration  on  such 
terms  as  may  seem  advisable  to  them  in  their  dis- 
cretion, any  claims  in  favor  of  the  trust  estate  or 
against  the  trust  estate. 

For  convenience  of  administration,  the  Tru^^tcnvs 
may  cause  any  stocks,  securities  or  ])ro])erty  at  any 
time  held  in  trust  to  be  registered  in  the  nanu^  of 
the  nominee  or  nominees  of  the  Trustees  or  in  the 
name  of  the  Corporate  Trustee  without  disclosures 
of  its  trust  capacity,  or  may  hold  any  stocks  or 
securities  in  bearer  form,  so  that  they  will  ])ass  ])y 
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delivery,  but  no  such  registration  shall  relieve  the 
Trustees  from  responsibility  for  the  acts  of  their 
nominee  or  nominees  or  from  liability  for  the  safe 
custody  of  any  such  stocks,  securities  or  other  prop- 
erty or  from  responsibility  for  the  acts  of  their 
nominee  or  nominees. 

The  Trustees  may  make  distribution  of  the  trust 
estate  in  kind  or  in  cash,  or  partly  in  kind  and 
partly  in  cash,  and  the  determination  of  the  Trus- 
tees as  to  the  fairness  and  equality  of  any  such  dis- 
tribution shall  be  conclusive  upon  all  persons  enti- 
tled to  receive  any  share  of  the  trust  estate. 

The  Trustees  shall  not  be  liable  for  any  loss  or 
depreciation  in  the  value  of  the  trust  estate  occur- 
ring by  reason  of  error  of  judgment  in  making  any 
sale  or  investment  or  reinvestment,  or  in  contin- 
uing to  hold  in  trust  any  property  herewith  or  here- 
after transferred  to  the  Trustees  or  any  investment 
or  reinvestment  hereafter  made,  unless  they  shall 
have  failed  to  act  in  good  faith  or  with  reasonable 
care. 

The  Trustees  shall  not  be  required  to  furnish  any 
bond  or  security  for  the  performance  of  tlieir 
duties  hereunder. 

The  Trustees  may  sell  for  cash  or  upon  credit 
and  may  mortgage  or  partition  upon  such  terms  as 
they  may  deem  advisable  any  real  estate  at  any 
time  held  in  trust.  The  Trustees  may  make,  execute 
and  deliver  leases  or  renewals  of  leases  for  terms 
not    exceeding   for  any  lease   or   renewal    of   lease 
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twenty-one  years  without  making  application  to  the 
court. 

4.  Anything  herein  contained  to  the  contrary 
notwithstanding,  the  Grantor  or  any  delegate  or 
delegates  appointed  by  him  pursuant  to  the  provi- 
sions hereof,  and  Harry  M.  Warner  or  any  dele- 
gate or  delegates  appointed  by  him  pursuant  to  tlie 
provisions  hereof,  and  Jack  L.  Warner  or  any  dele- 
gate or  delegates  appointed  by  him  j:)ursuant  to  the 
provisions  hereof  so  long  as  the  Grantor  and  Harry 
M.  Warner  and  Jack  L.  Warner  are  all  living,  shall 
have  the  right  jointly  and  unanimously  to  direct 
the  sale  or  other  disposition  by  the  Trustees  of  the 
whole  or  any  part  of  the  trust  property  and  the 
investment  or  reinvestment  of  any  cash  in  the  hands 
of  the  Trustees  in  such  of  the  securities  which  are 
hereinabove  permitted  to  the  Trustees  as  they  may 
wish,  but  no  others,  and  shall  also  have  the  riglit 
jointly  and  unanimousl}^  to  direct  the  exercise  or 
non-exercise  by  the  Trustees  of  any  right  of  con- 
version or  subscription  and  the  ])articipation  or  non- 
participation  or  manner  of  j)artici])ation  by  tlie 
Trustees  in  any  reorganization,  consolidation,  mer- 
ger or  other  capital  readjustment  of  any  cor])()ra- 
tion,  the  stocks  or  securities  of  which  are  at  any 
time  held  in  trust,  and  shall  solely,  and  to  tlu^  (exclu- 
sion of  the  Corporate  Trustee,  be  vested  with  all  of 
the  discretionary  powers  and  privileges  hereinbe- 
fore and  in  Articles  1  and  3  of  this  Indenture 
granted  to  the  Trustees,  and  the  Trustees  shall  have 
no  power  to  sell  or  otherwise  dispose  of  the  whole 
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or  any  part  of  the  trust  property  or  invest  or  rein- 
vest any  cash  in  the  hands  of  the  Trustees,  or  take 
any  action  with  reference  to  any  conversion  or  sub- 
scription right  or  with  reference  to  any  reorganiza- 
tion, consolidation,  merger  or  other  capital  read- 
justment of  any  corporation,  the  stocks  or  securities 
of  which  are  at  any  time  held  in  trust,  except  as 
they  are  jointly  and  unanimously  directed  by  the 
Grantor  or  any  delegate  or  delegates  appointed  by 
him  pursuant  to  the  provisions  hereof,  and  Harry 
M.  Warner  or  any  delegate  or  delegates  appointed 
by  him  pursuant  to  the  provisions  hereof  and  Jack 
L.  Warner  or  any  delegate  or  delegates  appointed 
by  him  pursuant  to  the  provisions  hereof,  in  ac- 
cordance with  the  provisions  hereof  so  long  as  the 
Grantor  and  Harry  M.  Warner  and  Jack  L.  War- 
ner are  all  living.  In  case  the  Grantor  or  Harry 
M.  Warner  or  Jack  L.  Warner  shall  die,  Stanleigh 
P.  Friedman  shall,  for  the  purpose  of  this  para- 
graph, be  substituted  in  the  place  and  stead  of  tlie 
one  so  dying  and  said  Stanleigh  P.  Friedman  and 
the  two  survivors  of  the  Grantor  and  Harry  M. 
Warner  and  Jack  L.  Warner  or  any  delegate 
and/or  delegates  appointed  by  either  or  both  of  said 
two  survivors  pursuant  to  tlie  provisions  hereof 
shall  have  all  tlie  rights  and  powers  conferred  u])on 
the  Grantor  and  Harry  M.  Warner  and  Jack  Ti. 
AVarner  or  the  delegate  or  delegates  of  any  one  or 
more  of  them  so  long  as  all  three  are  living.  In 
cas(^  said  Stanleigh  P.  Friedman  shall  die  either  be- 
fore or  after  the  death  of  tlie  one  of  the  following 
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persons  first  to  die  but  before  the  death  of  the  sec- 
ond of  the  one  of  the  following  persons  second  to 
die,  namely,  the  Grantor  and  Harry  M.  Warner 
and  Jack  L.  Warner,  the  Grantor  and  Harry  M. 
Warner  and  Jack  L.  Warner  so  long  as  all  three 
are  living  and  the  two  survivors  of  them  in  case 
only  two  of  them  shall  be  living  shall  have  the  right 
from  time  to  time,  by  instrument  under  their  hands 
and  seals  duly  acknowledged  in  the  form  required 
to  entitle  a  conveyance  of  real  property  to  be  re- 
corded in  the  State  of  New  York  and  delivered  to 
the  Trustees,  to  jointly  and  unanimously  appoint  a 
substitute  in  the  place  and  stead  of  said  Stanleigh 
P.  Friedman  and  in  case  any  substitute  so  ap- 
pointed by  them  as  aforesaid  shall  die,  to  from  time 
to  time  appoint  another  substitute  in  the  place  and 
stead  of  any  substitute  who  shall  die,  and  after  the 
death  of  the  Grantor  or  Harry  M.  Warner  or  Jack 
L.  Warner  and  said  Stanleigh  P.  Friedman  an}- 
substitute  aj^pointed  in  accordance  with  the  provi- 
sions hereof  and  the  two  survivors  of  the  Grantor 
and  Harry  M.  Warner  and  Jack  L.  Warner  or  any 
delegate  and/or  delegates  appointed  by  either  or 
both  of  said  two  survivors  pursuant  to  the  provi- 
sions hereof,  shall  have  all  the  powers  and  autiior- 
ity  conferred  upon  the  Grantor  and  Harry  M.  AVar- 
ner  and  Jack  L.  Warner  or  the  delegate  or  dele- 
gates of  any  one  or  more  of  them,  so  long  as  all 
three  are  living.  In  case  either  the  Grantor  or 
Harry  M.  Warner  or  Jack  L.  Warner  shall  be  dc^- 
ceased,  the  provisions  of  this  Article  4  shall  be  in- 
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operative  during  any  period  in  which  there  is  no 
substitute  for  said  Stanleigh  P.  Friedman  duly  ap- 
pointed, qualified  and  acting.  In  case  t\Yo  of  the 
following  persons  shall  die,  namely,  the  Grantor  and 
Harry  M.  Warner  and  Jack  L.  Warner,  the  provi- 
sions of  this  Article  4  from  and  after  the  happening 
of  such  event  shall  become  inoperative  and  shall  be 
null  and  void  and  of  no  effect.  Said  Stanleigh  P. 
Friedman  or  any  other  substitute  appointed  in  ac- 
cordance with  the  provisions  hereof  may  at  any 
time  resign  by  an  instrument  under  his  hand  and 
seal  and  duly  acknowledged  and  filed  with  the  Trus- 
tees, and  in  the  event  of  the  resignation  of  said 
Stanleigh  P.  Friedman  or  any  other  substitute  ap- 
pointed in  accordance  with  the  provisions  hereof, 
or  in  case  Stanleigh  P.  Friedman  or  any  other  sub- 
stitute appointed  in  accordance  with  the  provisions 
hereof  shall  be  unable  to  act  hereunder  on  account 
of  sickness,  the  Grantor  and  Harry  M.  Warner 
and  Jack  L.  Warner  so  long  as  all  three  are  livin^^' 
or  the  two  survivors  of  them,  if  only  two  of  them 
shall  be  living,  shall  have  the  right  from  time  to 
time  to  appoint  a  new  substitute  in  the  place  and 
stead  of  said  Stanleigh  P.  Friedman  or  any  other 
substitute  who  shall  so  resign  or  be  unable  on  ac- 
count of  sickness  to  act  hereunder,  and  any  such 
substitute  shall  have  all  the  powers,  authority  and 
discretion  of  the  person  in  whose  ])lace  and  stead 
he  or  she  was  apj^ointed;  j)r()vided,  however,  that 
ill  case  any  substitute  shall  be  a])])ointed  to  act  in 
the  place  and  stead  of  said  Stanleigh  P.  Friedman 
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or   any   other   substitute   appointed   in    accordance 
with  the  provisions  hereof,  on  account  of  the  in- 
ability of  said  Stanleigh  P.  Friedman  or  any  other 
substitute    appointed    in    accordance    with    provi- 
sions hereof  to  act  hereunder  on  account  of  sick- 
ness, the  appointment  of  such  substitute  shall  only 
continue  and  be  eifective  so  long  as  said  Stanleigh 
P.  Friedman  or  any  other  substitute  named  in  ac- 
cordance with  the  provisions  hereof  shall  be  unable 
to  act  on  account  of  sickness,  and  if  such  inability 
shall  cease  the  appointment  of  such  new  substitute 
shall  from  and  after  such  time  be  inoperative  and 
of  no  effect  and  said  Stanleigh  P.  Friedman  or  any 
other  substitute  who  was  unable  to  act  on  accomit 
of  sickness  shall,  from  and  after  the  time  that  any 
such  inability  shall  cease,  have  all  the  rights,  ])ower, 
authority  and  discretion  that  he  had  prior  to  the 
commencement  of  such  inability.    The  Grantor  and 
Harry  M.  Warner  and  Jack  L.  Warner,  so  long  as 
all  three  are  living,  and  the  two  survivors  of  them 
in  case  only  two  of  them  shall  be  living,  shall  be 
the  judges  as  to  whether  said  Stanleigh  P.  Fried- 
man or  any  other  substitute  appointed  in  accord- 
ance with  the  provisions  hereof  is  unable  on  account 
of  sickness  to  act  hereunder,  and  the  Trustee  sliall 
be  fully  protected  in  relying  upon  the  written  state- 
ment of  the  Grantor  and  Harry  M.  Warner  and 
Jack  L.  Warner,  so  long  as  all  three  are  living,  or 
the  tw^o  survivors  of  them  in  case  only  two  of  them 
shall  be  living,  that  said  Stanleigh  P.  Friedman  oi- 
any  other  substitute  appointed  in  accordance  witli 
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the  provisions  hereof  is  unable  on  account  of  sick- 
ness to  act  hereunder.  The  Grantor  or  Harrv  M. 
Warner  or  Jack  L.  Warner  shall  each  have  the 
right  by  an  instrument  under  his  hand  and  seal, 
duly  ackno\Yledged  and  delivered  to  the  Trustees, 
at  any  time  so  long  as  the  pro^dsions  of  this  Article 
4  shall  continue  operative  to  any  time  and  from 
time  to  time  and  for  any  reason  to  delegate  any  or 
all  of  the  powers,  authority  or  discretion  given  to 
liim  by  this  Article  4  to  such  person  or  persons  as 
he  may  name,  who  may  be  either  one  of  the  others 
or  the  two  others  of  the  said  Grantor,  Harry  M. 
Warner  and  Jack  L.  Warner,  or  any  other  person 
or  persons,  and  at  any  time  and  from  time  to  tim.e 
by  an  instrument  under  his  hand  and  seal,  duly 
acknowledged  and  delivered  to  the  Trustees  to  re- 
voke any  such  delegation,  provided,  however,  that 
any  such  delegation  shall  remain  in  full  force  and 
effect  unless  and  imtil  the  same  is  revoked  by  the 
person  making  the  delegation  in  the  mamier  herein 
set  forth,  or  unless  and  until  the  death  of  the  ])er- 
son  making  the  delegation  or  unless  and  until  the 
provisions  of  this  paragraph  shall  become  inoper- 
ative by  reason  of  the  deatli  of  two  of  tlie  following 
])ersons,  namely,  the  Grantor  and  Harry  M.  ^\[\v- 
ner  and  Jack  T..  Warner.  Tlie  Trustees  sliall  be 
fully  protected  in  acting  upon  any  direction  of  the 
Grantor  and  said  Harry  M.  Warner  and  Jack  T.. 
Warner,  and  any  delegate  or  delegates  or  sul)stitute 
or  snbstitntes  named  in  accordance  with  the  ])ro- 
visions  hereof,  and  shall  not  be  liable  for  any  dc^- 
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preciation  or  loss  resulting  to  the  trust  estate  from 
any  action  taken  or  omitted  to  be  taken  under  the 
direction  of  the  Grantor  and  said  Harry  M.  War- 
ner and  Jack  L.  Warner  and  their  delegate  or  dele- 
gates or  substitute  or  substitutes  named  in  accord- 
ance with  the  provisions  hereof,  nor  shall  the  Trus- 
tees be  liable  for  any  loss  or  depreciation  resulting 
to  the  trust  estate  by  reason  of  their  inability  to 
act  because  of  the  provisions  of  this  Article  4. 

5.  Harry  M.  Warner,  Jack  T..  Warner  and  Stan- 
leigh  P.  Friedman,  and  the  survivors  and  survivor 
of  them,  shall  have  the  right  and  power  at  any  time 
and  from  time  to  time  during  their  lives  by  deed 
or  other  instrument  executed  and  acknowledged  in 
the  form  required  by  law  to  entitle  a  conveyance  of 
real  property  to  be  recorded,  to  revoke  this  Trust 
Indenture  or  to  alter  or  amend  any  term  or  ])rovi- 
sion  thereof  in  any  way  or  to  any  extent  that  may 
seem  to  them,  or  the  survivors  or  survivor  of  them, 
desirable  except  that  they  and  the  survivors  or  sur- 
vivor of  them  shall  have  no  power  to  diminish  the 
compensation  of  the  Corporate  Trustee,  and  no  ])er- 
son  exce])t  to  the  extent  herein  expressly  stated  shall 
have  any  right,  title,  interest  or  estate  in  or  to  the 
trust  estate  or  under  any  term  or  ])rovision  of  this 
Trust  Indenture,  except  subject  to  the  revocation, 
alteration  or  amendment  of  this  Indenture,  and  tlie 
rights,  titles,  interests  and  estates  created  hereby 
in  accordance  with  the  provisions  of  this  Article  5. 
Upon  the  delivery  to  the  Trustees  by  said  Harry  M. 
Warner,  Jack  L.  Warner  and  Stanleigh  P.  Fried- 
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man,  or  the  survivors  or  survivor  of  them,  of  said 
deed  or  other  instrument  so  signed  and  acknowl- 
edged by  said  Harry  M.  Warner,  Jack  L.  Warner 
and  Stanleigh  P.  Friedman  and/or  the  survivors  or 
survivor  of  them,  this  Trust  Indenture  shall  be  re- 
voked, altered  or  amended  in  the  manner  or  to  the 
extent  therein  set  forth.  The  term  ^^ revocation''  as 
herein  used  shall  include  a  total  or  partial  revoca- 
tion. In  case  this  Indenture  and  the  trusts  hereby 
created  shall  be  revoked  in  whole  or  in  part,  the 
property  constituting  the  trust  estate  or  so  much 
thereof  as  to  which  the  trust  is  revoked  shall  be 
transferred,  assigned  and  delivered  by  the  Trustees 
to  Jack  L.  Warner  or  to  the  estate  of  Jack  L.  War- 
ner, if  he  be  deceased.  In  case  of  a  partial  revoca- 
tion, the  person  or  persons  having  the 
right  to  revoke  under  the  provisions  of  this 
Article  5  shall  have  the  right  to  direct 
from  what  portion  of  the  trust  estate  still  held 
in  trust  under  the  provisions  of  this  Indenture  at 
the  time  of  such  revocation  the  property  as  to  which 
this  trust  is  revoked  shall  be  withdrawn,  and  in  the 
absence  of  any  such  direction  if  tliis  Trust  Inden- 
ture and  the  trusts  hereby  created  shall  be  partially 
revoked,  the  amount  as  to  which  the  trust  is  revoked 
shall  be  taken  proportionately  from  all  funds  then 
held  in  trust  subject  to  the  terms  of  this  Indenture. 
Nothing  in  this  Article  5  contained  shall  be 
deemed  to  confer  upon  said  Harry  M.  Warner,  Jack 
L.  Warner  and  Stanleigh  P.  Friedman  and/or  the 
survivors  or  survivor  of  them  the  right  or  power  in 
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any  way  to  affect  the  disposition  herein  contained 
or  alter  the  terms  and  provisions  of  this  Indenture 
with  reference  to  any  property  held  subject  to  the 
provisions  of  this  Indenture,  which  has  become 
vested  in  the  possession  of  any  person  and  presently 
payable  and  distributable  by  the  Trustees  under  the 
provisions  of  tliis  Indentu.re  but  which  has  not  in 
fact  been  x)aid  and  distributed  by  the  Trustees,  or 
with  reference  to  any  property  held  subject  to  tlio 
provisions  of  this  Indenture  which  has  vested  in 
the  possession  of  any  person  under  the  provisions 
of  this  Indenture,  the  payment  of  which  is  j)ost- 
])oned  by  any  provision  of  this  Indenture. 

6.  The  Trustees  or  any  one  or  more  of  tliem  may 
at  any  time  resig^n  by  mailing  to  the  other  Trustees 
and  to  the  beneficiaries  who  at  the  date  of  such  res- 
ignation may  be  entitled  to  the  enjoyment  of  tlie 
income  from  the  trust  estate,  or  to  their  respective 
representatives,  at  their  last  known  post  offices  ad- 
dresses, respectively,  a  written  notification  of  such 
resignation  and  thereupon  shall  be  entitled  to  a])])ly 
to  any  court  having  jurisdiction  in  the  premises 
for  the  judicial  settlement  of  their  accounts  as  Trus- 
tees or  Trustee  hereunder. 

7.  This  Trust  Indenture  shall  l)e  construed  ac- 
cording to  the  laws  of  the  State  of  New  York  where 
the  trust  estate  is  to  be  administered. 

8.  Anything  herein  contained  to  the  contrary  not- 
withstanding, wherever  in  this  Indenture  Jackie^  is 
given  the  right  by  his  last  will  and  testament,  in 
case  he  shall  be  deceased,  to  appoint  or  direct  tli6 
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payment  of  a  part,  portion  or  fraction  of  any  share 
or  portion  of  the  trust  estate  which  he  would  have 
been  entitled  to  receive,  if  living,  to  his  widow  if 
he  shall  leave  a  widow^  living  at  the  time  of  distri- 
bution of  any  such  share  or  portion,  the  term 
''widovv ''  as  herein  used  shall  include  his  widow  to 
whom  he  was  legally  married  at  the  time  of  his  de- 
cease, whether  or  not  such  widow  shall  have  remar- 
ried. 

9.  In  case  Stanleigh  P.  Friedman  shall  die  or  re- 
sign or  for  any  other  reason  cease  to  be  a  Trustee 
hereunder,  the  Grantor  and  Harry  M.  Warner  and 
Jack  L.  Warner  and  the  survivors  or  survivor  of 
them  shall  have  the  right,  by  instrument  under  their 
hands  and  seals  duly  acknowledged  in  the  form  re- 
quired to  entitle  a  conveyance  of  real  property  to 
be  recorded  in  the  state  of  New  York  and  delivered 
to  the  Trustees,  to  from  time  to  time  appoint  a  sub- 
stitute or  successor  trustee  in  the  place  and  stead 
of  said  Stanleigh  P.  Friedman  and  in  case  any  sub- 
stitute or  successor  trustee  so  nominated  or  ap- 
pointed shall  die  or  resign  or  for  any  other  reason 
cease  to  act  as  trustee  hereunder,  to  from  time  to 
time  appoint  another  substitute  or  successor  trustee 
in  the  place  and  stead  of  any  substitute  or  successor 
trustee  who  shall  die  or  resign  or  for  any  other 
reason  cease  to  act  as  trustee  hereunder.  Any  sub- 
stitute or  successor  trustee  so  appointed  shall  in  all 
respects  be  substituted  in  the  place  and  stead  of 
said  Stanleigh  P.  Friedman  and  shall  liave  all  the 
rights,  powers,  authorities,  privileges  and  title  here- 
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in  conferred  upon  or  vested  in  said  Stanleigh  P. 
Friedman. 

10.  The  Grantor  and  Harry  M.  Warner  and 
Jack  L.  Warner  and  Stanleigh  P.  Friedman,  and 
the  survivors  or  survivor  of  them  shall  have  the 
right  and  power,  by  instrument  under  their  hands 
and  seals,  duly  acknowledged  in  the  form  required 
to  entitle  a  conveyance  of  real  property  to  be  re- 
corded in  the  State  of  New  York,  and  delivered  to 
the  Trustees,  to  at  any  time  remove  the  Corporate 
Trustee,  Central  Hanover  Bank  and  Trust  Com- 
pany, and  to  appoint  a  new  Corporate  Trustee  in 
the  place  and  stead  of  the  Corporate  Trustee  herein 
named,  and  also  to  from  time  to  time  remove  any 
Successor  Corporate  Trustee  at  any  time  appointed 
in  accordance  with  any  provision  of  this  Article  10 
and  appoint  another  Corporate  Trustee  in  the  place 
and  stead  thereof;  provided,  however,  that  any  Cor- 
porate Trustee  appointed  in  accordance  with  any 
provision  of  this  Article  10  shall  be  a  banking  cor- 
poration authorized  to  do  business  in  the  State 
of  New  York  and  having  its  principal  office  and 
place  of  business  in  the  Borough  of  Manhattan  and 
City  of  Nevr  York;  provided,  further,  that  no  such 
instrument  removing  the  Corporate  Trustee  herein 
named  or  any  other  Corporate  Trustee  appointed 
pursuant  to  any  provision  of  this  Article  10  shall  be 
effective  until  another  Corporate  Trustee  authorized 
to  transact  business  in  the  State  of  New  York  and 
having  its  principal  office  and  ])laco  of  business  in 
the  Borough  of  Manhattan  and  City  of  New  York, 
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shall  have  been  appointed  in  the  place  and  stead 
thereof,  it  being  the  intention  of  the  Grantor  that 
there  shall  always  be  a  Corporate  Trustee  acting 
under  the  terms  and  provisions  of  this  Indenture 
so  long  as  any  trust  created  by  this  Indenture  shall 
continue  in  operation.  The  term  ''Trustees''  as 
used  in  this  Indenture  shall  include  any  Corporate 
Trustee  appointed  in  accordance  with  any  provi- 
sion of  this  Article  10,  and  any  such  Corporate 
Trustee  which  shall  be  appointed  shall  have  all  the 
rights,  powers,  authorities,  privileges  and  title 
herein  conferred  upon  the  Corporate  Trustee,  Cen- 
tral Hanover  Bank  and  Trust  Company.  In  case 
the  Corporate  Trustee  herein  named  or  any  Suc- 
cessor Corporate  Trustee  at  any  time  appointed  in 
accordance  with  any  provision  of  this  Article  10 
shall  resign  or  for  any  other  reason  cease  to  act 
as  a  trustee  hereunder,  the  Grantor  and  Harry  M. 
Warner  and  Jack  L.  Warner  and  Stanleigh  P. 
Friedman,  and  the  survivors  or  survivor  of  them 
shall  have  the  right  and  shall  be  under  a  duty  by 
an  mstrument  under  their  hands  and  seals  and  duly 
acknowledged  and  delivered  to  the  Trustees,  to  ap- 
point another  Corporate  Trustee  in  the  place  and 
stead  of  any  such  Corporate  Trustee  which  has 
ceased  to  act  as  a  trustee  hereunder.  In  case  at 
any  time  there  shall  be  no  Corporate  Trustee  acting 
hereimder,  and  the  Grantor  and  Harry  M.  Warner 
and  Jack  L.  Warner  and  Stanleigh  P.  Friedman, 
and  the  survivors  or  survivor  of  them  shall  fail 
within  sixty  days  after  there  shall  fail  to  be  a  Cor- 
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porate  Trustee  acting  hereunder  to  appoint  a  new 
Corporate  Trustee,  or  in  case  all  of  said  persons 
shall  be  deceased,  any  Court  of  the  State  of  New 
York  having  jurisdiction  for  the  purpose  may  ap- 
point a  new  Corporate  Trustee  hereunder  with  all 
th(^  rights,  title,  interests,  powers,  authorities  and 
privileges  given  to  the  C^orporate  Trustee  herein 
named. 

11.  All  acts  and  decisions  of  the  Trustees,  as 
trustees,  shall  be  imanimous  excex)t  where  powers 
are  herein  vested  exclusively  in  individual  trustees 
or  their  delegates  or  substitutes,  in  which  cases  they 
must  also  act  jointly  and  unanimously,  and  except 
as  lierein  otherwise  expressly  set  forth. 

12.  Whenever  in  the  administration  of  the  trusts 
liereby  created,  it  shall  beecome  necessary  for  the 
Trustees  to  engage  legal  counsel  or  employ  accomit- 
ants,  so  long  as  there  shall  be  individual  Trustees 
or  an  individual  Trustee  acting  under  the  provi- 
sions hereof,  the  individual  Trustees  or  individual 
Trustee  who  shall  be  acting  at  such  time,  whether 
or  not  such  individual  Trustees  or  Trustee  be  named 
herein  or  bo  a  successor  trustee  appointed  in  accord- 
ance with  the  provisions  hereof,  shall  have  the  right 
to  decide  what  person  or  persons  shall  be  engaged 
as  legal  counsel  by  the  Trustees  or  engaged  as  ac- 
countants by  the  Trustees. 

In  witness  whereof,  Albert  Warner  has  hereunto 
set  his  hand  and  seal  both  as  Grantor  and  as  Trus- 
tee, and  Harry  M.  Warner,  Jack  L.  Wanier  and 
Rtanleigh    P.    Friedman    have    hereunto    set    their 
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hands  and  seals,  and  Central  Hanover  Bank  and 
Trust  Company  lias  caused  these  presents  to  be 
executed  and  its  corporate  seal  to  be  hereunto  af&xed 
by  its  officers  theremito  duly  authorized,  the  day 
and  year  above  written. 

(Signed)     ALBERT  WARNER  (L.  S.) 
As  Grantor 

(Signed)     HARRY  M.  WARXER  (L.  S.) 
As  Trustee 

(Signed)     ALBERT  WARNER  (L.  S.) 
As  Trustee 

(Signed)     JACK  L.  WARNER  (L.  S.) 
As  Trustee 

(Signed)     STANLEIGH  P.  FRIEDMAN  (L.  S.) 
As  Trustee 

(Seal)         CENTRAL  HANOVER  BANK  AND 
TRUST  COMPANY 

Attest:  By  B.  W.  READ   (Signed) 

Asst.  Vice  President  As  Trustee 

L.  F.  RANDOLPH  (Signed) 
Assistant  Secretary 
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EXHIBIT  "G'' 

INSURANCE   TRUST   INDENTURE 

Between 

Jack  L.   Warner 

Grantor 

and 

Albert  Warner,  Harry   M.   Warner,    Stanleigh   P. 

Friedman  and  Central  Hanover  Bank 

and  Trust  Company 

Trustees 

Dated  May  26th,  1932 

This  trust  indenture  made  the  26th  day  of  May, 
1932,  between  Jack  L.  Warner,  as  Grantor,  and 
Albert  Warner,  Harry  M.  Warner,  Stanleigh  P. 
Friedman  and  Central  Hanover  Bank  and  Trust 
(yompany,  a  corporation  organized  and  existing 
under  the  banking  laws  of  the  State  of  New  York, 
as  Trustees, 

Witnesseth : 

The  Grantor  has  herewith  deposited  with  the 
Trustees  and  does  hereby  transfer,  assign  and  con- 
vey to  the  Trustees  all  his  right,  title  and  interest 
in  and  to  certain  life  insurance  policies  on  his  life 
described  in  Schedule  A  hereto  annexed,  receipt  of 
which  by  the  Trustees  is  hereby  acknowledged,  and 
which  together  with  any  additional  life  insurance 
policies  or  other  propei*ty  which  the  Grantor  or  any 
other  person  may  hereafter  deposit  with  and/or  con- 
vey to  the  Trustees  subject  to  the  trusts  hereby 
created  together  with  the  proceeds  thereof,  all  of 
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which  is  hereinafter  collectively  called  the  trust 
estate,  shall  be  held  by  the  Trustees  and  the  sur- 
vivors or  sur\dvor  of  them  and  their  successors  and 
assigns  upon  the  trusts  herein  set  forth.  The 
Grantor  agrees  at  any  time  to  execute  and  deliver 
to  the  Trustees  any  further  instruments  necessary 
to  enable  the  Trustees  to  perform  the  trusts. 

1.  The  Trustees  are  hereby  authorized  and  di- 
rected to  collect  the  proceeds  of  all  policies  of  insur- 
ance which  shall  have  been  assigned  to  or  otherwise 
made  payable  to  the  Trustees  as  and  when  the  same 
shall  become  payable  to  the  Trustees ;  provided,  how- 
ever, that  the  Trustees  shall  not  be  required  to  insti- 
tute suit  to  collect  the  proceeds  of  any  policy  of 
insurance  unless  they  are  in  possession  of  fimds 
sufficient  for  that  purpose  or  unless  they  have  been 
indemnified  to  their  satisfaction  for  the  costs,  dis- 
bursements and  all  other  expenses  of  any  such  suit. 

2.  The  Trustees  shall  hold,  manage,  invest  and 
from  time  to  time  reinvest  the  trust  estate  (pro- 
vided, however,  that  nothing  herein  contained  shall 
be  construed  to  prohibit  the  Trustees  from  continu- 
ing to  hold  in  trust  any  insurance  policies  although 
the  same  may  not  be  productive  of  income  or  may 
be  a  wasting  asset)  and  the  Trustees  shall  dispose 
of  the  trust  estate  as  follows: 

(a)  Upon  the  signing  of  this  Agreement  by  all 
parties  and  the  receipt  of  the  policies  described  in 
Schedule  A  hereto  annexed,  by  the  Trustees,  the 
Trustees  shall  set  aside  policies  having  a  face  value 
of  five  hundred  and  fifty  thousand  dollars  ($550,000) 
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and  shall  hold  the  same  as  a  separate  fund  subject 
to  the  terms  and  x>rovisions  hereof  during  the  life 
of  the  Grantor.  In  case  any  income  shall  be  received 
from  this  trust  fund  during  the  life  of  the  Grantor, 
such  income  shall  as  hereinafter  provided  be  applied 
to  the  payment  of  premiums,  assessments  and  other 
charges  on  any  policies  of  insurance  held  in  trust 
under  this  Agreement,  whether  forming  a  part  of 
this  particular  trust  fimd  or  not,  and  the  Trustees 
shall  transfer,  assign  and  pay  over  any  balance  of 
the  income  not  so  used  or  applied  to  Irma  Warner, 
wife  of  the  Grantor,  hereinafter  called  the  Wife, 
and  Jack  M.  Warner,  son  of  the  Grantor,  herein- 
after called  Jack,  in  the  following  proportions  so 
long  as  both  are  living,  that  is  to  say,  four-tifths 
thereof  to  the  Wife  and  one-fifth  thereof  to  Jack, 
and  all  to  the  survivor  of  the  Wife  and  Jack  in  case 
only  one  of  them  shall  be  living.  In  case  both  the 
Wife  and  Jack  shall  die  during  the  Grantor's  life, 
any  balance  of  income  not  used  or  applied  for  the 
payment  of  premiums,  assessments  or  other  charges 
on  policies  of  insurance  held  in  trust  shall  be  ])aid 
to  the  issue  of  Jack  who  shall  be  living  at  the  date 
and/or  dates  of  receipt  of  such  income  in  equal 
shares,  per  stirpes  and  not  per  capita;  or  if  no  issue 
of  Jack  shall  be  then  living  to  those  persons  who 
would,  at  the  date  and/or  dates  of  receipt  of  such 
income,  be  entitled  to  inherit  the  personal  estate  of 
the  Grantor  under  the  laws  of  the  State  of  New 
York  if  he  had  died  intestate  on  the  res])ectivc 
date  and/or  dates  of  receipt  of  such  income. 
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Upon  the  death  of  the  Grantor,  the  Trustees  shall 
dispose  of  the  principal  of  this  trust  fund  as  follows : 

The  Trustees  shall  transfer,  assign  and  pay  over 
from  the  principal  of  said  fund,  the  sum  of  Fovir 
Hundred  Thousand  Dollars  ($400,000)  to  the  Wife 
if  she  shall  survive  the  Grantor,  or  if  the  Wife  shall 
not  survive  the  Grantor  but  Jack  shall  survive  the 
Grantor,  the  Trustees  shall  add  the  said  sum  of  Four 
Hundred  Thousand  Dollars  ($400,000)  to  the  prm- 
cipal  of  the  trust  estate  hereinafter  created  for 
Jack's  benefit  mider  the  provisions  of  subsection 
(ii)  of  subdivision  (b)  of  this  Article  2  of  this 
Trust  Indenture  and  shall  hold  and  dispose  of  the 
same  in  accordance  with  the  terms  and  provisions 
of  said  subsection  (ii)  of  said  subdivision  (b)  of 
this  Article  2,  or  if  Jack  shall  also  not  survive  the 
Grantor,  the  Trustees  shall  transfer,  assign  and 
pay  over  said  sum  of  Four  Hundred  Thousand  Dol- 
lars ($400,000)  to  the  issue  of  Jack  who  shall  sur- 
vive the  Grantor  in  equal  shares,  per  stirpes  and 
not  per  capita ;  or  if  no  issue  of  Jack  shall  survive 
the  Grantor  to  those  persons  who  would  be  entitled 
to  inherit  the  same  and  in  the  proportions  in  which 
they  would  inherit  the  same  mider  the  laws  of  the 
State  of  New  York  if  the  Grantor  had  died  seized 
and  possessed  of  the  same  and  intestate. 

The  Trustees  shall  upon  the  death  of  the  Grantor 
transfer,  assign  and  pay  over  to  Jack  from  the 
principal  of  this  trust  fund  the  sum  of  One  Hun- 
dred Fifty  Thousand  Dollars  ($150,000)  in  case  he 
sliall  survive  the  Grantor,  or  if  Jack  shall  not  sur- 
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Vive  the  Grantor  to  the  issue  per  stirpes  of  Jack 
who  shall  survive  the  Grantor,  or  if  no  issue  of  Jack 
shall  survive  the  Grantor  to  those  persons  wlio 
would  be  entitled  to  inherit  the  same  and  in  the  pro- 
portions in  which  they  would  inherit  the  same  under 
the  laws  of  the  State  of  New  York  if  the  Grantor 
had  died  seized  and  possessed  of  the  same  and  in- 
testate. 

If  both  the  Wife  and  Jack  shall  survive  the 
Grantor  and  the  principal  of  this  trust  fund  shall 
be  insufficient  to  pay  to  both  the  sums  herein  di- 
rected to  be  paid  to  them  in  full,  and  any  other 
funds  shall  be  held  in  trust  under  any  other  tenn 
or  provision  of  this  Agreement,  the  amoimt  of  any 
such  deficiency  shall  be  made  up  proportionately 
from  the  principal  of  the  other  funds  held  in  trust 
at  the  time  of  the  death  of  the  Grantor  to  the  extent 
to  which  they  shall  be  sufficient,  and  if  such  addi- 
tional fimds  shall  prove  insufficient  or  if  there  shall 
be  no  such  additional  funds  held  in  trust  at  the  time 
of  the  Grantor's  death,  then  to  the  extent  to  which 
the  funds  available  for  payment  shall  be  insufficient 
to  make  payment  in  full,  the  amounts  herein  di- 
rected to  be  paid  to  the  Wife  and  Jack  shall  abate 
proportionately. 

If  only  the  Wife  or  Jack,  but  not  both,  shall  sur- 
vive the  Grantor,  the  amount  herein  directed  to  be 
paid  to  the  one  who  shall  so  survive  shall  be  paid 
in  full  from  the  principal  of  this  trust  fund  notwith- 
standing that  there  shall  not  be  left  sufficient  funds 
to  pay  to  the  persons  who  take  in  the  event  of  the 
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death  of  the  one  who  has  died  the  full  amount 
herein  directed  to  be  paid  to  them,  and  if  the  prin- 
cipal of  this  trust  fund  shall  prove  insufficient  to 
make  such  payment  to  such  survivor  and  other  funds 
shall  be  held  in  trust  under  any  provision  hereof, 
then  proportionately  from  such  funds  to  the  ex- 
tent to  which  they  shall  be  sufficient. 

Xothing  herein  contained  shall  be  construed  to 
give  to  any  person  other  than  the  Wife  or  Jack 
any  interest  in  any  other  funds  held  under  any  other 
provision  of  this  Agreement. 

(b)  After  setting  aside  policies  of  insurance  of 
the  face  amomit  of  five  hmidred  fifty  thousand  dol- 
lars ($550,000)  as  hereinbefore  provided  in  sub- 
division (a),  the  Trustees  shall  hold  and  dispose 
of  the  balance  of  the  trust  estate  as  follows: 

(i)  The  Trustees  shall  set  aside  such  portion  of 
such  balance  as  shall  equal  at  the  market  value 
thereof  at  the  time  of  setting  aside  the  same  two- 
thirds  thereof  and  shall  hold  the  same  in  trust  for 
the  Wife,  paying  over  to  her  the  entire  net  annual 
income  therefrom  in  each  year  during  her  life,  sub- 
ject, however,  to  the  provisions  for  the  payment 
of  the  premiums,  assessments  and  other  charges  on 
policies  of  insurance  held  in  trust  out  of  income 
as  hereinafter  provided.  Upon  the  death  of  the 
Wife  in  case  Jack  shall  survive  the  Wife,  the 
Trustees  shall  add  said  two-thirds  portion  of  the 
balance  of  the  trust  estate  to  the  portion  of  the 
trust  estate  held  in  trust  for  Jack  under  the  terms 
and  provisions  of  subsection  (ii)  of  this  subdivision 
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(b)  of  this  Article  2  of  this  Trust  Indentiu^e  and 
shall  hold  and  dispose  of  the  same  in  accordance 
with  the  terms  and  provisions  of  said  subsection 
(ii),  or  if  Jack  shall  not  survive  the  Wife  the  Trus- 
tees shall  transfer,  assign  and  pay  over  said  two- 
thirds  portion  of  the  balance  of  the  tnist  estate  to 
the  issue  of  Jack  who  shall  survive  the  Wife  in 
equal  shares,  per  stirpes  and  not  per  capita;  or  if 
no  issue  of  Jack  shall  survive  the  Wife  to  those 
persons  who  would  be  entitled  to  inherit  the  same 
and  in  the  proportions  in  which  they  would  inherit 
the  same  imder  the  laws  of  the  State  of  New  York 
if  the  Grantor  had  died  seized  and  possessed  of  the 
same  and  intestate  at  the  same  time  as  the  Wife. 

(ii)  The  Trustees  shall  set  aside  the  remaining 
one-third  portion  of  such  balance  and  shall  hold 
the  same  in  trust  for  Jack,  paying  over  to  him  the 
entire  net  annual  income  therefrom  in  each  year 
during  his  life,  subject,  however,  to  the  provisions 
for  the  payment  of  premiums,  assessments  and  other 
charges  on  policies  of  insurance  held  in  trust  out 
of  income  as  hereinafter  provided,  and  upon  the 
death  of  Jack  the  Trustees  shall  transfer,  assign 
and  pay  over  the  principal  of  said  portion  of  the 
trust  estate  to  such  persons  and  u])on  such  estates 
as  Jack  shall  by  his  last  will  and  testament  duly 
admitted  to  probate  validly  limit  and  appoint,  or  to 
the  extent  to  which  Jack  shall  have  failed  to  make 
valid  testamentary  disposition  of  tho  whole  or  aii\' 
part  of  said  portion  of  the  trust  estate,  to  those 
persons  other  than  the  wife  of  Jack,   who   would 
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be  entitled  to  inherit  the  same  and  in  the  proportions 
in  which  they  would  inherit  the  same  under  the  laws 
of  the  State  of  New  York  if  Jack  had  died  seized 
and  possessed  of  the  same  intestate  and  without 
a  wife  him  surviving. 

(c)  Anything  herein  contained  to  the  contrary 
notwithstanding,  in  case  any  income  shall  be  re- 
ceived by  the  Trustees  while  life  insurance  policies 
on  which  premiums,  assessments  or  other  charges 
are  payable  are  held  in  trust,  such  income  shall 
be  applied  by  the  Trustees  to  the  payment  of  such 
premiums,  assessments  and  other  charges  on  any 
policy  of  insurance  held  in  trust  to  the  extent  to 
which  it  shall  be  sufficient,  and  the  balance  of  any 
income  not  so  applied  shall  be  paid  over  as  herein 
directed.  All  dividends,  sickness  and  disability 
benefits  and  all  other  payments  which  shall  be  re- 
ceived by  the  Trustees  on  accomit  of  any  insurance 
policy  held  in  trust  which  are  not  in  whole  or  in 
part  in  payment  or  satisfaction  of  the  face  amount 
of  such  policy,  shall  be  considered  income  and  dis- 
posed of  as  such. 

(d)  During  the  minority  of  any  beneficiary,  the 
Trustees  may  use  and  apply  so  much  of  the  net 
anmial  income  payable  to  such  beneficiary  under 
the  provisions  hereof  for  the  benefit,  support,  edu- 
cation, comfort,  welfare  and  maintenance  of  such 
minor  beneficiary  as  they  may  deem  advisable,  ac- 
cumulating any  balance  of  income,  and  upon  such 
beneficiary  attaining  the  age  of  twenty-one  years, 
the  Trustees  shall  transfer,  assign  and  pay  over  to 
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such   beneficiary   all   the    mcome    accumulated    for 
his  or  her  benefit. 

(e)  Anything  herein  contained  to  the  contrary 
notwithstanding,  in  case  any  share  or  portion  of 
the  trust  estate  shall  vest  in  the  possession  of  any 
minor  beneficiary,  the  Trustees  shall  retain  and 
shall  hold,  manage,  invest  and  from  time  to  time 
reinvest  the  same  and  sliall  use  and  ax)ply  so  much 
of  the  net  annual  income  therefrom  for  the  sup- 
port, education,  benefit,  comfort,  welfare  and  main- 
tenance of  such  beneficiary  as  they  shall  deem  ad- 
visable, accumulating  any  balance  of  income  not 
so  used  or  applied,  and  upon  any  such  beneficiary 
attaining  the  age  of  twenty-one  years,  the  Trustees 
shall  transfer,  assign  and  pay  over  to  such  bene- 
ficiary the  entire  principal  of  his  or  her  share 
and  all  accumulations  of  income  thereon;  provided, 
however,  that  nothing  herein  contained  shall  be 
deemed  to  postpone  the  vesting  of  any  such  share 
or  portion  and  in  case  any  such  minor  beneficiary 
shall  die  before  attaining  the  age  of  twenty-one 
years,  the  principal  of  his  or  her  share  or  poi'tion 
together  with  all  accmnulations  of  income  thereon 
shall  form  a  part  of  his  or  her  estate  and  shall  be 
disposed  of  accordingly. 

(f)  Instead  of  making  personal  ai)plication  of 
income  for  the  use  of  any  minor  beneficiary,  the 
Trustees  may  transfer,  assign  and  pay  over  so  much 
of  such  income  as  they  may  deem  advisable  to  either 
parent  or  the  guardian  of  the  person  or  property 
of  such  minor  beneficiary  to  be  by  him  or  her  a]v 
plied  to  the  support,  education,  comfort,  welfare, 
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benefit  and  maintenance  of  such  ininor  beneficiary. 
The  Trustees  shall  be  fully  protected  in  any  pay- 
ments of  income  so  made  to  such  parent  or  guar- 
dian and  shall  not  be  responsible  for  the  same  but 
their  whole  duty  and  responsibility  shall  cease  upon 
the  making  of  any  such  payment. 

3.  It  shall  not  be  lawful  for  any  beneficiary 
entitled  to  receive  income  mider  any  provision 
hereof  to  sell,  assign,  encumber,  charge  or  dispose 
of  by  way  of  anticipation  or  otherwise,  the  income 
payable  to  any  such  beneficiary  or  any  part  thereof, 
and  notwithstanding  any  such  charge,  sale,  assign- 
ment or  other  disposition,  the  Trustees  are  hereby 
required  to  pay  such  income  into  the  proper  hands 
of  such  beneficiary  for  his  or  her  separate  and 
13eculiar  use  and  benefit,  whether  married  or  single, 
upon  his  or  her  own  receipt.  Xor  shall  such  income 
or  any  part  thereof  be  in  any  wise  liable  to  any 
claim  of  any  creditor  of  any  such  beneficiary. 

4.  Subject  to  the  restrictions  and  limitations 
herein  contained,  the  Trustees  and  the  survivors  or 
survivor  of  them  and  their  successors  and  assigns 
shall  have  the  following  powers,  authority  and  dis- 
cretion, namely: 

To  continue  to  hold  upon  the  trusts  hereby  cre- 
ated any  or  all  life  insurance  policies  and  other 
property  herewith  or  hereafter  conveyed  to  the 
Trustees.  Nevertheless,  in  case  it  shall  seem  to  the 
individual  Tnistees  advisable  so  to  do,  they  may 
direct  the  Trustees,  from  time  to  time,  to  sell  or 
dispose  of  all  or  any  part  of  the  same  or  of  any 
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other  property  which  may  at  any  time  constitute 
the  trust  estate.  The  Trustees  may  invest  and  from 
time  to  time  reinvest  the  proceeds  of  sale  of  any  of 
the  trust  property  or  any  cash  held  in  trust  in  the 
public  stocks  or  obligations  of  the  United  States 
of  America  or  of  any  of  the  following  States  thereof, 
or  of  any  County  or  City  of  the  following  States, 
namely,  New  York,  New  Jersey,  Massachusetts, 
Pennsylvania,  Ohio,  Illinois,  Maine,  Rhode  Island, 
Maryland  and  California,  whether  or  not  the  same 
be  legal  investments  for  trustees  under  the  laws 
of  the  State  of  New  York,  and  may  also,  at  any 
time  and  from  time  to  time,  invest  such  proceeds  of 
sale  or  any  cash  held  in  trust,  in  such  other  stocks, 
bonds,  securities,  real  or  personal  property  as  they 
may  deem  advisable  whether  or  not  the  same  shall 
be  legal  investments  for  Trustees  under  the  laws  of 
the  State  of  New  York,  provided  however,  that  no 
investments  shall  be  made  in  stocks,  bonds,  securi- 
ties or  real  or  personal  property  other  than  the 
Federal,  State  or  Municipal  bonds  specifically  pro- 
vided above,  if  after  giving  effect  to  such  invest- 
ments, the  market  value  of  such  other  stocks,  bonds, 
securities  and  real  or  personal  property  shall  exceed 
in  the  aggregate  fifty  per  cent  (50%)  of  the  then 
market  value  of  all  the  property  held  in  the  trust 
estate,  but  nothing  herein  contained  shall  be  con- 
strued to  require  the  Trustees  to  change  investments 
because  of  any  subsequent  change  in  the  market 
value  of  the  securities  or  property  at  any  time  held 
in  trust. 
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The  Trustees  may  become  a  party  to  any  reor- 
ganization, consolidation,  merger  or  other  capital 
readjustment  of  any  corporation,  the  stocks  or  se- 
curities of  which  may  at  any  time  be  held  in  trust. 
They  may  participate  in  any  such  reorganization, 
consolidation,  merger  or  readjustment  to  the  same 
extent  and  as  fully  as  though  they  were  the  absolute 
and  individual  owners  of  such  stocks  or  securities, 
and  may  deposit  with  any  committee  or  depositary, 
pursuant  to  any  plan  or  agreement  of  reorganiza- 
tion, consolidation,  merger  or  readjustment,  any 
property  held  in  trust  and  may  make  payment  from 
the  principal  of  the  trust  estate  of  any  charges 
or  assessments  imposed  by  the  terms  of  any  plan 
or  agreement  of  reorganization,  consolidation,  mer- 
ger or  readjustment,  and  may  receive  and  continue 
to  hold  in  trust  any  property  allotted  to  the  trust 
estate  by  reason  of  their  participation  therein, 
whether  or  not  the  same  is  an  investment  of  the 
character  hereinabove  permitted  to  the  Trustees. 

The  Trustees  may  exercise  conversion  or  sub- 
scription rights,  appuii;enant  to  any  stocks,  bonds 
or  other  securities  at  any  time  held  in  trust,  and 
may  use  such  portion  of  the  principal  of  the  trust 
estate  as  may  be  necessary  therefor,  whether  or 
not  the  property  resulting  from  the  exercise  of 
any  such  right  will  be  an  investment  of  the  charac- 
ter hereinabove  peraiitted  to  the  Trustees,  or  in  the 
discretion  of  the  Trustees  may  sell  any  such  rights. 
Investments  made  through  the  exercise  of  any  such 
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rights  or  proceeds  received  on  the  sale  thereof 
shall  be  considered  principal. 

The  Trustees  shall  not  be  required  to  estal)lisli 
any  sinking  fund  to  amortize  the  premium  at  whicli 
any  investment  or  reinvestment  may  be  purchased. 

All  extraordinary  dividends  and  all  realized  aj)- 
preciation  in  the  value  of  stocks,  bonds,  securities 
or  other  property  resulting  from  the  sale  or  other 
disposition  thereof  shall,  so  far  as  permitted  by 
law,  be  considered  principal  and  not  income,  but 
ordinary  stock  dividends  paid  regularly  by  a  cor- 
poration in  lieu  of  or  in  addition  to  regular  cash 
dividends  shall  be  considered  income  and  not  prin- 
cipal; provided,  ho\Yever,  that  the  Trustees'  de- 
termination as  to  whether  any  dividend  should  be 
apportioned  or  allocated  in  whole  or  in  part  to 
principal  or  income  shall  so  far  as  permitted  by 
law  be  conclusive  and  binding  upon  all  persons 
now  or  hereafter  interested  in  the  trust  estate.  The 
Trustees  unless  otherwise  provided  herein  may  pay 
out  of  the  income  received  from  the  trust  estate 
all  expenses  of  the  trust  and  all  taxes  which  may 
be  properly  assessed  against  the  trust  estate  or  any 
beneficiary  thereof. 

The  Trustees  may  hold  the  trust  estate  or  any 
part  thereof  as  an  undivided  whole  without  separa- 
tion as  between  the  trusts  hereby  created,  but  no 
such  holding  shall  defer  the  vesting  of  any  estate  in 
possession  or  otherwise  according  to  the  terms  heiv- 
of.  The  Trustees  may  compromise,  adjust,  settle  and 
compound  or  submit  to  arbitration  on  such  terms  as 
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may  seem  advisable  to  them  in  their  discretion,  any 
claims  in  favor  of  the  trust  estate  or  against  the 
trust  estate. 

The  Trustees  may  cause  any  stocks,  securities  or 
property  at  any  time  held  in  trust  to  be  registered 
in  the  name  of  the  nominee  or  nominees  of  the 
Trustees  or  in  the  name  of  the  Corporate  Trustee 
vdthout  disclosure  of  its  trust  capacity,  or  may  hold 
any  stocks  or  securities  in  bearer  form  so  that  they 
vdll  loass  by  delivery.  Nothing  herein  contained  shall 
be  deemed  to  relieve  the  Trustees  from  liability  for 
the  safe  custody  of  any  such  stocks,  securities  or 
other  property  or  from  responsibility  for  the  acts 
of  their  nominee  or  nominees. 

The  Trustees  may  make  distribution  of  the  trust 
estate  in  kind  or  in  cash  or  partly  in  kind  and 
partly  in  cash,  and  the  determination  of  the  Trustees 
as  to  the  fairness  and  equality  of  any  such  distri- 
bution shall  be  conclusive  upon  all  persons  entitled 
to  receive  any  share  of  the  trust  estate. 

The  Trustees  shall  not  be  liable  for  any  loss  or 
depreciation  in  the  value  of  the  trust  estate  occur- 
ring by  reason  of  error  of  judgment  in  making  any 
sale  or  investment  or  reinvestment  or  in  continuing 
to  hold  in  trust  any  property  herewith  or  hereafter 
transferi'od  to  the  Trustees  or  any  investment  or 
reinvestment  hereafter  made,  unless  they  shall  have 
failed  to  act  in  good  faith  or  with  reasonable  care. 

The  Trustees  shall  not  be  required  to  furnish  any 
bond  or  security  for  the  j^erformance  of  their  duties 
hereunder. 
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The  Trustees  may  sell  for  cash  or  upon  credit  and 
may  mortgage  or  partition  upon  such  terms  as  they 
may  deem  advisable  any  real  estate  at  any  time  held 
in  trust.  The  Trustees  may  make,  execute  and  de- 
liver leases  or  renewals  of  leases  for  terms  not  ex- 
ceeding for  any  lease  or  renewal  of  lease  twentx- 
one  years,  without  making  application  to  the  court. 

5.  Anything  herein  contained  to  the  contrary 
notwithstanding,  Albert  Warner  and  Harry  M. 
Warner  and  Stanleigh  P.  Friedman  and  Jack  M. 
Warner,  son  of  the  Grantor,  or  any  delegate  or 
delegates  api)ointed  by  any  one  or  more  of  them 
pursuant  to  the  provisions  hereof,  so  long  as  Albert 
Warner  and  Harry  M.  Warner  and  Stanleigh  P. 
Friedman  and  Jack  M.  Warner  are  all  living,  shall 
have  the  right  to  jointly  and  unanimously  direct  the 
sale  or  other  disposition  by  the  Trustees  of  the 
whole  or  any  part  of  the  insurance  policies  held  in 
trust  or  of  any  other  trust  property  and  the  invest- 
ment or  reinvestment  of  any  cash  in  the  hands  of 
the  Trustees  in  such  of  the  securities  which  ai'e 
hereinabove  permitted  to  the  Trustees  as  they  may 
wish,  but  no  others,  and  shall  also  have  the  riuht 
to  jointly  and  unanimously  direct  the  exercise  or 
non-exercise  by  the  Trustees  of  any  right  of  conver- 
sion or  subscription  and  the  participation  or  non- 
participation  or  manner  of  participation  1)\^  the 
Trustees  in  any  reorganization,  consolidation,  mer- 
ger or  other  capital  readjustment  of  any  cor])ora- 
tion,  the  stocks  or  securities  of  which  are  at  any 
time  held  in  trust,  and  the  Trustees  shall  have  no 
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power  to  sell  or  otherwise  dispose  of  the  whole  or 
any  part  of  the  insurance  policies  held  in  trust  or 
of  any  other  trust  property  or  invest  or  reinvest  any 
cash  in  the  hands  of  the  Trustees,  or  take  any  action 
with  reference  to  any  conversion  or  subscription 
right  or  with  reference  to  any  reorganization,  con- 
solidation, merger  or  other  capital  readjustment  of 
any  corporation,  the  stocks  or  securities  of  which 
are  at  any  time  held  in  trust,  except  as  they  are 
jointly  and  unanimously  directed  by  Albert  Warner 
and  Harry  M.  Warner  and  Stanleigh  P.  Friedman 
and  Jack  M.  Warner,  or  any  delegate  or  delegates 
appointed  by  any  one  or  more  of  them  jDursuant  to 
the  provisions  hereof,  in  accordance  with  the  pro- 
visions hereof,  so  long  as  Albert  Warner  and  Harry 
M.  Warner  and  Stanleigh  P.  Friedman  and  Jack 
M.  Warner  are  all  living;  provided,  however,  any- 
thing herein  contained  to  the  contrary,  that  Jack 
M.  Warner  shall  have  no  rights,  powers,  authority 
or  discretion  heremider  miless  and  until  he  shall 
have  attained  full  age,  and  unless  and  until  said 
Jack  M.  Warner  has  attained  the  age  of  twenty-one 
years  all  rights,  powers,  authority  and  discretion 
given  by  this  Article  5  shall  be  exercised  by  Albert 
Warner,  Harry  M.  Warner  and  Stanleigh  P.  Fried- 
man so  long  as  all  tliree  are  living.  In  case  Albert 
Warner  or  Harry  M.  Warner  or  Stanleigh  P.  Fried- 
man or  Jack  M.  Warner  shall  die,  the  three  sur- 
vivors of  said  four  persons  or  the  two  of  said  four 
j)ersous  who  shall  be  of  full  age  in  case  one  of  said 
three  survivors  of  said  four  persons  shall  be  Jack 
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M.  Warner,  if  and  so  long  as  Jack  M.  Warner  shall 
be  under  the  age  of  twenty-one  years,  or  any  dele- 
gate and/or  delegates  appointed  by  any  one  or  more 
of  said  three  survivors  or  the  two  of  said  three  sur- 
vivors who  are  of  full  age,  in  accordance  with  the 
provisions  hereof,  shall  have  all  the  rights  and  pow- 
ers conferred  upon  said  four  persons  or  the  three  of 
them  who  are  of  full  age,  and  the  delegate  or  dele- 
gates of  any  one  or  more  of  them,  so  long  as  they 
are  all  living.  In  case  said  Stanleigh  P.  Friedman 
shall  die  either  before  or  after  the  death  of  the  one 
of  the  following  persons  first  to  die  but  before  tlie 
death  of  the  second  of  the  one  of  the  following  per- 
sons second  to  die,  namely,  Albert  Warner,  Harry 
M.  Warner  and  Jack  M.  Warner,  said  Albert  War- 
ner and  Harry  M.  Warner  and  Jack  M.  Warner, 
so  long  as  all  three  are  living,  or  the  two  of  said 
three  persons  who  are  of  full  age,  in  case  Jack  M. 
Warner  shall  not  be  of  full  age,  and  the  two  survivors 
of  said  three  persons  in  case  only  two  of  said  three 
persons  shall  be  living  if  and  when  both  of  said 
two  sur\dvors  are  of  full  age,  shall  have  the  right 
from  time  to  time  by  instruments  under  their  liands 
and  seals  duly  acknowledged  in  the  form  required 
to  entitle  a  conveyance  of  real  property  to  be 
recorded  in  the  State  of  New  York  and  delivered 
to  the  Tnistees,  to  jointly  and  unanimously  aj)point 
a  substitute  in  the  place  and  stead  of  said  Stanleigh 
P.  Friedman,  and  in  case  any  substitute  for  said 
Stanleigh  P.  Friedman  so  appointed  as  aforesaid 
shall   die,   to   from   time   to   time   apj)oint    another 
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substitute  for  said  Stanleigh  P.  Friedman  in  the 
place  and  stead  of  any  substitute  who  shall  die, 
and  after  the  death  of  Albert  Warner  or  Harry 
M.  Warner  or  Jack  M.  Warner  and  said  Stanleigh 
P.  Friedman,  any  substitute  for  Stanleigh  P. 
Friedman  appointed  in  accordance  \Yith  the  pro- 
visions hereof  and  the  two  survivors  of  Albert 
Warner  and  Harry  M.  Warner  and  Jack  M. 
Warner  if  and  when  both  of  said  tAvo  survivors 
shall  be  of  full  age,  or  any  delegate  and/or  delegates 
appointed  by  either  or  both  of  said  two  survivors 
in  accordance  with  the  provisions  hereof,  shall 
have  all  the  powers,  authority  and  discretion  con- 
ferred upon  Albert  Warner  and  Harry  M.  Warner 
and  Stanleigh  P.  Friedman  and  Jack  M.  Warner,  or 
the  three  of  them  who  are  of  full  age,  so  long  as 
they  are  all  living.  In  case  either  Albert  Warner 
or  Harry  M.  Warner  or  Jack  M.  Warner  shall 
be  deceased  and  said  Stanleigh  P.  Friedman  shall 
also  be  deceased,  the  provisions  of  this  Article  5 
shall  be  inoperative  during  any  period  during  which 
there  is  no  substitute  for  said  Stanleigh  P.  Fried- 
man duly  appointed,  qualified  and  acting,  and  in 
such  event  the  provisions  of  this  Article  5  shall 
also  be  inoperative  if  and  so  long  as  both  of  the 
two  survivors  of  Albert  Warner,  Harry  M.  Warner 
and  Jaclv  M.  Warner  are  not  of  full  age  notwith- 
standing the  fact  that  there  shall  be  a  substitute 
for  said  Stanleigh  P.  Friedman  duly  appointed, 
qualified  and  acting.  Said  Stanleigh  P.  Friedman 
or  any  substitute  for  said  Stanleigh  P.  Friedman 
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appointed  in  accordance  with  the  provisions  hereof 
may  at  any  time  resign  by  an  instrument  imder 
his  hand  and  seal  duly  acknowledged  and  filed  with 
the  Trustees,  and  in  the  event  of  the  resignation 
of  said  Stanleigh  P.  Friedman  or  any  substitute 
for  said  Stanleigh  P.  Friedman  appointed  in  ac- 
cordance with  the  provisions  hereof,  or  in  case  said 
Stanleigh  P.  Friedman  or  any  substitute  for  said 
Stanleigh  P.  Friedman  appointed  in  accordance 
with  the  provisions  hereof  shall  ])e  unable  on  ac- 
count of  sickness  to  act  hereunder,  Albert  Warner 
and  Harry  M.  Warner  and  Jack  M.  Warner  so 
long  as  all  three  are  living  and  of  full  age,  or  the 
two  of  said  three  persons  who  shall  be  of  full 
age  in  case  all  three  shall  be  living  but  Jack  M. 
Warner  shall  be  under  the  age  of  twenty-one  years, 
or  the  two  survivors  of  said  three  persons,  if  only 
two  of  them  shall  be  living,  if  and  when  said  two 
survivors  are  both  of  full  age,  shall  have  the  right 
from  time  to  time  to  appoint  a  substitute  in  the 
place  and  stead  of  said  Stanleigh  P.  Friedman  or 
any  substitute  for  said  Stanleigh  P.  Friedman 
who  shall  so  resign  or  be  unable  on  account  of 
sickness  to  act  hereunder,  and  any  such  substitute 
shall  have  all  the  powers,  authority  and  discretion 
of  the  person  in  whose  place  and  stead  he  or  she 
was  appointed,  provided,  however,  that  in  case  any 
substitute  shall  be  appointed  to  act  in  the  place  and 
stead  of  said  Stanleigh  P.  Friedman  or  any  sub- 
stitute for  said  Stanleigh  P.  Friedman  appointed 
in  accordance  with  the  provisions  hereof  on  account 
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of  the  inability  of  said  Stanleigh  P.  Friedman,  or 
any  substitute  of  said  Stanleigh  P.  Friedman  ap- 
pointed in  accordance  with  the  provisions  hereof, 
to  act  hereunder  on  account  of  sickness,  the  appoint- 
ment of  said  substitute  shall  only  continue  and  be 
effective  so  long  as  said  Stanleigh  P.  Friedman, 
or  any  substitute  for  said  Stanleigh  P.  Friedman 
nam^ed  in  accordance  with  the  provisions  hereof, 
shall  be  unable  to  act  on  account  of  sickness,  and 
if  such  inability  shall  cease,  the  appointment  of 
such  substitute  shall  from  and  after  such  time  be 
inoperative  and  of  no  effect  and  said  Stanleigh 
P.  Friedman,  or  any  substitute  for  said  Stanleigh 
P.  Friedman,  who  was  imable  to  act  on  account 
of  sickness  shall  from  and  after  the  time  when 
such  liability  shall  cease  have  all  the  rights,  powers, 
authority  and  discretion  that  he  had  prior  to  the 
commencement  of  such  inability.  The  persons  having 
the  right  to  appoint  a  substitute  for  said  Stan- 
leigh P.  Friedman,  or  any  substitute  for  said  Stan- 
leigh P.  Friedman,  in  case  of  the  inability  of  said 
Stanleigh  P.  Friedman,  or  any  substitute  for  said 
Stanleigh  P.  Friedman,  to  act  on  account  of  sick- 
ness, shall  be  the  judges  as  to  whether  said  Stan- 
leigh P.  Friedman  or  any  substitute  for  said  Stan- 
leigh P.  Friedman  appointed  in  accordance  with 
the  provisions  hereof  is  unable  on  accomit  of  sick- 
ness to  act  hereunder,  and  the  Trustees  shall  be 
fully  protected  in  relying  upon  the  written  state- 
ment of  said  persons  that  said  Stanleigh  P.  Fried- 
man or  any  substitute  for  said  Stanleigh  P.  Fried- 
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man  appointed  in  accordance  with  the  provisions 
hereof  is  unable  on  account  of  sickness  to  act  here- 
under. 

Albert  Warner  or  Harry  M.  Warner  or  Stanleigh 
P.  Friedman  or  Jack  M.  Warner  shall  each  have 
the  right  if  and  so  long  as  he  shall  be  acting  here- 
under by  an  instrument  under  his  hand  and  seal 
duly  acknowledged  and  delivered  to  the  Trustee,  so 
long  as  the  provisions  of  this  Article  5  shall  co7i- 
tinue  operative,  to  at  any  time  and  from  time  to 
time  and  for  any  reason  delegate  any  and  all  of  the 
powers,  authority  and  discretion  given  to  him  by 
this  Article  5  to  such  person  or  persons  as  he  may 
name  who  may  be  either  one  or  more  of  the  others 
of  said  Albert  Warner,  Harry  M.  Warner,  Stan- 
leigh  P.  Friedman  and  Jack  M.  Warner,  or  any 
other  person  or  persons,  and  at  any  time  and  from 
time  to  time  by  an  instrument  under  his  hand  and 
seal  duly  acknowledged  and  delivered  to  the  Trus- 
tees to  revoke  any  such  delegation,  provided,  how- 
ever, that  any  such  delegation  shall  remain  in  full 
force  and  effect  unless  and  until  the  same  is  re- 
voked by  the  person  making  the  delegation  in  the 
manner  herein  set  forth,  or  unless  and  until  the 
death  of  the  person  making  the  delegation. 

In  case  two  of  the  following  persons  shall  die, 
namely,  Albert  Warner,  Harry  M.  Warner  and 
Jack  M.  Warner,  the  provisions  of  this  Article  5 
shall  from  and  after  the  happening  of  such  event 
become  inoperative  and  shall  be  null  and  void  and 
of  no  effect.    The  Trustees  shall  be  fully  ])rotected 
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in  acting  upon  any  direction  of  the  persons  who 
shall  from  time  to  time  have  the  right  to  direct  the 
Trnstees  mider  the  provisions  of  this  Article  5  and 
shall  not  be  liable  for  any  depreciation  or  loss  re- 
sulting to  the  trust  estate  from  any  action  taken 
or  omitted  to  be  taken  under  the  direction  of  said 
persons.  Neither  shall  the  Trustees  be  liable  for 
any  loss  or  depreciation  resulting  to  the  trust  estate 
by  reason  of  their  inability  to  act  because  of  the 
provisions  of  this  Article  5. 

Xothing  in  this  Article  5  contained  shall  be  con- 
strued to  prohibit  the  Trustees  from  exercising  any 
of  the  powers,  authority  and  discretion  given  to  the 
Trustees  by  any  provision  of  this  Trust  Indenture, 
if  and  so  long  as  the  provisions  of  this  Article  5 
shall  be  inoperative  for  any  reason. 

6.  Albert  Warner,  Harry  M.  Warner  and  Stan- 
leigh  P.  Friedman  shall  have  the  right  and  power 
at  any  time  and  from  time  to  time  during  their 
joint  lives  by  deed  or  other  instrument  executed 
and  acknowledged  in  the  form  required  by  law  to 
entitle  a  conveyance  of  real  property  to  be  recorded 
to  revoke  this  Trust  Indenture  or  to  alter  or  amend 
any  term  or  provision  thereof  in  any  way  or  to  any 
extent  which  may  seem  to  them  desirable,  except 
that  they  shall  have  no  power  to  diminish  the 
compensation  of  the  Corporate  Trustee  and  in  the 
event  of  the  death  of  any  one  or  more  of  the 
aforesaid  three  persons,  the  following  two  persons 
in  the  following  order  shall  be  and  are  hereby 
iKjniinated    and    constituted    to    be    the    substitutes 
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to  fill  any  vacancy  or  vacancies  caused  either  by 
the  death  of  any  one  or  more  of  the  aforesaid 
three  persons  or  by  the  death  of  either  or  both  of 
the  two  following  persons,  namely,  Jack  M.  Warner, 
son  of  the  Grantor,  and  Joseph  H.  Hazen.  In  the 
event,  however,  that  Jack  M.  Warner  shall  be 
called  upon  to  fill  any  vacancy  in  pursuance  of  the 
order  of  filling  vacancies  aforesaid  and  shall  not 
at  that  time  be  of  lawful  age,  then  the  vacancy 
which  Jack  M.  Warner  would  have  filled,  if  of 
full  age,  shall  be  filled  by  Joseph  H.  Hazen,  if 
living,  instead  of  by  Jack  M.  Warner,  and  Jack 
M.  Warner,  if  and  when  he  shall  be  of  full  age, 
shall  fill  the  next  vacancy.  If,  however,  said  Joseph 
H.  Hazen  shall  not  be  living  when  such  vacancy 
occurs  and  Jack  M.  Warner  is  not  of  full  age, 
then  Jack  M.  Warner  shall  fill  such  vacancy  if 
and  when  he  attains  the  age  of  twenty-one  years. 
If  only  two  of  the  five  persons  mentioned  in  this 
Article  6,  to  wit,  Albert  Warner,  HaiTy  M.  Warner, 
Stanleigh  P.  Friedman,  Jack  M.  Warner  and 
Joseph  H.  Hazen  shall  be  living,  the  two  sur- 
vivors of  said  persons  if  and/or  when  both  of  said 
two  survivors  are  of  full  age  shall  have  all  the 
lights,  powers,  authority  and  discretion  conferred 
upon  Albert  Warner,  Harry  M.  Warner,  and  Stan- 
leigh P.  Friedman,  so  long  as  all  three  are  living. 
If  more  than  two  of  said  five  ])ersons  mentioned 
in  this  Article  6  shall  be  living  but  only  two  of 
said  five  persons  shall  be  of  full  age,  the  said 
two  persons  who  shall  be  of  full  age  shall,  if  and 
so    long    as    they    are    the    only    two    of    said    five 
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persons  who  are  livmg  and  of  full  age,  have  all 
the  rights,  powers,  authority  and  discretion  con- 
ferred upon  Albert  Warner,  Harry  M.  Warner 
and  Stanley  P.  Friedman  so  long  as  all  three  are 
living.  The  provisions  of  this  Article  6  shall  be 
inoperative  if  and  so  long  as  there  shall  not  be 
two  of  said  five  persons  herein  mentioned  livmg 
and  of  full  age  and  the  provisions  of  this  Article 
6  shall  also  be  inoperative  from  and  after  the  time 
when  there  are  less  than  two  of  said  five  persons 
herein  mentioned  living.  Each  and  every  substitute 
herein  named  including  the  substitute  of  a  sub- 
stitute shall  have  all  the  rights,  powders,  authority 
and  discretion  given  by  the  provisions  of  this 
Article  6  to  the  person  in  whose  place  and  stead 
he  or  she  was  appointed  and  if  any  substitute  or 
substitutes  shall  qualify  hereunder,  the  provisions 
of  this  Article  6  shall  be  construed  as  if  such  sub- 
stitute or  substitutes  were  originally  named  herein 
instead  of  the  person  or  persons  in  whose  place 
and  stead  he,  she  or  they  is  or  are  appointed.  No 
person  except  to  the  extent  herein  expressly  stated 
shall  have  any  right,  title,  interest  or  estate  in  or 
to  the  trust  estate  or  under  any  term  or  provision 
of  this  Trust  Indenture  except  subject  to  the 
revocation,  alteration  or  amendment  of  this  Trust 
Indenture  and  the  rights,  titles,  interests  and 
estates  created  hereby  in  accordance  with  the 
provisions  of  this  Article  6.  U])on  the  deliv- 
ery to  tlie  Trustees  by  the  persons  from  time 
to  time  having  the  right  to  revoke,  alter  or  amend, 
of   said   deed   or   other   instrument  so   signed   and 


vs.  Jack  L,  Warner  105 

acknowledged  by  them,  this  Tinist  Indenture  shall 
be  revoked,  altered  or  amended  in  the  manner  or  to 
the  extent  therein  set  forth.  The  term  ^^ revocation" 
as  herein  used  shall  include  a  total  or  partial 
revocation.  In  case  this  Trust  Indenture  and  the 
trusts  hereby  created  shall  be  revoked  in  whole 
or  in  part,  the  property  constituting  the  trust 
estate  or  so  much  thereof  as  to  which  the  trust 
is  revoked  shall  be  transferred,  assigned  and  de- 
livered by  the  Trustees  to  the  Grantor,  or  to  the 
estate  of  the  Grantor,  if  he  be  deceased. 

Nothing  in  this  Article  6  contained  shall  be 
deemed  to  confer  upon  the  persons  from  time  to 
time  having  the  right  to  revoke,  alter  or  amend 
imder  the  terms  and  provisions  hereof,  the  right 
or  power  to  in  any  way  affect  the  disposition  herein 
contained  or  alter  the  terms  and  provisions  of 
this  Indenture  with  reference  to  any  property  held 
subject  to  the  provisions  of  this  Indenture  which 
has  become  vested  in  the  possession  of  any  person 
and  presently  payable  and  distributable  by  the 
Trustees  imder  the  provisions  of  this  Indenture 
but  which  has  not  in  fact  been  i)aid  and  distributed 
by  the  Trustees,  or  with  i-eference  to  any  property 
held  subject  to  the  provisions  of  this  Indenture 
which  has  vested  in  the  possession  of  any  person 
under  the  provision  of  this  Indenture,  the  payment 
of  which  is  postponed  by  any  provision  of  this 
Indenture. 

7.  The  Trustees  or  any  one  or  more  of  them 
may  at  any  time  resign  by  mailing  to  the  other 
Trustees  at  such  time  acting  and  to  the  beneficiariesf 
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who  at  the  date  of  such  resignation  may  be  en- 
titled to  the  enjo}Tiient  of  the  income  from  the 
trust  estate,  or  to  their  respective  representatives, 
at  their  last  known  post  office  addresses,  respec- 
tively, a  written  notification  of  such  resignation 
and  thereupon  shall  be  entitled  to  apply  to  any 
court  having  jurisdiction  in  the  premises  for  the 
judicial  settlement  of  their  accounts  as  Trustees 
or   Trustee   hereimder. 

8.  This  Trust  Indenture  shall  be  construed  ac- 
cording to  the  laws  of  the  State  of  New  York  where 
the  trust  estate  is  to  be  administered. 

9.  In  case  Stanleigh  P.  Friedman  shall  die  or 
resign  or  for  any  other  reason  cease  to  be  a  Trustee 
hereunder,  the  Grantor  and  Albert  Warner  and 
Harry  M.  Warner  and  the  survivors  or  survivor 
of  them  shall  have  the  right,  by  instruments  under 
their  hands  and  seals  duly  acknowledged  in  the 
form  required  to  entitle  a  conveyance  of  real 
property  to  be  recorded  in  the  State  of  New  York 
and  delivered  to  the  Trustees,  to  from  time  to 
time  appoint  a  substitute  or  successor  trustee  in 
the  place  and  stead  of  said  Stanleigh  P.  Friedman 
and  in  case  any  substitute  or  successor  trustee  so 
nominated  or  appointed  shall  die  or  resign  or  for 
any  other  reason  cease  to  act  as  trustee  hereunder, 
to  from  time  to  time  appoint  another  substitute 
or  successor  trustee  in  tlie  })lace  and  stead  of  any 
such  substitute  or  successor  trustee  who  shall  die 
or  resign  or  for  any  other  reason  cease  to  act  as 
trustee  hereunder.  Any  substitute  or  successor  trus- 
tee so  appointed  shall  in  all  respects  be  substituted 
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in  the  place  and  stead  of  said  Stanleigh  P.  Fried- 
man as  a  Trustee,  and  shall  have  all  the  rights, 
powers,  authorities,  privileges  and  title  herein  con- 
ferred upon  or  vested  in  said  Stanleigh  P.  Fried- 
man as  a  Trustee. 

10.  The  Grantor  and  Albert  Warner  and  Harry 
M.  Warner  and  Stanleigh  P.  Friedman,  and  the 
survivors  or  survivor  of  them  shall  have  the  right 
and  power,  by  instrument  under  their  hands  and 
seals  duly  acknowledged  in  the  form  required  to 
entitle  a  conveyance  of  real  property  to  be  recorded 
in  the  State  of  New  York  and  delivered  to  the 
Trustees,  at  any  time  to  remove  the  Corporate 
Trustee,  Central  Hanover  Bank  and  Trust  Com- 
pany, and  to  appoint  a  new  Corporate  Trustee  in 
tlie  place  and  stead  of  the  Corporate  Trustee  herein 
named,  and  also  from  time  to  time  to  remove  any 
Successor  Corporate  Trustee  at  any  time  appointed 
in  accordance  with  any  provision  of  this  Article  10 
and  appoint  another  Corporate  Trustee  in  the  place 
and  stead  thereof;  provided,  however,  that  any 
Corporate  Trustee  appointed  in  accordance  with 
any  provision  of  this  Article  10  shall  be  a  banking 
corporation  authorized  to  do  business  in  the  State 
of  New  York  and  having  its  princi])al  office  and 
l)lace  of  lousiness  in  the  Borough  of  Manhattan 
and  City  of  New  York;  provided,  further,  that 
no  such  instrument  removing  the  Corporate  Trustee 
herein  named  or  any  other  Corporate  Trustee  a])- 
pointed  pursuant  to  any  provision  of  this  Article 
10  shall  be  effective  until  another  Corporate  Trustee 
authorized  to  transact  business  in  the  State  of 
New    York    and   having    its    principal    office    and 
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place  of  business  in  the  Borough  of  Manhattan  and 
City  of  New  York,  shall  have  been  appointed  in 
the  place  and  stead  thereof,  it  being  the  intention 
of  the  Grantor  that  there  shall  always  be  a  Cor- 
porate Trustee  acting  under  the  terms  and  provi- 
sions of  this  Indenture  so  long  as  any  trust  created 
by  this  Indenture  shall  continue  in  operation.  The 
term  '^Trustees"  as  used  in  this  Indenture  shall 
include  any  Corporate  Trustee  appointed  in  ac- 
cordance with  any  provisions  of  this  Article  10 
and  any  such  Corporate  Trustee  which  shall  be 
appointed  shall  have  all  the  rights,  powers,  author- 
ties,  privileges  and  title  herein  conferred  upon  the 
Corporate  Trustee,  Central  Hanover  Bank  and  Trust 
Company.  In  case  the  Corporate  Trustee  herein 
named  or  any  Successor  Corporate  Trustee  at  any 
time  appointed  in  accordance  with  any  provision 
of  this  Article  10  shall  resign  or  for  any  other 
reason  cease  to  act  as  a  Trustee  hereunder,  the 
Grantor  and  Albert  Warner  and  Harry  M.  Warner 
and  Stanleigh  P.  Friedman,  and  the  survivors  or 
survivor  of  them  shall  have  the  right  and  shall 
be  under  a  duty  by  an  instrument  under  their 
hands  and  seals  and  duly  acknowledged  and  de- 
livered to  the  Trustees  to  appoint  another  Cor- 
porate Trustee  in  the  place  and  stead  of  any  such 
Corporate  Trustee  which  has  ceased  to  act  as  a 
Trustee  hereunder.  In  case  at  any  time  there  shall 
be  no  Corporate  Trustee  acting  hereunder,  and 
the  Grantor  and  Albert  Warner  and  Harry  M. 
Warner  and   Stanleigh   P.   Friedman  and  the  sur- 
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vivors  or  survivor  of  them  shall  fail  within  sixty 
days  after  there  shall  fail  to  be  a  Corporate  Tnistee 
acting  hereunder  to  appoint  a  new  Corporate 
Trustee,  or  in  case  all  of  said  persons  shall  be 
deceased,  any  Court  of  the  State  of  New  York 
having  jurisdiction  for  the  purpose  may  appoint 
a  new  Corporate  Trustee  hereunder  with  all  the 
rights,  title,  interests,  powers,  authorities  and  i)rivi- 
leges  given  to  the  Corporate  Trustee  herein  named. 

11.  All  acts  and  decisions  of  the  Trustees,  as 
Trustees,  shall  be  unanimous  except  where  powers 
are  herein  vested  exclusively  in  individual  Trustees 
or  their  delegates  or  substitutes,  in  which  cases 
they  also  must  act  jointly  and  unanimously,  and 
except  as  herein  otherwise  expressly  set  forth. 

12.  Whenever  in  the  administration  of  the  trusts 
hereby  created,  it  shall  become  necessary  for  the 
Trustees  to  engage  legal  counsel  or  employ  accoun- 
tants so  long  as  there  shall  be  individual  Trustees 
or  an  individual  Trustee  acting  imder  the  pro- 
visions hereof,  the  individual  Trustees  or  individual 
Trustee  who  shall  be  acting  at  such  time,  whether 
or  not  such  individual  Trustees  or  Trustee  be 
named  herein  or  be  a  successor  Trustee  appointed 
in  accordance  with  the  provisions  hereof,  shall 
have  the  right  to  decide  what  person  or  persons 
shall  be  engaged  as  legal  counsel  by  the  Trustees 
or  engaged  as  accomitants  by  the  Trustees. 

13.  In  the  event  that  the  income  from  the  tnist 
estate,  so  long  as  the  life  insurance  ])olicies,  on 
which  premiums,  assessments  or  other  charges  are 
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payable,  are  held  in  trust,  shall  not  be  sufficient 
to  pay  such  premiums,  assessments  or  other  charges, 
nothing  herein  contained  shall  be  construed  to  re- 
quire the  Trustees  to  procure  funds  with  which 
to  pay  such  premiums,  assessments  or  other  charges 
above  the  amount  of  income  received  by  them  and 
they  shall  not  be  liable  for  their  failure  so  to  do. 
The  Trustees  shall  not  be  responsible  if  for  any 
reason  any  policy  of  insurance  held  in  trust  shall 
lapse  or  be  or  become  otherwise  uncollectable. 

14.  The  Trustees  shall  be  the  complete  and  ab- 
solute owners  of  the  policies  of  insurance  held  in 
trust  and  shall  have  the  right  to  sell  or  assign 
any  such  policy;  to  borrow  money  upon  any  such 
policy  and  to  hypothecate  the  same  to  secure  any 
loan;  to  receive  all  dividends  on  any  such  policy; 
to  surrender  any  such  policy  for  cash  and  to 
use  any  such  cash  surrender  value  received  by 
them  for  the  purpose  of  keeping  other  policies 
of  insurance  held  by  them  in  force  or  of  adding 
tlie  proceeds  proportionately  to  the  principal  of 
the  trust  estate  or  for  any  other  purpose  which 
they  may  deem  advisable;  to  receive  all  payments 
of  any  kind  which  may  be  made  during  the  life 
of  the  insured  on  any  policy  held  in  trust;  and  to 
exercise  any  and  all  other  rights,  options  or  privi- 
leges which  belong  to  the  absolute  owner  thereof 
or  which  are  granted  by  the  terms  of  any  such 
policies  or  by  the  terms  of  this  Deed  of  Trust, 
except  that  if  and  so  long  as  the  provisions  of 
Article   5   hereof   shall    ])e   operative,   the   Trustees 
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shall  take  no  action  with  reference  to  any  insurance 
policy  except  as  they  are  directed  by  the  persons 
having  the  right  to  so  direct  them  under  the  pro- 
visions of  Article  5  hereof. 

In  Witness  Whereof,  Jack  L.  Warner  has  here- 
unto set  his  hand  and  seal  as  Grantor,  and  Albert 
Warner  and  Harry  M.  Warner  and  Stanleigh  P. 
Friedman  have  hereunto  set  their  hands  and  seals 
and  Central  Hanover  Bank  and  Trust  Company 
has  caused  these  presents  to  be  executed  and  its 
corporate  seal  to  be  hereunto  affixed  by  its  officers 
thereunto  duly  authorized  the  day  and  year  above 
written. 

JACK  L.  WARNER  (L.S.) 

As  Grantor 
HARRY  M.  WARNER  (L.S.) 

As  Trvistee 
ALBERT  WARNER  (L.S.) 

As  Trustee 
STANLEIGH  P.  FRIEDMAN  (L.S.) 

As  Trustee 
CENTRAL  HANOVER  BANK  AND 
TRUST  COMPANY 
(Corporate  Seal)     By  B.  W.  READ, 

Asst.  Vice  President. 
Attest: 

L.  F.  RANDOLPH, 
Asst.   Secy. 
[Endorsed]:    U.   S.   B.   T.  A.  Filed  at   Hearing 
Apr.  4,  1940. 
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[Title  of  Board  and  Cause.] 

Docket  No.  97401.  Promulgated  October  15,  1940. 

1.  Gift  Tax — Income  Payments  From  Revocable 
Trust. — Neither  the  payment  of  income  to  peti- 
tioner's son  and  wife  from  a  trust  of  which  a 
brother  of  the  petitioner  was  the  nominal  settlor 
and  over  which  the  petitioner  and  two  others  had 
power  to  vest  the  corpus  in  the  petitioner,  nor  the 
payment  of  income  to  a  brother's  family  from  a 
similar  reciprocal  trust  of  which  the  petitioner 
was  the  nominal  settlor,  constituted  a  taxable  gift 
from  the  petitioner,  following  Estate  of  Giles  W. 
Mead,  41  B.  T.  A.  424. 

2.  Gift  Tax — Exclusion — Future  Interests. — Ed- 
win Goodwin,  41  B.  T.  A.  472,  followed. 

Stanleigh  P.  Friedman,  Esq.,  and  Lawrence  A. 
Baker,  Esq.,  for  the  petitioner. 

B.  M.  Brodsky,  Esq.,  for  the  respondent. 

OPINION 

Murdoch:  The  Commissioner  determined  the  fol- 
lowing deficiencies  in  gift  tax: 

1932     $75.14 

1933     - 541.60 

1935     3,969.41 

Tlie  petitioner  assigns  as  error  the  action  of  tlie 
Commissioner  in  holding  that  a  gift  tax  is  due  from 
the  petitioner  on  account  of  income  paid  in  each 
year  to  liis  son  and  former  wife  from  a  trust  es- 
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tablished  by  his  brother  Albert.  The  Commissioner 
raises,  as  an  alternative  to  the  correctness  of  his 
determination,  an  affirmative  issue  that  he  erred 
in  failing  to  tax  as  gifts  to  the  petitioner  the  incoine 
paym.ents  made  in  the  taxable  years  from  a  trust  es- 
tablished by  the  petitioner.  The  petitioner  claims 
two  exclusions  of  $5,000  each  in  case  the  respond- 
ent's primary  contention  is  sustained,  three  in  case 
the  respondent's  alternative  contention  is  sus- 
tained, and  two  others  in  respect  to  an  ^  insurance 
trust.''  The  facts  have  been  stipulated.  [53] 

Harry,  Albert,  and  Jack  L.  Warner  are  brothers. 
They  are  the  principal  executives  of  Warner  Bros. 
Pictures,  Inc.  Each  has  a  substantial  amount  in- 
vested in  that  corporation.  The  death  in  1931  of 
Lewis  Warner,  son  of  Harry,  w^ho  had  been  expected 
to  succeed  the  three  brothers  in  representing  the 
family  interests  in  the  corporation,  caused  the 
brothers  to  consider  ways  and  means  of  insuring 
the  financial  security  of  themselves  and  their  fam- 
ilies and  of  protecting  themselves  against  the  exi- 
gencies and  hazards  of  the  talking  picture  business, 
in  which  the  bulk  of  their  fortunes  was  invested. 

They  decided  to  place  about  $6,000,000,  invested 
in  United  States  Government  obligations,  in  three 
trusts.  The  trusts  were  to  be  substantially  identical 
except  as  to  beneficiaries  and  were  to  be  as  safe  as 
possible  from  acts  of  the  brothers  and  their  families. 
Stanleigh  P.  Friedman  has  been  closely  associated 
with  the  Warners  as  counsel  since  1912.  They  con- 
sulted him   and  he   drew   three   trust   instruments 
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to  secure  a  ^^  maximum  of  revocability/ '  to  prevent 
any  one  brother  from  invading  the  corpus,  to  ex- 
clude any  ^^possibility  of  reverter"  to  the  grantor 
of  the  corpus  of  any  trust,  to  prevent  the  grantor 
of  a  trust  from  receiving  income  of  that  trust,  to 
prevent  any  one  brother  from  dominating  the  af- 
fairs of  the  family  of  a  deceased  brother,  and  to 
minimize  and  avoid  estate  taxes.  Comisel  also  sug- 
gested that  the  trusts  be  created  before  the  gift  tax 
provisions  proposed  in  the  1932  Revenue  Bill  should 
become  the  law.  The  three  trusts  were  created  on 
May  26,  1932,  one  by  each  brother,  and  each  brother 
transferred  to  the  trust  created  by  him  $2,000,000 
face  amount  of  United  States  Government  obliga- 
tions belonging  to  him. 

The  trust  created  by  Albert  Warner  provided  that 
the  income  from  one-half  of  the  corpus  should  be 
paid  to  the  petitioner,  the  income  from  one-fourth 
should  be  paid  to  Jack  M.  Warner,  son  of  the  peti- 
tioner, and  the  income  from  one-fourth  should  be 
paid  to  Irma  Warner,  then  the  wife  of  the  peti- 
tioner. The  income  was  so  paid  during  the  three 
taxable  years.  The  trustees  named  were  the  three 
Warner  brothers,  Friedman  and  a  bank.  The  power 
to  revoke,  alter,  and  amend  was  vested  exclusively 
in  Harry  Warner,  Friedman,  and  the  petitioner, 
acting  together.  The  corpus  affected  by  any  revoca- 
tioii  was  to  go  to  the  petitioner  or  his  estate.  The 
Commissioner  has  held  that  the  petitioner  was  the 
grantor  of  that  trust,  he  could  revoke  it,  and  the 
income  payments  to  Irma  and  Jack  M.  were  gifts 
from  him. 
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The  petitioner  created  a  similar  trust  on  May  26, 
1932,  under  which  the  income  from  one-half  was 
payable  to  the  wife  and  daughters  of  Harry.  The 
trustees  were  the  same.  The  power  to  revoke,  alter, 
and  amend  was  vested  in  Harry,  Albert,  and  Fried- 
man, and  the  [54]  corpus  affected  by  a  revocation 
was  to  go  to  Harry.  Harry  also  created  a  similar 
trust  on  the  same  day,  the  chief  differences  being 
that  the  income  was  payable  to  Albert  and  his  wife, 
the  power  to  revoke,  alter,  and  amend  was  vested  in 
Albert,  Friedman,  and  the  petitioner,  and  the  cor- 
pus affected  by  a  revocation  was  to  go  to  Albert. 

It  does  not  appear  that  any  one  of  the  Warners 
would  have  created  a  trust  for  the  benefit  of  his 
brother's  family  had  not  the  other  two  agreed  at 
the  same  time  to  create  similar  trusts  but,  on  the 
contrary,  the  creation  of  each  w^as  dependent  upon 
and  in  consideration  of  the  creation  of  the  other 
two. 

The  Commissioner  has  determined  the  deficiencies 
upon  the  theory  that  the  petitioner  was  the  settlor 
of  the  trust  which  made  the  payments  to  his  son 
and  his  former  wife;  he  and  two  persons  without 
adverse  interests  could  revoke  the  trust;  the  trust 
was  an  incomplete  gift;  and  the  payment  of  the 
income  to  the  son  and  former  wife  constituted  a 
gift  taxable  to  the  petitioner.  The  Commissioner 
still  advances  that  theory  as  his  primary  contention. 
He  argues  that  the  petitioner  was  the  real,  though 
not  the  nominal,  grantor  of  the  trust  benefiting  the 
petitioner  and  his  family  as  a  result  of  the  recipro- 
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cality  of  the  almost  identical  trusts.  The  case  of 
Allan  S.  Lehman,  et  al.,  Executors,  39  B.  T.  A.  17; 

affd.,  109  Fed.  (2d)  99;  certiorari  denied U.  S. 

(5/20/40)  holds,  under  similar  circumstances, 

that  one  who  by  paying  a  quid  pro  quo  has  caused 
another  to  create  a  trust  for  his  benefit  may  prop- 
erly be  regarded  as  the  settlor.  The  Commissioner 
continues  with  the  argument  that  the  petitioner, 
the  settlor,  has  retained  for  himself,  in  conjmiction 
with  two  others  without  adverse  interests,  the  pow- 
er to  alter,  amend,  or  revoke  the  trust.  Therefore, 
concludes  the  Commissioner,  the  income,  which  the 
petitioner  had  the  power  to  withhold,  was  a  gift 
as  it  was  paid  to  the  wife  and  son  during  the  taxable 
years. 

He  also  makes  an  alternative  argument,  solely  for 
i:)rotection  and  quite  subordinate  to  the  one  just 
described.  It  is  that  the  payments  of  income  from 
the  trust  created  by  the  petitioner  for  the  benefit 
of  Harry's  family  are  taxable  gifts  from  the  peti- 
tioner, since  the  reservation  of  powers  in  others 
to  alter,  amend,  or  revoke  left  the  gift  to  the  bene- 
ficiaries incomplete  until  income  was  actually  paid 
to  them.^ 

An  absolutely  essential  premise  in  each  of  these 


'It  would  appear  that  the  payment  of  this  income 
could  not  be  a  taxable  gift  from  the  petitioner  under 
any  circumstances,  since  he  had  parted  absolutely 
with  the  property  and  had  retained  no  power  to 
revest  title  in  himself.  Cf.  section  501  (c)  of  the 
Eevenue  Act  of  1932,  repealed  as  unnecessary  by 
section  511  of  the  Revenue  Act  of  1934. 
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contentions  of  the  Commissioner  is  that  current 
income  from  a  revocable  trust  [55]  constitutes  a 
taxable  gift  at  the  time  it  is  paid  to  the  beneficiaries. 
The  Board  has  held  directly  to  the  contrary  in 
Estate  of  Giles  W.  Mead,  41  B.  T.  A.  424,  after 
considering  the  same  arguments  which  the  Com- 
missioner makes  here  to  support  his  premise.  The 
Board  disagrees  with  the  present  argument  of  the 
Commissioner  that  the  Mead  case  was  incorrectly 
decided.  He  next  attempts  to  distinguish  the  pres- 
ent case  from  the  Mead  case  on  the  ground  that 
there  the  income  of  the  trust  was  not  taxable  to  the 
settlor,  whereas  here  it  would  be.  We  need  not 
decide  whether  the  factual  difference  exists,  be- 
cause it  would  not  distinguish  the  cases  in  any 
event.  The  income  tax  question  was  mentioned  in 
the  Mead  opinion,  but  that  opinion  was  not  made 
to  depend  upon  whether  or  not  the  income  of  the 
trust  was  taxable  to  the  grantor.  The  cases  are  not 
distinguishable  upon  the  ground  suggested  l)y  the 
Commissioner  or  upon  any  other  ground  that  has 
come  to  our  attention.  It  follows  that  the  payment 
of  the  income  of  the  trusts  was  not  the  occasion  of 
a  taxable  gift  and  neither  argument  of  the  Com- 
missioner supports  his  determination  of  deficien- 
cies. 

The  only  question  remaining  for  decision  is 
whether  the  petitioner  is  entitled  to  annual  exclu- 
sions up  to  $5,000  for  each  beneficiary  in  comput- 
ing his  annual  gifts  to  an  insurance  trust  resulting 
from  his  payment  of  the  annual  premiums.  The 
petitioner   had   irrevocably   assigned   to    the    trust 
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certain  policies  of  life  insurance  upon  his  own  life. 
The  trustees  were  to  collect  the  proceeds  upon  his 
death,  invest  them,  and  pay  the  income  from  the 
investments  to  the  son  and  to  the  then  wife  of 
the  i^etitioner,  with  remainders  over.  The  interest 
of  the  wife  was  eliminated  on  March  19,  1935,  and 
the  son  remained  as  the  sole  life  beneficiary.  The 
payment  of  the  premiums  did  not  constitute  gifts 
of  future  interests  and,  consequently,  the  exclusions 
are  allowed  under  section  501  (b)  of  the  Revenue 
Act  of  1932.  Edwin  Goodman.  11  B.  T.  A.  472; 
Welch  V.  Davidson,  102  F.  (2d)  100.  A  separate 
exclusion  is  allowed  for  each  beneficiary.  AVilton 
Rubinstein,  11  B.  T.  A.  220.  Contra,  U.  S.  v.  Ryer- 
son,  Fed.  (2d)  (7/9/10). 

Reviewed  by  the  Board. 

Decision  will  be  entered  under  Rule  50. 


Opper,  dissenting:  Revenue  Act  of  1932,  section 
501  (c)  provides: 

The  [gift]  tax  shall  not  apply  to  a  transfer 
of  property  in  trust  where  the  power  to  revest 
in  the  donor  title  to  such  property  is  vested  in 
the  donor,  *  ^  ^  Init  *  ^  *  any  payment  of  the 
income  therefrom  to  a  beneficiary  other  than 
the  donor  shall  be  considered  to  be  a  transfer 
by  the  donor  of  such  income  by  gift.  \J)6^ 

Althougli  this  section  was  repealed  by  Revenue  Act 
of  1934,  section  511,  that  action  was  not  retroactive 
and  can  have  no  effect  on  two  of  the  years,  1932 
and  1933,  which  are  before  us  here.  Of  greater  and 
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seemingly  controlling  significance  is  the  reason 
given  for  the  repeal,  which  was:^  ^' Since  the  prin- 
ciple expressed  in  that  section  is  now  a  funda- 
mental part  of  the  law  by  virtue  of  the  Supreme 
Court's  decision  in  the  Guggenheim  Case."-  In  that 
case  Mr.  Justice  Cardozo  made  it  clear  that  where 
the  power  to  revoke  is  retained  no  completed  gift 
of  principal  or  future  income  results.  '^As  to  the 
principal  of  the  trusts  and  as  to  income  to  accrue 
thereafter  the  gifts  were  formal  and  imreal.''  The 
opinion  goes  on  to  say  that  in  making  ^^  deeds  of 
gift  after  the  Act  of  1924 '^  taxpayers  ^^had  the 
assurance  of  a  Treasury  regulation  that  the  tax 
would  not  be  laid,  where  the  power  of  revocation 
was  uncanceled,  except  upon  the  income  paid  from 
year  to  year/'  (Emphasis  added.)  If  this  statement 
of  existing  law  was  the  reason  for  the  repeal  of 
section  501  (c),  that  action  is  no  reason  for  failure 
to  apply  the  gift  tax  to  ^^the  income  paid  from  year 
to  year." 

And  since  it  was  the  payment  of  income  ^Svhich 
w^as  taxed  as  a  transfer  and  not  the  transfer  in 
trust,  the  statute  was  not  retroactively  a])plied'"'  so 
as  to  contravene  the  prospective  emphasis  furnished 
by  section  501  (b). 

I  respectfully  dissent. 

Disney  and  Harron  agree  with  this  dissent.  [57] 


^H.  Rept.  No.  704,  73d  Cong.,  2d  sess.,  p.  40,  Sen. 
Rept.  No.  558,  78d  Cong.,  2d  sess.,  p.  50.  And  see 
Estate  of  Sanford  v.  Commissioner,  308  U.  S.  39,  45. 

^'Burnet  v.  Guggenheim,  288  U.  S.  280. 

^Estate  of  Sanford  v.  Connnissioner,  supra,  p.  43. 
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United  States  Board  of  Tax  Appeals 
Docket  Xo.  97401. 

JACK  L.  WARNER, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

The  respondent  on  December  6,  1940  filed  a  pro- 
X)osed  computation,  pursuant  to  the  Board's  Opin- 
ion promulgated  October  15,  1940.  The  petitioner 
agrees  with  said  computation  and  has  noted  his  ac- 
quiescence thereon.  Therefore,  it  is 

Ordered  and  decided,  that  there  is  no  deficiency 
in  gift  tax  for  the  j^ears  1932  and  1933,  and  that 
there  is  an  overpayment  in  gift  tax  for  the  year 
1935  in  the  amount  of  $42.49  which  is  barred  by 
the  statute  of  limitations. 

(Signed)  J.  E.  MURDOCK 
Member. 

Enter:  Entered  December  13,  1940.  [58] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

PETITION  FOR  REVIEW 

Guy  T.  Helvering,  United  States  Commissioner 
of  Internal  Revenue,  hereinafter  referred  to  as  the 
Commissioner,  holding  office  by  virtue  of  the  laws 
of  the  United  States,  hereby  petitions  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  the  decision  entered  by  the  United 
States  Board  of  Tax  Appeals  on  December  13,  1940, 
ordering  and  deciding  that  there  are  no  deficiencies 
in  gift  tax  due  from  Jack  L.  Warner,  respondent 
on  review,  for  the  years  1932  and  1933,  and  an  over- 
payment in  gift  tax  for  the  year  1935  in  the  amount 
of  $42.49.  This  petition  for  review  is  filed  pursuant 
to  the  provisions  of  Sections  1141  and  1142  of  the 
Internal  Revenue  Code. 

Jack  L.  Warner,  the  respondent  on  review,  here- 
inafter referred  to  as  the  taxpayer,  filed  his  gift 
tax  returns  for  the  years  1932,  1933  and  1935  with 
the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  at  Los  Angeles,  California, 
whose  office  is  within  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  [59] 

Nature  of  Controversy 

The  nature  of  the  controversy  is  as  follows, 
to-wit : 

Harry,  Albert  and  Jack  E.  Warner,  tlie  taxpayer, 
are  brothers.    They  are  the  principal  execTitives  of 
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Wamer  Brothers  Pictures,  Inc.  Each  had  a  sub- 
stantial amount  invested  in  that  corporation.  For 
the  purpose  of  insuring  the  financial  security  of 
themselves  and  their  families  and  of  protecting 
themselves  against  the  exigencies  and  hazards  of 
the  talking  picture  business,  in  which  the  bulk  of 
their  fortunes  was  invested,  they  decided  to  place 
$6,000,000  invested  in  United  States  Government 
obligations  in  three  trusts.  The  three  trusts  were 
created  on  May  26,  1932,  one  by  each  brother,  and 
each  transferred  to  his  respective  trust  $2,000,000 
face  amount  of  United  States  Government  obliga- 
tions. The  trusts  are  substantially  identical  except 
as  to  the  beneficiaries.  The  beneficiaries  of  Albert 
Warner's  trust  were  taxpayer  and  his  family;  the 
beneficiaries  of  taxpayer's  trust  were  Harry  War- 
ner and  his  family,  and  the  beneficiaries  of  Harry 
Warner's  trust  were  Albert  and  his  family.  In 
each  trust,  the  two  brothers  of  the  grantor,  Stan- 
leigh  P.  Friedman,  and  the  Central  Hanover  Bank 
&  Trust  Company  of  New  York,  were  named  as 
trustees.  The  individual  trustees,  acting  together 
had  the  power  to  revoke,  alter  or  amend  the  trust. 
Upon  revocation  the  trusts  were  so  arranged  that 
the  corpus  of  Albert  Warner's  trust  would  go  to 
taxpayer;  the  corpus  of  taxpayer's  trust  would  go 
to  Harry  Warner,  and  the  corpus  of  Harry  War- 
ner's trust  would  go  to  Albert  Warner.  [60] 

The  Commissioner  determined  deficiencies  in 
gift  tax  due  from  taxpayer  for  the  years  1932,  1933 
and  1935  in  the  respective  amounts  of  $75.14, 
$541.60  and  $3,969.41  Tipon   tlie  grounds  that    (1) 
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taxpayer  was  the  real,  as  distinguished  from  the 
nominal,  settlor  of  the  trust  which  made  the  pay- 
ments to  his  son  Jack  M.  Warner  and  his  former 
wife;  (2)  taxpayer  and  tw^o  persons  without  adverse 
interest  could  revoke  the  trust;  (3)  the  trust  was 
an  incomj)lete  gift;  and  (4)  the  payments  of  the 
income  to  the  son  and  former  wife  constitute  gifts 
taxable  to  the  taxpayer. 

In  the  alternative  that  the  payments  made  from 
the  trust  created  by  the  taxpayer  to  Harry  Warner 
and  his  family  were  taxable  gifts,  since  the  resei*- 
vation  of  powers  in  others,  without  adverse  inter- 
est, to  alter,  revoke,  or  amend  the  trust,  left  tlie 
gift  to  the  beneficiaries  incomplete  until  income  was 
actually  paid  to  them. 

The  taxpayer  petitioned  for  a  redetermination  of 
the  gift  tax  deficiencies  for  the  years  1932,  1933 
and  1935,  by  the  Board  of  Tax  Appeals,  asserting 
that  the  Commissioner  had  erred  in  determining 
that  the  amounts  paid  during  said  years  from  trust 
income  to  taxpayer's  son  and  wife,  the  beneficiaries 
named  in  the  Albert  Warner  trust,  were  taxable  as 
gifts  made  by  taxpayer.  The  Commissioner  in  his 
answer  denied  the  allegation  of  error. 

By  amended  })etition  filed  witli  tlie  Board  of  Tax 
Appeals  Ai)ril  15,  1940,  the  tax])ayer  alleged  tliat 
tlie  Commissioner  [61]  liad  failed  to  allow  tlie 
proper  number  of  statutory  exclusions  in  com])uting 
the  net  gifts  to  a  certain  insurance  trust,  created 
by  the  taxpayer,  due  to  his  payment  of  annual  ])re- 
miums  on  certain  life  insurance  policies  on  his  life 
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transferred  to  said  trust.  The  Commissioner  filed 
his  answer  to  the  amended  petition,  April  23,  1940, 
denying  the  alleged  error  and  averred  affirmatively 
that  he  had  erred  in  allowing  two  statutory  exclu- 
sions aggregating  $10,000,  in  his  notice  of  deficiency 
for  the  years  1932,  1933  and  1935,  and  that  taxpayer 
was  entitled  to  only  one  exclusion  of  $5,000  vith 
respect  to  the  gifts  made  from  trust  income,  under 
either  the  ^^ primary''  or  ^^alternative"  theories  in 
computing  the  annual  gifts  made  under  the  trust 
indenture  dated  May  26,  1932. 

The  Board  of  Tax  Appeals  concluded  that  (1) 
neither  the  payment  of  mcome  to  taxpayer's  son 
and  wife  from  a  trust,  of  which  taxpayer's  brother 
Albert  Warner  was  the  nominal  settlor  and  over 
which  the  taxpayer  and  two  others  had  power  to 
vest  the  corpus  in  taxpayer  nor  the  payment  of  in- 
come by  taxpayer  to  his  brother's  family  from  a 
similar  reciprocal  trust  of  which  the  taxpayer  was 
the  nominal  settlor,  constituted  a  taxable  gift  from 
the  taxpayer  during  the  years  1932,  1933  and  1935, 
and  (2)  the  payment  of  the  premiums  on  policies  of 
life  insurance  did  not  constitute  gifts  of  future  in- 
terests and  the  number  of  exclusions  is  governed  by 
the  number  of  beneficiaries  under  the  trust.   [62] 

ASSIGNMENTS  OF  ERROR 

The  Commissioner  assigns  the  following  errors : 

The  Board  of  Tax  Appeals  erred : 

1.  In  liolding  and  deciding  that  the  payments 
made  from  the  trust  established  by  Albert  Warner 
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to  the  son  and  wife  of  the  taxpayer  during  the  years 
1932,  1933  and  1935,  were  not  taxable  in  the  year 
of  their  receipt  as  gifts  made  by  the  taxpayer. 

2.  In  holding  and  deciding  that  the  payments 
made  to  Harry  Warner,  his  wife,  and  daughters 
during  the  years  1932,  1933  and  1935  from  the  trust 
established  by  the  taxpayer,  did  not  constitute  tax- 
able gifts  from  the  taxpayer  to  his  brother's  family. 

3.  In  failing  to  hold  and  decide  that  the  tax- 
payer was  the  real  grantor  of  the  trust  created  by 
Albert  Warner  for  the  benefit  of  taxpayer  and  his 
family  as  a  result  of  the  reciprocal  nature  of  the 
almost  identical  trusts  created  by  each  of  the  three 
brothers. 

4.  In  failing  to  hold  and  decide  that  the  pay- 
ments of  income  during  the  years  1932,  1933  and 
1935  to  the  wife  and  two  daughters  of  Harry  War- 
ner, pursuant  to  the  terms  of  the  reciprocal  trust 
created  by  the  respondent  on  review  May  26,  1932, 
operated  to  free  the  disposition  of  such  income  from 
the  donor's  control  and  therefore  render  the  pay- 
ments completed  gifts  within  the  meaning  of  the 
Federal  Gift  Tax  statutes. 

5.  In  holding  that  where  gifts  are  made  to  a 
trust,  the  number  of  exclusions  is  governed  by  the 
number  of  beneficiaries  under  the  trust.  [63] 

6.  In  failing  to  hold  and  decide  that  taxpayer 
was  not  entitled  to  the  allowance  of  any  exclusion 
with  reference  to  gifts  made  for  the  insurance  trust, 
in  that  all  of  the  gifts  made  to  the  insurance  trust 
were  gifts  of  future  interests  as  to  wliieh  Section 
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504(b)  of  the  Revenue  Act  of  1932  permits  no  ex- 
clusion. 

7.  In  entering  its  final  order  of  redetermination 
that  there  are  no  deficiencies  in  gift  tax  for  the 
years  1932  and  1933,  and  an  overpayment  in  gift 
tax  for  the  year  1935,  in  the  amount  of  $42.49. 

8.  In  failing  to  enter  a  final  order  of  redeter- 
mination that  there  are  due  from  the  respondent 
on  review  deficiencies  in  gift  tax  for  the  years  1932, 
1933  and  1935  in  the  respective  amounts  of  $75.14, 
$541.60  and  $3,969.41. 

9.  In  that  its  decision  is  not  supported  by  the 
evidence. 

10.  In  that  its  decision  is  contrary  to  law  and 
regulations. 

(s)   SAMUEL  O.  CLARK,  JR. 

Assistant  Attorney  General 
(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Counsel, 
Bureau  of  Internal  Revenue 
Of  Counsel: 

JOHN  W.  SMITH, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
JWSiGEB 

[Endorsed] :    U.  S.  B.  T  .A.   Filed  Mar.  6,  1941. 

[64] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

NOTICE  OF  PILING  PETITION 
FOR  REVIEW 

To :  Jack  L.  Warner, 
1801  Angelo  Drive, 
Beverly  Hills,  California. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  6th  day  of  March, 
1941,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Board  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  as  filed  is 
hereto  attached  and  served  upon  you. 

Dated  this  6th  day  of  March,  1941. 

(Signed)  J.  P.  WENCHEL 

RLW 

Chief  Counsel, 
Bureau  of  Internal  Revenue 
Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,,  is  hereby  acknowledged  this  IBtli  day  of 
March,  1941. 

(s)  JACK  L.  WARNER 

Resj)ondent  on  Review 

[Endorsed]:   U.  S.  B.  T.  A.  Filed  Marcli  19,  1941. 

[6;-)] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Stanleigh  P.  Friedman, 
11  West  42nd  Street, 
New  York,  New  York. 

You  are  hereby  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  6th  day  of  March, 
1941,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  of  the  decision  of 
the  Board  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  as  filed 
is  hereto  attached  and  served  upon  you. 

Dated  this  6th  day  of  March,  1941. 
(Signed)  J.  P.  WENCHEL, 

RLW 
Chief  Counsel, 
Bureau  of  Internal  Revenue 

Personal  service  of  the  foregoing  notice,  together 
with  a  copy  of  the  petition  for  review  mentioned 
therein,  is  hereby  acknowledged  this  7th  day  of 
March,  1941. 

(s)   STANLEIGH  P.  FRIEDMAN 
Counsel  for  Res])ondent  on  Review 

[Endorsed] :   U.  S.  B.  T.  A.  Filed  Mar.  19,  1941. 

[66] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

STATEMENT  OF  POINTS 

Now  comes  Guy  T.  Helvering,  Commissioner  of 
Internal  Revenue,  the  petitioner  on  review  herein, 
by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue,  and  hereby  asserts  tlie 
following  errors  on  which  he  intends  to  rely  in  this 
review : 

1.  The  Board  erred  in  holding-  and  deciding  that 
the  payments  made  from  the  trust  established  by 
Albert  Warner  to  the  son  and  wife  of  the  taxpayer 
during  the  years  1932,  1933  and  1935,  were  not 
taxable  in  the  year  of  their  receipt  as  gifts  made 
by  the  taxpayer. 

2.  The  Board  erred  in  holding  and  deciding 
that  the  payments  made  to  Harry  Warner,  his  wife, 
and  daughters  during  the  years  1932,  1933,  and  1935 
from  the  trust  established  by  the  taxpayer,  did  not 
constitute  taxable  gifts  from  the  taxpayer  to  his 
brother's  family. 

3.  The  Board  erred  in  failing  to  hold  and  de- 
cide that  the  taxpayer  was  the  real  grantor  of  the 
trust  created  by  Albert  Warner  for  the  benefit  of 
taxpayer  and  his  family  as  a  result  of  the  recij)rocal 
nature  of  the  almost  identical  trusts  created  by  oacli 
of  the  three  brothers. 

4.  The  Board  erred  in  failing  to  hold  and  decide 
that   the   pajnuents    of    income    during    the    years 
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1932,  1933  and  1935  to  the  wife  and  two  [67]  daugh- 
ters of  Harry  Warner,  pursuant  to  the  terms  of  the 
reciprocal  trust  created  by  the  respondent  on  re- 
view May  26,  1932,  operated  to  free  the  disposition 
of  such  income  from  the  donor's  control  and  there- 
fore render  the  payment  completed  gifts  within  the 
meaning  of  the  Federal  Gift  Tax  statutes. 

5.  The  Board  erred  in  holding  that  where  gifts 
are  made  to  a  trust,  the  number  of  exclusions  is 
governed  by  the  number  of  beneficiaries  under  the 
trust. 

6.  The  Board  erred  in  failing  to  hold  and  decide 
that  taxpayer  was  not  entitled  to  the  allowance  of 
any  exclusion  with  reference  to  gifts  made  for  the 
insurance  trust,  in  that  all  of  the  gifts  made  to  the 
insurance  trust  were  gifts  of  future  interests  as  to 
w^hich  Section  504(b)  of  the  Revenue  Act  of  1932 
permits  no  exclusion. 

7.  The  Board  erred  in  entering  its  final  order 
of  redetermination  that  there  are  no  deficiencies  in 
gift  tax  for  the  years  1932  and  1933,  and  an  over- 
payment in  gift  tax  for  the  year  1935,  in  the  amount 
of  $42.49. 

8.  The  Board  erred  in  failing  to  enter  a  final 
order  of  redetermination  that  there  are  due  from 
the  respondent  on  review^  deficiencies  in  gift  tax  for 
the  years  1932,  1933  and  1935  in  the  respective 
amounts  of  $75.14,  $541.60  and  $3,969.41. 

9.  The  Board  erred  in  that  its  decisioJi  is  not 
supported  by  the  evidence.  [68] 
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10.  The  Board  erred  in  that  its  decision  is  con- 
trary to  law  and  regulations. 

(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Counsel,  Bureau  of  lu'.ei- 
nal  Revenue. 

Service  of  a  copy  of  the  within  statement  of 
points  is  hereby  admitted  this  14th  day  of  August, 
1941. 

STANLEIGH  P.  FRIEDMAN 
LAWRENCE  A.  BAKER 

Counsel  for  Respondent  on  Re- 
view. 
JWSrbr  8-1-41 

[Endorsed]:  U.  S.  B.  T.  A.  Piled  Sept.  3,  1941. 

[69] 


In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

[Title  of  Cause.] 

ORDER 

Upon  consideration  of  the  motion  filed  herein  by 
petitioner  on  review,  and  good  cause  appearing  to 
the  Court  for  the  granting  of  such  motion,  it  is  by 
the  Court  ordered : 

That  the  motion  is  granted  as  made  and  tliat 
the  time  for  the  preparation  and  transmission  to  the 
Clerk  of  this  Court  of  the  record  sur  petition  fiu*  i(^- 
view  filed  in  the  above-entitled  proceeding  be  and  il 
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is  hereby  extended  to  and  including  June  16,  1941. 
It  is  further  ordered  tjiat  the  Clerk  of  this  Court 
be  directed  to  transmit  to  the  Clerk  of  the  Board 
of  Tax  Appeals  a  certified  copy  of  this  order  to  be 
by  him  incorporated  in  the  record  on  review  as 
certified  and  transmitted  by  him  to  this  Court. 
By  the  Court, 

FRANCIS  A.  GARRECHT 
Judge,  U.   S.   Circuit   Court   of 
Appeals. 

(Endorsed):   Order  Piled  April  11,   1941,   Paul 
P.  O^Brien,  Clerk. 

A  true  copy: 

Attest:  April  11,  1941 
(Seal)   (Signed)  PAUL  P.  O'BRIEN 

Clerk. 
JWS:br.4/3/41 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  Apr.  16,  1941. 

[70] 


In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

[Title  of  Cause.] 

ORDER 

Upon  consideration  of  the  motion  filed  herein  by 
petitioner  on  review,  and  good  cause  appearing  to 
the  Court  for  the  granting  of  such  motion,  it  is  by 
the  Court  ordered ; 

That  the  motion  is  granted  as  made  and  that  the 
time  for  the  preparation  and  transmission  to  the 
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Clerk  of  tjiis  Court  of  the  record  sur  petition  for 
review  filed  in  the  above-entitled  proceeding  be  and 
it  is  hereby  extended  to  and  including  August  15, 
1941. 

It  is  further  ordered  that  the  Clerk  of  this  Court 
be  directed  to  transmit  to  the  Clerk  of  the  Board  of 
Tax  Appeals  a  certified  copy  of  this  order  to  be  by 
him  incorporated  in  the  record  on  review  as  certified 
and  transmitted  by  him  to  this  Court. 

By  the  Court, 

CURTIS  D.  WILBUR 

Judge,  U.   S.   Circuit   Court   of 
Appeals. 

(Endorsed)  :  Filed  June  7,  1941.  Paul  P.  O'Brien, 
Clerk. 

A  true  copy: 
Attest:  June  7,  1941 
(Seal)   (Signed)  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  June  11,  1941. 

[71] 


In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

[Title  of  Cause.] 

ORDER 

Upon  consideration  of  the  motion  filed  herein  l)y 
petitioner  on  review,  and  good  cause  a])])earing  to 
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the  Court  for  the  grantiiig  of  such  motion,  it  is  by 
the  Court  ordered: 

That  the  motion  is  granted  as  made  and  that  the 
time  for  the  preparation  and  transmission  to  the 
Clerk  of  this  Court  of  the  record  sur  petition  for 
review  filed  in  the  above-entitled  proceeding  be  and 
it  is  hereby  extended  to  and  including  September  15, 
1941. 

It  is  further  ordered  that  the  Clerk  of  this  Court 
be  directed  to  transmit  to  the  Clerk  of  the  Board 
of  Tax  Appeals  a  certified  copy  of  this  order  to  be 
by  him  incorporated  iii  the  record  on  review  as  cer- 
tified and  transmitted  by  him  to  this  Court. 

Bv  the  Court, 


Judge,  U.   S.   Circuit  Court  of 
Appeals. 
JWSrbr.  8-1-41 

(Endorsed):    Filed    August    6,    1941,    Paul    P. 
O'Brien,  Clerk. 

A  true  copy. 
Attest :  August  6,  1941 
(Seal)   Signed  PAUL  P.  O'BRIEN 

Clerk. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  Aug.  11,  1941. 

[72] 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

[Title  of  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  THE  PRINTED  RE(^ORD 
ON  REVIEW. 

To  the  Clerk  of  the  United  States  Board  of  Tax 
Appeals : 

You  will  please  prepare,  transmit,  and  deliver 
to  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Nintji  Circuit  copies  duly  certified 
as  correct  of  the  following  documents  and  records 
in  the  above-entitled  proceeding  in  connection  with 
the  petition  for  review  by  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  heretofore  filed  by  the 
Commissioner  of  Internal  Revenue: 

1.  Docket  entries  of  all  proceedings  before  the 
Board. 

2.  Pleadings  before  the  Board: 

(a)  Petition,  including  annexed  copy  of  de- 
ficiency letter  dated  December  21,  1938,  and 
Bureau  letter  dated  August  4,  1938. 

(b)  Answer  filed  April  19,  1939. 

(c)  Amended  Answer  filed  April  4,  1940. 

(d)  Reply  to  Amended  Answer  filed  April 
4,  1940. 

(e)  Amendment  to  petition  filed  April  15, 
1940. 
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(f)  Answer  to  amendment  to  petition  filed 
April  23,  1940.  [73] 

(g)  Reply  to  answer  to  amendment  to  peti- 
tion filed  April  30,  1940. 

3.  Stipulation  of  facts  omitting  Exhibits  A  to 
G,  inclusive,  these  exhibits  to  be  transmitted  sep- 
arately in  accordance  with  order  of  Court.  (See 
Item  6  hereof). 

4.  Opinion  and  Decision  of  the  Board. 

5.  Petition  for  Review,  together  with  proof  of 
service  of  notice  of  filing  and  of  service  of  a  copy 
of  petition  for  review. 

6.  Order  of  Court  directing  the  Clerk  of  the 
Board  of  Tax  Appeals  to  separately  transmit  Ex- 
hibits A,  B,  C,  D,  E,  P  and  G,  referred  to  in  the 
Stipulation  of  Pacts.  (See  Item  3  hereof.) 

Not  of  record. 

7.  Statement  of  Points  to  be  relied  upon  by  pe- 
titioner on  review. 

8.  Orders  enlarging  time  for  transmission  of  the 
certified  typewritten  record  on  review. 

9.  This  Designation  of  Portions  of  Record  to  be 
contained  in  the  printed  record  on  review. 

Said  transcript  is  to  be  prepared,  certified,  and 
transmitted,  as  required  by  law  and  the  rules  of  tlie 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

(Signed)  J.  P.  WENCHEL 

RLW 
Chief   Counsel,   Bureau   of   In- 
ternal  Revenue. 
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Service  of  a  copy  of  the  within  designation  is 
hereby  admitted  this  14th  day  of  August,  1941. 
Agreed  to: 

STANLEIGH  P.  FRIEDMxiN 
LAWRENCE  A.  BAKER 

Counsel  for  Respondent  on  Re- 
view. 
JWS  :br  8-1-41 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  Sept.  3,  1941. 

[74] 


[Title  of  Board  and  Cause.] 

CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  the  U.  S.  Board  of  Tax 
Appeals,  do  hereby  certify  that  the  foregoing  pages, 
1  to  74,  inclusive,  contain  and  are  a  true  copy  of  the 
transcript  of  record,  papers,  and  ])roceedings  on 
file  and  of  record  in  my  office  as  called  for  by  the 
Praecipe  in  the  appeal  (or  appeals)  as  above  num- 
bered and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  United  States  Board  of 
Tax  Appeals,  at  Washington,  in  the  District  of 
Columbia,  this  5  day  of  Sept.  1941. 

(Seal)  B.  D.  GAMBLE 

Clerk,  United   States  Board  of 
Tax  Appeals. 
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[Endorsed]:  No.  9909.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commis- 
sioner of  Internal  Revenue,  Petitioner,  vs.  Jack  L. 
Warner,  Respondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  the  United 
States  Board  of  Tax  Appeals. 

Filed  September  11,  1941. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Nmth  Circuit. 


In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

U.  S.  C.  C.  A.  No.  9909 
B.  T.  A.  Docket  No.  97401 

GUY  T.  HELVERING, 

Commissioner  of  Internal  Revenue, 

Petitioner  on  Review, 

V. 

JACK  L.  WARNER, 

Respondent  on  Review. 

AMENDMENT  TO  DESIGNATION  OF  REC- 
ORD FILED  WITH  THE  U.  S.  BOARD  OF 
TAX   APPEALS,    SEPTEMBER    3,    194L 

To  the  Clerk  of  the  United  States  Circuit  Cowrt 
of  Appeals  for  the  Ninth  Circuit: 

Item  3  of  the  designation  filed  with  the  Board 
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under  date  of  September  3,  1941,  is  amended  to  read 
as  follows: 

Stipulation  of  Facts  including  Exhibits  A  to 
G,  inclusive. 

Item  6  of  the  designation  of  September  3,  1941, 
is  eliminated. 

J.  P.  WENCHEL, 

Chief  Counsel,  Bureau  of  Inter- 
nal Revenue.  Counsel  for  Pe- 
titioner on  Review. 
Service  of  the  copy  of  within  amendment  to  des- 
ignation is  hereby  admitted  this  19th  day  of  Sep- 
tember, 1941. 

Agreed  to: 

STANLEIGH  P.  FRIEDMAN 
LAWRENCE  A.  BAKER 

Counsel  for  Respondent  on  Re- 
view. 

[Endorsed]:    Filed    Sep    25,    1941.    Paul    P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITIONER'S  DESIGNATION  OF  THE 
PARTS  OF  THE  REC^ORD  TO  BE 
PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

Guy    T.    Helvering,    Commissioner    of    Internal 
Revenue,  the  petitioner  on  review  herein,  by  his  at- 


140  Co)n  )u issio)icr  of  Internal  Eev, 

torneys,  Samuel  O.  Clark,  Jr.,  Assistant  Attorney 
General,  and  J.  P.  AYenchel,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  pursuant  to  his  petition  for 
review  of  the  decision  of  the  United  States  Board  of 
Tax  ApiDeals  entered  December  13,  1940,  designates 
the  part^  of  the  record  considered  material  to  the 
questions  on  review  to  be  included  in  the  printed 
transcript  of  the  record,  as  follows: 

1.  Docket  entries  of  all  proceedings  before 
the  Board. 

2.  Pleadings  before  the  Board : 

(a)  Petition,  including  annexed  copy  of  de- 
ficiency letter  dated  December  21,  1938,  and 
Bureau  letter  dated  August  4,  1938. 

(b)  Answer  filed  April  19,  1939. 

(c)  Amended  Answer  filed  April  4,  1940. 

(d)  Reply  to  Amended  Answer  filed  April 
4,  1940. 

(e)  Amendment  to  petition  filed  April  15, 
1940. 

(f)  Answer  to  amendment  to  petition  filed 
April  23,  1940. 

(g)  Reply  to  answer  to  amendment  to  peti- 
tion filed  April  30,  1940. 

3.  Stipulation  of  facts  including  pages  1  to 
28,  inclusive,  of  Exhibit  ^^A''  and  pages  1  to  20, 
inclusive,  of  Exhibit  ^^G",  the  remaining  pages 
of  said  Exhibits  and  Exhibits  B,  C,  D,  E  and  F 
being  omitted  from  the  printed  transcript  of 
record. 

4.  Opinion  and  Decision  of  the  Board. 

5.  Petition  for  Review,  together  with  proof 
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of  service  of  notice  of  filing  and  of  service  of  a 
copy  of  petition  for  review. 

6.  Statement  of  Points  to  be  relied  iij)on  by 
petitioner  on  review. 

7.  Orders  enlarging  time  for  transmission  of 
the  certified  typewritten  record  on  review\ 

8.  Designation  of  Portions  of  Record,  pro- 
ceedings and  evidence  to  be  contained  in  the 
printed  record  on  review. 

9.  Amendment  to  designation  of  record  filed 
with  the  United  States  Board  of  Tax  Appeals, 
September  3,  1941. 

SAMUEL  O.  CLARK,  Jr. 
W.O.R 
Assistant  Attorney  General. 

J.  P.  WENCHEL 

C.  A.  S. 
Chief    Counsel,    Bureau    of 
Internal  Revenue.   Coun- 
sel for  Petitioner  on  Re- 
view. 

Service  of  a  copy  of  the  designation  of  the  parts 
of  the  record  to  be  printed  is  hereby  admitted  this 
19th  day  of  September,  1941. 

Agreed  to: 

STANLEIGH  P.  FRIEDMAN 
LAWRENCE  A.  BAKER 

Attorneys    for    Respondent    o^\ 
Review. 

[Endorsed]:  Piled  Sept.  25,  1941.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  9909 
Commissioner  of  Internal  Revenue,  petitioner 

V. 

Jack  L.  Warnkk,  respondent 


OA'  PETITION  FOR  REVIEW  OF  DECISION  OF  THE  UNITED  .STATES 
BOARD  OF  TAX  APPEALS 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 

The  opinion  of  the  United  States  Board  of  Tax  Ap- 
peals (K.  112-119)  is  reported  at  42  B.  T.  A.  954. 

JURISDICTION 

This  appeal  involves  gift  taxes  for  the  years  1932, 
1933  and  1935  and  is  taken  from  a  decision  of  the 
Board  of  Tax  Appeals  entered  December  13,  1940. 
(E.  120.)  The  case  is  brought  to  this  Court  by  petition 
for  review  filed  March  6,  1941  (R.  121-126)  pursuant 
to  the  provisions  of  Sections  1141-1142  of  the  Internal 
Revenue  Code. 

questions  presented 

1.  Taxpayer  and  his  two  brothers  created  reciprocal 
trusts,  each  dependent  upon  the  other,  and  each  cre- 

(1) 


ated  in  consideration  of  the  other  two.  One  trust  was 
created  by  one  brother  for  the  benefit  of  taxpayer  and 
his  family,  with  provisions  permitting  the  taxpayer, 
jointly  with  his  attorney  and  the  third  brother,  to  re- 
voke the  trust  and  pay  the  proceeds  to  himself.  The 
question  is  whether  the  distribution  of  the  income  from 
this  trust  to  members  of  the  taxpayer's  family  consti- 
tuted a  taxable  gift  by  him  in  the  year  of  payment. 

2.  The  taxpayer  transferred  life  insurance  policies 
to  a  trust  to  hold  until  his  death.  The  trustees  were 
then  to  collect  the  proceeds  and  distribute  part  of  the 
principal  and  the  income  from  the  balance  to  his  wife 
and  son,  if  living,  and  otherwise  to  specified  remain- 
dermen. The  question  is  whether  the  payment  of 
premiums  constituted  gifts  of  future  interests  under 
Section  50-1:  (b)  of  the  Revenue  Act  of  1932. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  statutes  and  regulations  involved  herein  are 
set  forth  in  the  Appendix,  infra,  pp.  35-37. 

STATEMENT 

The  material  facts,  taken  from  the  findings  of  the 
Board  of  Tax  Appeals  (R.  112-119)  and  from  the 
exhibits  contained  in  the  record  (R.  51-111),  are  as 
follows : 

I 

The  taxpayer.  Jack  L.  Wanier,  and  Harry  and 
Albert  Warner,  are  brothers.  They  are  the  principal 
executives  of  Warner  Brothers  Pictures,  Incorpo- 
rated. The  death  of  Harry's  son  in  1931,  who  had 
been  expected  to  succeed  the  three  brothers  in  repre- 


senting  the  family  interests  in  the  corporation,  caused 
the  brothers  to  consider  ways  of  insuring  the  financial 
security  of  themselves  and  their  family.  They  de- 
cided to  place  about  $6,000,000  invested  in  United 
States  Government  obligations  in  three  trusts,  and 
therefore  consulted  Stanleigh  P.  Friedman,  who  had 
been  closely  associated  with  them  as  counsel  since 
1912.  (R.  13.)  Friedman  drew  three  trust  instru- 
ments with  the  stated  purposes  (R.  114) — 

to  secure  a  ^*  maximum  of  revocability, ' '  to  pre- 
vent any  one  brother  from  invading  the  corpus, 
to  exclude  any  ^^possibility  of  reverter '^  to  the 
grantor  of  the  corpus  of  any  trust,  to  prevent 
the  grantor  of  a  trust  from  receiving  income 
of  that  trust,  to  prevent  any  one  brother  from 
dominating  the  affairs  of  the  family  of  a  de- 
ceased brother,  and  to  minimize  and  avoid 
estate  taxes.     *     *     ^ 

Counsel  also  suggested  that  the  trusts  be  created  be- 
fore the  gift  tax  provisions  proposed  in  the  1932 
Revenue  Bill  should  become  the  law. 

The  three  trusts  were  created  on  May  26,  1932,  one 
by  each  brother,  and  each  one  transferred  to  the  trust 
created  by  him  $2,000,000  face  amount  of  United  States 
Government  obligations.  The  trusts  were  to  be  sub- 
stantially identical  except  as  to  beneficiaries.  The  trust 
created  by  Albert  Warner  provided  that  the  income 
from  one-half  the  corpus  should  be  paid  to  the  tax- 
payer, the  income  from  one-fourth  should  be  paid  to 
Jack  M.  Warner,  taxpayer's  son,  and  the  income  from 
the  other  fourth  should  be  paid  to  taxpayer's  wife. 
It  was  so  paid  during  the  three  taxable  years  here  in- 


volved.  The  trustees  named  were  the  three  Warner 
brothers,  Friedman  and  a  bank.  The  power  to  revoke, 
alter  and  amend  was  vested  exclusively  in  Harry 
Warner,  Friedman  and  the  taxpayer  acting  together, 
while  the  latter  was  alive,  and  the  corpus  upon  revoca- 
tion was  to  go  to  the  taxpayer  or  his  estate.  (R.  114.) 
For  comparison,  significant  provisions  of  the  three 
trusts  set  side  by  side  may  be  summarized  as  follows 
(Ex.  A,  R.  51-81;  Exs.  C  and  D  (see  R.  33))  : 


Nominal  Grantor 

Albert  Warner 

Taxpayer 

Harry  "\\'arner 

1.  Beneficiaries 

Taxpayer  and  his  family 

Harry  Warner  and  his 
family. 

Albert  Warner  and  his 
famUy. 

2.  Persons    having 
the  joint  power 
to  revoke. 

Taxpayer,  Harry  War- 
ner and  Friedman. 

Albert  and  Harry  War- 
ner and  Friedman. 

Taxpayer,  Albert  War- 
ner and  Friedman. 

^.  Trustees 

Taxpayer,  Harry  War- 
ner,   Friedman,    and 
Central  Hanover 
Bank. 

Albert  and  Harry  War- 
per.    Friedman     and 
Central  Hanover 
Bark. 

Taxpayer,  Albert  War- 
ner. Friedman  and 
Central  Hanover 
Bank. 

4.  Recipient  of  cor- 
pus in  event  of 
revocatior . 

Taxpayer  or  his  estate.  - . 

Harry    Warner    or    his 
estate. 

Albert  Warner  or  his 
estate. 

The  Board  of  Tax  Appeals  has  fomid  as  a  fact  that 
(R.  115) : 

It  does  not  appear  that  any  one  of  the  War- 
ners would  have  created  a  trust  for  the  benefit 
of  his  brother's  family  had  not  the  other  two 
agreed  at  the  same  time  to  create  similar  trusts 
but,  on  the  contrary,  the  creation  of  each  was 
dependent  upon  and  in  consideration  of  the  crea- 
tion of  the  otlier  two. 

The  Conmiissioner  determined  the  deficiency  against 
the  taxpayer  upon  the  theory  tliat  taxpayer  was  the 
settlor  of  the  trust  which  made  tlie  payments  to  his 


son  and  his  former  wife ;  that  he  and  two  persons  with- 
out adverse  interests  could  revoke  the  trusts ;  and  that 
the  trust  was  an  incomplete  gift  and  the  payment  of 
the  income  to  the  son  and  the  wife  constituted  a  gift 
taxable  to  the  taxpayer.  The  taxpayer  brought  an  ac- 
tion for  redetermination  of  the  deficiencies  determined 
by  the  Commissioner  (R.  4-20)  and  the  Board  of  Tax 
Appeals  found  in  his  favor  (R.  120).  The  Commis- 
sioner has  appealed  from  the  Board's  decision.  (R. 
121-126.) 

II 

On  May  26,  1935,  taxpayer  created  an  insurance 
trust  (Ex.  G,  R.  81-111)  with  Albert  Warner,  Harry 
M.  Warner,  Friedman  and  the  Central  Hanover  Bank 
as  trustees,  and  deposited  in  it  certain  insurance  poli- 
cies on  his  life.  The  indenture  provided  that  the 
trustees  should  set  aside  policies  having  a  face  value 
of  $550,000  and  hold  them  as  a  separate  fund  during 
his  life;  further  that  in  case  any  income  should  be 
received  from  this  trust  fund  during  the  period  it 
should  be  applied  to  the  payment  of  premiums,  as- 
sessments and  other  charges  upon  any  policies  of  in- 
surance held  in  trust  and  the  trustees  should  pay  over 
any  balance  of  income  to  Irma  Warner,  grantor's 
wife,  and  Jack  M.  Warner,  his  son,  witli  remainders 
over  in  the  event  of  their  previous  death.  (R.  82-83.) 
Upon  the  death  of  the  grantor,  it  was  provided  that 
the  trustees  should  dispose  of  the  principal  of  the 
trust  fund  as  follows:  (a)  $100,000  to  the  taxpayer's 
wife  if  she  should  survive  him,  or  if  the  wife  should 
not  survive  the  grantor  but  Jack  should,  then  the  trus- 


tees  were  to  add  the  money  to  the  principal  of  the 
trust  fund  created  for  Jack's  benefit.  Finally,  if  Jack 
should  not  survive  the  grantor,  the  trustees  were  to 
distribute  the  proceeds  to  specified  classes  of  remain- 
dermen, (b)  $150,000  from  the  principal  to  his  son 
Jack,  or  if  Jack  should  not  survive  the  grantor,  to 
specified  classes  of  remaindermen.     (R.  84-85.) 

In  his  gift  tax  returns  for  the  years  1932,  1933  and 
1935,  the  taxpayer  included  as  taxable  gifts  the 
amount  which  he  paid  as  premiums  on  the  life  insur- 
ance policies  which  constituted  the  corpus  of  the  in- 
surance trust  and  no  question  has  been  raised  here  as 
to  the  inclusion.  (R.  46.)  However,  in  his  gift  tax 
returns,  the  taxpayer  claimed  exclusions  in  the 
amount  of  $5,000  for  each  beneficiary  upon  the  ground 
that  the  gifts  made  were  gifts  of  present  interests. 
These  exclusions  were  disallowed  by  the  Conmiis- 
sioner,  who  made  the  following  statement  (R.  48-49)  : 

Two  exclusions  in  the  amount  of  $10,000, 
claimed  with  respect  to  the  premiums  paid  on 
the  life  insurance  policies  placed  in  trust  under 
the  trust  indenture  dated  May  26,  1932,  are  dis- 
allowed. As  it  appears  that  no  payments  will 
be  made  to  the  beneficiaries  of  the  trust  until 
your  death,  the  gifts  are  considered  to  be  gifts 
of  future  interests,  against  which  no  exclusions 
are  allowable. 

*  *  *  ^  * 

Taxpayer  filed  his  petition  for  redetermination  be- 
fore the  Board  of  Tax  Appeals,  which  decided  that 
the  payment  of  premiums  did  not  constitute  gifts  of 
future  interests  and  consequently  that  the  exclusions 


should  be  allowed  under  Section  504  (b)  of  the  Reve- 
nue Act  of  1932.  (R.  118.)  From  this  decision,  the 
Commissioner  has  appealed.    (R.  121-126.) 

STATEMENT   OF   POINTS   TO   BE   URGED 

The  statement  of  points,  all  of  which  are  here  relied 
upon,  are  set  forth  in  full  on  pages  129-131  of  the 
record.    They  may  be  roughly  summarized  as  follows : 

1.  The  Board  of  Tax  Appeals  erred  in  holding  and 
deciding  that  the  payments  made  from  the  trust 
established  by  Albert  Warner  to  the  son  and  wife  of 
the  taxpayer  during  the  years  1932,  1933  and  1935, 
were  not  taxable  in  the  year  of  their  receipt  as  gifts 
made  by  the  taxpayer. 

2.  The  Board  erred  in  failing  to  hold  and  decide 
that  taxpayer  was  not  entitled  to  the  allowance  of 
any  exclusion  with  reference  to  gifts  made  for  the 
insurance  trust,  in  that  all  of  the  gifts  made  to  the 
insurance  trust  were  gifts  of  future  interests  as  to 
which  Section  504  (b)  of  the  Revenue  Act  of  1932 
permits  no  exclusion. 

SUMMARY  OF   ARGUMENT 


Our  principal  contention  here  focuses  upon  the  trust 
created  by  Albert  Warner  under  which  the  taxpayer, 
his  wife  and  son  were  the  beneficiaries  and  taxpayer 
was  the  recipient  of  the  corpus  in  the  event  of  revo- 
cation. Taxpayer,  together  with  the  third  brother, 
Harry  Warner,  and  his  counsel,  Stanleigh  Friedman, 
had  the  joint  power  to  revoke  at  any  time.    We  submit 
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that  under  the  circimistances  of  this  case  taxpayer 
is  the  real  grantor  of  the  trust  created  by  his  brother, 
Albert  Warner;  further,  that  because  he  has  retained 
the  power  to  revoke,  along  with  two  other  persons 
having  no  substantial  adverse  interest,  he  is  subject 
to  gift  tax  with  respect  to  the  income  from  the  trust 
distributed  to  members  of  his  family. 

It  is  true  that  taxpayer  was  not  the  nominal  grantor 
of  the  trust  created  by  Albert  Warner.  However,  the 
facts  are  that  almost  simultaneously  he  and  his  two 
brothers  created  trusts  containing  two  million  dollars 
each  and  substantially  identical  in  form  except  as  to 
the  beneficiaries  and  the  recipients  of  the  corpus  on 
revocatioru.  By  establishing  reciprocal  trusts,  each  of 
them  succeeded  in  having  a  trust  precisely  identical 
wdth  the  one  which  he  would  have  created  for  himself 
and  family,  but  instead  of  establishing  it  directly  it  was 
arranged  that  the  trust  created  by  one  brother  should 
be  for  the  benefit  of  the  other  two.  The  Board  of  Tax 
Appeals  has  found  that  the  creation  of  each  trust  was 
dependent  upon  and  in  consideration  of  the  other  two. 
Under  these  circumstances,  we  submit  that  taxpayer 
must  not  be  permitted  both  to  keep  his  cake  and  eat 
it;  the  trust  created  by  Albert  Warner  was  clearly 
taxpayer's  trust  in  every  respect  except  for  a  pure 
formality. 

Assuming  that  taxpayer  is  the  real  grantor  of  the 
Albert  Warner  trust,  it  is  clear  that  he  is  subject  to 
the  gift  tax  upon  the  payment  of  income  made  to  mem- 
bers of  his  family.  We  submit  that  this  question  is 
settled  conclusively  by  literal  interpretation  of  Sec- 


tion  501  (c)  of  the  Revenue  Act  of  1932.  Furthermore, 
there  are  numerous  analogous  situations  which  compel 
the  conclusion  that  taxpayer  is  subject  to  a  gift  tax. 
For  example,  the  law  has  already  been  clearly  settled 
that  with  respect  to  the  gift  of  the  corpus  of  the  trust 
the  transfer  is  not  consummated  so  long  as  the  donor 
continues  to  retain  dominion  and  control  over  the 
property  either  in  the  form  of  a  power  of  revocation, 
as  here,  or  even  of  a  power  to  modify  and  change  the 
beneficiaries.  The  rationale  is  that  taxation  is  based 
upon  the  actual  command  over  tlie  property  taxed,  and 
that  while  the  power  of  revocation  stood  uncancelled, 
the  gifts  were  inchoate  and  imperfect.  If  the  law  is 
so  clearly  settled  with  respect  to  the  distril)ution  of 
the  trust  corpus  there  is  no  reason  why  distribution 
of  the  trust  bttome  should  not  be  subject  to  gift  tax 
upon  precisely  the  same  principles. 

As  a  further  analogy  supporting  the  proposition 
that  the  distribution  of  the  income  is  subject  to  gift 
tax,  the  law  is  firmly  settled  that  it  would  be  taxable 
as  income  here  to  the  taxpayer.  Section  166  (1)  of 
the  Revenue  Acts  of  1932  and  1934  fully  substantiates 
this  fact.  It  is  further  established  by  the  decisions  of 
the  Supreme  Court,  which  enunciate  the  same  prin- 
ciple applied  in  the  corpus  cases,  namely,  that  taxa- 
tion is  primarily  concerned  with  the  actual  command 
over  the  property  taxed.  The  point  stressed  by  the 
Supreme  Court  is  that  taxpayer  in  effect  retained  title 
to  the  income  in  the  form  of  a  power  to  stoj)  \y^y- 
ment  at  any  time.  Thus  it  seems  clear  that  the  in- 
come is  taxable  to  the  settlor  so  long  as  its  disposition 
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is  in  reality  still  at  his  discretion,  and  from  this  it 
logically  follows  that  when  the  income  is  actually 
disposed  of,  it  should  then  be  taxable  as  a  gift  from 
the  taxpayer  to  the  donee. 

In  reaching  the  conclusions  above,  we  have  treated 
this  case  as  if  taxpayer  alone  had  the  power  to  alter, 
amend  and  revoke  the  trust.  This  assumption  is  fully 
justified,  despite  the  fact  that  taxpayer  was  to  exer- 
cise it  in  conjunction  with  his  counsel  and  his  brother, 
Harry  Warner.     Neither  of  these  parties  had  a  sub- 

/    stantial  adverse  interest  in  the  disposition  of  the  in- 

1     come  or  principal  of  the  trust. 

II 

In  conijjuting  his  annual  gifts  to  an  insurance  trust, 
taxpa^^r  is  not  entitled  to  exclusions  up  to  $5,000  for 
each  beneficiary  upon  payments  of  the  yearly  pre- 
miums on  the  policies.  Since  the  trustees  could  not 
collect  and  distribute  the  proceeds  until  taxpayer's 
death,  it  is  clear  that  the  premium  payments  consti- 
tuted gifts  of  future  interests  under  Section  504  (b) 
of  the  Revenue  Act  of  1932. 

ARGUMENT 


Taxpayer  is  subject  to  gift  tax  in  each  year  with  respect  to 
the  amounts  of  income  paid  to  the  beneficiaries  of  a  trust 
of  which  he  is  the  real  as  distinguished  from  the  nominal 
grantor  and  which  he  has  the  power  to  alter,  amend  or 
revoke  at  any  time  during  his  life 

Our  principal  contention  in  this  case  focuses  upon 
a  trust  created  by  Albert  Warner  on  May  26,  1932, 
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under  the  provisions  of  which  the  taxpayer,  his  wife 
and  son  were  the  beneficiaries  and  taxpayer  w^as  the 
recipient  of  the  corpus  in  the  event  of  revocation. 
Taxpayer,  together  with  the  third  brother,  Harry 
Warner,  and  his  attorney,  Stanleigh  F]'iedman,  had 
the  joint  power  to  revoke  at  any  time.  We  submit 
that  under  the  circumstances  of  this  case,  taxpayer  is 
the  real  grantor  of  the  trust  created  by  his  brother, 
Albert  AA^arner;  further  that  because  he  has  retained 
the  power  to  revoke,  along  with  two  other  persons 
having  no  adverse  interest,  he  is  subject  to  gift  tax 
wdth  respect  to  the  income  from  the  trust  distributed 
to  members  of  his  family. 

A.  Taxpayer  is  the  real  grantor  of  the  trust  created  by  his  brother,  Albert 

Warner 

The  facts  are  that  almost  simultaneously  taxpayer 
and  his  two  brothers  created  trusts  containing  two 
million  dollars  each,  invested  in  United  States  Gov- 
ernment obligations.  The  trusts  w^ere  drafted  with 
the  acknowledged  purpose  of  minimizing  and  avoiding 
estate  taxes.  (R.  114.)'  They  were  substantially 
identical  in  form  except  as  to  the  beneficiaries  and  the 
recipients  of  the  corpus  on  revocation.  The  basic 
principle  here  was  to  achieve  the  desired  objective  by 
the  circuitous  method  of  creating  reciprocal  trusts. 
Each  brother  was  to  have  a  trust  precisely  identical 
with  the  one  which  he  would  have  created  for  the 
benefit  of  himself  and  his  family,  but  instead  of  es- 
tablishing  it    directly   it    was   arranged    that    Albert 


^  The  purposes  of  the  trust  liave  been  set  fortli  at  1\.  114  and  are 
recited  in  the  Statement  of  Facts,  tmpra. 
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Warner's  trust  should  be  for  the  benefit  of  the  tax- 
payer, taxpayer's  trust  for  the  benefit  of  Harry,  and 
Harry's  trust  for  the  benefit  of  Albert.  Eef erring  to 
this  trust  arrangement  the  Board  of  Tax  Appeals 
made  the  -following  finding  of  fact  (E.  115) : 

It  does  not  appear  that  any  one  of  the 
Warners  would  have  created  a  trust  for  the 
benefit  of  his  brother's  family  had  not  the 
other  two  agreed  at  the  same  time  to  create 
similar  trusts  but,  on  the  contrary,  the  creation 
of  each  was  dependent  upon  and  in  considera- 
tion of  the  creation  of  the  other  two. 

Under  these  circumstances,  we  submit  that  taxpayer 
must  not  be  permitted  both  to  keep  his  cake  and  eat 
it.  The  trust  created  by  Albert  Warner  was  clearly 
'his  trust  in  every  respect  except  for  a  formality, 
namely,  that  Albert  had  established  it  in  consideration 
of  the  creation  of  an  equal  and  identical  trust  for  his 
benefit. 

The  decisions  amply  justify  the  conclusion  that  the 
V  Albert  Warner  trust  should  be  treated  as  taxpayer's 
^/ trust.     An  almost  identical  situation  arose  in  the  case 
/  of  Lehman  v.  Comis^siouer,  109  F.  (2d)  99  (C.  C.  A. 
2d),  in  which  the  decedent-taxpayer  agreed  to  transfer 
an  interest  in  bonds  and  stocks  in  trust  for  his  brother 
Allan  and  his  issue  in  consideration  of  Allan's  trans- 
ferring an  equal  share  in  trust  for  the  decedent  and 
his  issue.     Under  the  two  trusts  set  up  by  the  dece- 
dent, Allan  was  given  the  power  to  withdraw  $75,000 
and  similarly  the  decedent  had  the  power  to  withdraw 
the  same  amount  from  AUan's  trusts.     For  purposes 
of  assessing  the  estate  tax  on  the  decedent's  estate, 


A 
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the  Commissioner  determined  that  the  decedent's 
right  to  withdraw  $75,000  in  the  case  of  two  trusts 
rendered  $150,000  of  the  trust  includible  in  his  gross 
estate.  The  court  pointed  out  that  the  present  case 
was  in  substance  the  same  as  if  the  taxpayer  had 
transferred  his  share  of  the  property  to  trustees  for 
his  own  life  and  had  reserved  the  power  to  withdraw 
$150,000  from  the  principal,  and  pointed  out  further 
(p.  100) : 

The  fact  that  the  trusts  were  recijjrocated  or 
^crossed'  is  a  trifle,  quite  lacking  in  practical  or 
legal  significance.  In  re  Perry's  Estate,  111 
N.  J.  Eq.  176,  162  A.  146.  The  law  searches  out 
the  reality  and  is  not  concerned  with  the  fonii. 
See  Matter  of  Orvis'  Estate,  223  N.  Y.  1,  8,  119 
N.  E.  88,  3  A.  L.  R.  1636. 

The  Court  further  said,  at  page  100: 

While  section  302  (d)  speaks  of  a  decedent  hav- 
ing made  a  transfer  of  property  with  enjoy- 
ment subject  to  change  by  exercise  of  power 
to  alter,  amend  or  revoke  in  the  decedent,  it 
clearly  covers  a  case  where  the  decedent  by  pay- 
ing a  quid  pro  quo  has  caused  another  to  make 
a  transfer  of  property  with  enjoyment  subject 
to  change  by  exercise  of  such  power  by  the 
decedent.  See  52_Ilarvard  Law  Review  1015. 
^A  person  who  furnishes  the  consideration  for 
the  creation  of  a  trust  is  the  settlor,  even  though 
in  form  the  trust  is  created  by  another.'  Scott 
on  Trusts,  section  156.3. 

See  also  Jackson  v.  Commissioner,  64  F.  (2d)  359 
(C.  C.  A.  4)  ;  Whiteley  v.  Commissioner,  120  F.  (2d) 
782  (C.  C.  A.  3). 
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In  addition  to  the  Lehman  case,  which  is  squarely 
in  point,  there  are  analogous  decisions  by  the  Supreme 
Court  which  establish  that  the  substance  of  this  trans- 
ction  must  be  emphasized  above  its  form.  For  ex- 
ample, in  Chase  Nat.  Bank  v.  United  States,  278  U.  S. 
327,  the  Supreme  Court  held  that  the  proceeds  of  cer- 
tain insurance  policies  on  decedent's  life,  respecting 
which  the  insured  reserved  the  right  to  change  the 
beneficiary  and  paid  the  premiums,  were  includible  in 
the  decedent's  gross  estate  for  estate  tax  purposes. 
The  beneficiaries'  interests  in  the  policies  were  not 
transferred  to  them  from  the  decedent  but  from  the 
insurer  and  hence  there  was  nothing  to  which  a  trans- 
feror privilege  tax  could  apply,  but  the  Supreme  Court 
pointed  out  that  the  word  ^Hransfer"  in  the  statute 
could  not  be  construed  in  such  a  restricted  sense,  say- 
ing (p,  337,  338)  : 

It  must,  we  think,  at  least  inchide  the  transfer 
of  property  procured  through  expenditures  by 
the  decedent  with  the  purpose,  effected  at  his 
death,  of  having  it  pass  to  another.  Sec.  402  (c) 
taxes  transfers  made  in  contemplation  of  death. 
It  would  not,  we  assume,  be  seriously  argued  that 
its  provisions  could  be  evaded  by  the  purchase 
by  a  decedent  from  a  third  person  of  property,  a 
savings  bank  book,  for  example,  and  its  delivery 
by  the  seller  directly  to  the  intended  beneficiary 
on  the  purchaser's  death,  *  ^  *. 
*  *  *  We  think  the  power  to  tax  the  privi- 
lege of  transfer  at  death  cannot  be  controlled 
by  the  mere  choice  of  the  formalities  which  may 
attend  the  donor's  bestowal  of  benefits  upon  an- 
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other  at  deatli,  or  of  the  particular  methods  by 
which  his  purpose  is  effected,     *     *     ^'f 

i3y  the  same  token  the  fact  that  the  taxpayer's  fam- 
ily received  income  from  Albert's  trust  rather  than 
from  his  own  should  not  affect  the  taxability  of  the 
transfer  since  the  trusts  were  set  up  on  a  three-way 
reciprocal  basis. 

'J'he  same  principle  is  demonstrated  by  Helvering  v. 
LeGierse,  312  U.  S.  531,  in  which  the  Court  was  faced 
with  the  question  whether  certain  ^^  insurance  pro- 
ceeds" should  be  included  in  the  decedent's  gross 
estate.  On  preliminary  examination,  the  proceeds  ap- 
peared clearly  to  be  proceeds  from  an  insurance  policy 
just  as  the  income  was  from  Alljert  Warner's  trust, 
but  the  Court  took  into  consideration  the  fact  that 
decedent  had  sinndtaneosuly  taken  out  an  annuity  con- 
tract. Under  these  circumstances,  it  decided  that  there 
was  no  insurance  risk,  since  the  insurance  policy  would 
not  have  been  issued  without  the  annuity  contract,  and 
the  risk  involved  in  decedent's  early  death  was  com- 
pensated by  an  aliquot  reduction  in  annuity  liability. 
Thus,  it  is  established  that  in  various  branches  of  tax 
law  the  Supreme  Court  has  stressed  the  importance  of 
examining  the  substance  of  the  transaction  as  distin- 
guished from  the  single  item  upon  which  the  tax  is 
based. 


^  This  construction  of  the  "transfer''  referred  to  under  tlie  estate 
tax  law  is  equally  applicable  to  ^ift  tax  cases  because  the  two  taxes 
are  in  pari  material  and  subject  to  the  same  construction.  K state 
of  San  ford  v.  Commissioner,  308  IT.  S.  39. 
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B.  If  the  taxpayer  is  the  real  grantor  of  the  Albert  Warner  trust,  he  is 
subject  to  a  gift  tax  upon  the  payments  of  income  made  to  the  members 
of  his  family 

In  considering  the  question  of  the  liability  of  the 
taxpayer  for  gift  taxes  upon  payments  of  income 
made  from  the  Albert  Warner  trust  to  members  of 
the  taxpayer's  family,  Section  501  (c)  of  the  Revenue 
Act  of  1932  (appendix,  infra)  is  applicable  to  the  first 
two  of  the  three  years'  income,  i.  e.,  the  years  1932  and 
1933.  The  provision  of  Section  501  (a)  is  that  a  tax 
shall  be  imposed  ^^upon  the  transfer  by  any  individual 
*  *  *  of  property  by  gift,  ""  ""  ""/'  Referring 
to  this  tax,  subsection  (c)  provides  as  follows: 

The  tax  shall  not  apply  to  a  transfer  of  prop- 
erty in  trust  where  the  power  to  revest  in  the 
donor  title  to  such  property  is  vested  in  the 
donor,  either  alone  or  in  conjunction  with  any 
person  not  having  a  substantial  adverse  inter- 
est in  the  disposition  of  such  property  or  tlie 
income  therefrom,  but  the  relinquishment  or 
termination  of  such  power  (other  than  by  the 
donor's  death)  shall  be  considered  to  be  a  trans- 
fer by  the  donor  by  gift  of  the  property  sub- 
ject to  such  power,  and  any  payment  of  the 
income  therefrom  to  a  beneficiary  other  than 
the  donor  shall  l)e  considered  to  be  a  transfer 
by  tlie  donor  of  such  income  by  gift. 

It  is  true  that  subsection  (c),  above,  was  repealed 
by  Section  511  of  the  Revenue  Act  of  1934,  so  for  the 
year  1935  (which  is  also  involved  here)  there  is  no 
statute  which  covers  expressly  the  taxing  of  gifts 
where  the  donor  has  retained  the  power  to  revoke. 
Nevertheless,  precisely  the  same  rule  still  applies,  for 
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it  is  definitely  settled  that  subsection  (c)  was  repealed 
solely  because  the  decision  by  the  Supreme  Court  in 
Burnet  v.  Guggenheim,  288  U.  S.  280,  was  deemed  to 
cover  the  point  without  statutory  direction.  This  is 
established  by  the  committee  reports,  and  further 
verified  by  the  Supreme  Court  in  Estate  of  Sanford 
V.  Commissioner,  supra,  where  the  Court  said  (p.  45, 
in  in.  1)  : 

Section  501  (c)  of  the  1932  Act  added  a  new 
provision  that  transfers  in  trust,  with  power 
of  revocation  in  the  donor,  should  be  taxed  on 
relinquishment  of  the  power.  This  was  re- 
pealed by  Sec.  511  of  the  Act  of  1934,  48  Stat. 
680,  because  Burnet  v.  Gnggenheim,  288  U.  S. 
280,  had  declared  that  such  was  the  law  with- 
out specific  legislation.  H.  R.  No.  704,  73d 
Cong.,  2d  Sess.,  p.  40;  Sen.  Rep.  No.  558,  73d 
Cong.,  2d  Sess.,  p.  50. 

See  also  Hesslein  v.  Hoey,  91  F.  (2d)  954,  ((\  C.  A. 
2d),  certiorari  denied,  302  U.  S.  756. 

Section  501  (c),  set  forth  above,  raises  two  funda- 
mental questions.  The  first  is  whether  taxpayer's 
power  to  alter,  amend  and  revoke  the  trust  jointly 
witli  his  brother  Harry  Warner  and  his  counsel  Fried- 
man (see  R.  73-75,  114),  is  being  exercised  ''in  con- 
junction with  any  person  not  having  a  substantial 
adverse  interest  in  the  disposition  of  such  property  or 
the  income  therefrom,  *  *  */'  This  question  will 
be  separately  considered  later  in  this  brief.  (C.  infra). 
For  tlie  purposes  of  the  succeeding  discussion  we  shall 
make  the  assumption  that  Harry  Warner  and  Fried- 
man do  not  have  adverse  interests,  and  shall  therefore 
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treat  the  case  as  if  the  taxpayer  might  exercise  the 
power  to  alter,  amend,  and  revoke  the  trust  alone. 

(1)  Upon  this  premise  it  seems  clear  that  the  pay- 
ment of  income  to  the  taxpayer's  wife  and  child  from 
the  trust  in  the  taxable  vears  constitutes  a  2.ift  of  in- 
N  come  in  those  years.  We  submit  that  this  question  is 
/  ""^settled  conclusively  by  the  language  of  Section  501  (c). 
As  pointed  out  by  the  dissenting  Board  Member  (R. 
118-119;  see  also  dissent  in  Estate  of  Mead  v.  Commis- 
sioner, 41  B.  T.  A.  424,  at  p.  429),  that  section  provides : 

The  [gift]  tax  shall  not  apply  to  a  transfer  of 
property  in  trust  where  the  j^ower  to  revest  in 
the  donor  title  to  such  property  is  vested  in  the 
donor  *  ^  *  but  *  *  *  any  pajTnent  of 
the  income  therefrom  to  a  beneficiary  other  than 
the  donor  shall  be  considered  to  be  a  transfer 
by  the  donor  of  such  income  by  gift. 

Here  the  facts  are  that  the  donor  retained  the  power 
to  revest  title  to  the  property,  and  the  payments  of 
income  involved  were  to  beneficiaries  other  than  him- 
self— all  in  accordance  with  the  statutoiy  provision, 
above.  The  case  therefore  fits  perfectly  wdthin  the 
literal  language  of  the  statute.  The  Committee  Re- 
ports under  the  Revenue  Bill  of  1932  further  illustrate 
this  fact.  H.  Rep.  No.  708,  72d  Cong.,  1st  Sess.,  p.  28, 
1939-1  Cum.  Bull.  (Part  2)  457,  477,  referring  to  Sec- 
tion 501  of  the  bill  imposing  the  gift  tax  stated : 

^     *     *    w^iere  A  creates  a  revocable  trust  nam- 
ing B  as  beneficiary,  a  gift  to  B  of  the  corpus 
is  effected  when  A  relinquishes   the  power  to 
/  revoke  or  the  power  is  otherwise  terminated  in 

^  B's  favor   (the  income  payments  to  B  in  the 
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interim   being   gifts    from   A    in   the    ealendai' 
years  when  received). 

This  position  has  been  taken  consistently  by  the 
Commissioner  since  the  Revenue  Act  of  1924.  See 
I.  T.  2145,  IV-1  Cum.  Bull.  43  (1925).  It  is  also  in 
accordance  with  the  Regulations  applicable  during 
1932-1936.  Regulations  79,  1933  and  1936  editions, 
Article  3. 

(2)  Furthermore,  although  there  are  no  cases  pre- 
cisely in  point  there  are  numerous  analogous  situa- 
tions which  compel  the  conclusion  that  taxpayer  is 
subject  to  a  gift  tax.  For  example,  the  law  has  al- 
ready been  clearly  settled  that  with  respect  to  the  gift  of 
the  corpus  of  the  trust  a  transfer  is  not  consummated 
so  long  as  a  donor  retains  dominion  and  coyitrol  over 
the  property,  either  in  the  form  of  a  i^ower  of  revoca- 
tion or  even  a  power  to  modify  and  change  the  bene- 
ficiaries. In  Burnet  v.  GuggcnJieim,  288  U.  S.  280, 
the  Court  held  that  where  trusts  were  created  in  1917, 
a  settlor  reserving  the  power  to  modify,  alter  or  re- 
voke and  relinquishing  it  in  1925  was  subject  to  the 
gift  tax  under  the  Revenue  Act  of  1924.  The  Court 
pointed  out  that  (pp.  283-284) : 

^'Taxation  is  not  so  nnich  concerned  with  the 
refinements  of  title  as  it  is  with  the  actual 
command  over  the  property  taxed — the  actual 
benefit  for  w^hich  the  tax  is  paid."  Corliss  v. 
Boivers,  281  U.  S.  376,  378.  Cf.  Chase  National 
Bank  v.  United  States.  278  U.  S.  327;  Salton- 
stall  V.  SaJtonstall,  276  U.  S.  260;  *  ^  ^. 
While  the  ])owers  of  revocation  stood  un- 
canceled in  the  deeds,  the  gifts,  from  the  point 
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of  view  of  substance,  Avere  inchoate  and  im- 
perfect. By  concession  there  would  have  been 
no  gift  in  any  aspect  if  the  donor  had  at- 
tempted to  attain  the  same  result  by  the  mere 
delivery  of  the  securities  into  the  hands  of  the 
donees.  A  power  of  revocation  accompanying 
delivery  would  have  made  the  gift  a  nullity. 
*  *  *  By  the  execution  of  deeds  and  the 
creation  of  the  trusts,  the  settlor  did  indeed 
succeed  in  divesting  himself  of  title  and  trans- 
ferring it  to  others  ^  *  *^  b^it  the  substance 
of  his  dominion  was  the  same  as  if  these  forms 
had  been  omitted.     *     ^     * 

And  the  Court  further  said  (p.  286)  : 

The  statute  is  not  aimed  at  every  transfer  of 
the  legal  title  without  consideration.  Such  a 
transfer  there  would  be  if  the  trustees  were  to 
hold  for  the  use  of  the  grantor.  It  is  aimed  at 
transfers  of  the  title  that  have  the  quality  of  a 
gift,  and  a  gift  is  not  consummate  until  put 
beyond  recall. 

The  Court  then  pointed  out  (pp.  286-287)  that  the 
gift  and  estate  tax  provisions  are  in  pari  materia  and 
that  the  construction  adopted  in  the  estate  tax  cases 
was  equally  applicable  to  the  gift  tax. 

The  principles  set  forth  in  Burnet  v.  Guggenheim, 
supra,  were  further  amplified  by  the 'SupreiiieT^urt 
in  Estate  of  Sauford  v.  diinj^nssii^ucr,  308  U.  S.  39. 
There  it  was  held  that  a  gift  in  trust  with  a  reserva- 
tion b}^  the  donor  of  the  power  to  alter  the  disposition 
of  the  ])roperty  in  any  way  not  beneficial  to  himself 
was  incomplete  and  was  not  subject  to  gift  taxes  until 
he  renounced  it.    See  also  Basquin  v.  Humphrej/s,  308 


21 

U.  S.  54.  Besides  applying  Burnet  v.  Guggenheim, 
the  Supreme  Court  rested  its  decision  (p.  48)  upon 
the  proposition  that  the  gift  tax  supplemented  the 
estate  tax  and  that  Porter  v.  Commissioner,  288  U.  S. 
436,  had  held  that  a  trust  reserving  the  power  to 
change  the  beneficiary  was  taxable  as  part  of  the 
donor's  gross  estate. 

Now,  if  the  law  is  so  clearly  settled  with  respect  to 
the  distribution  of  the  trust  corpus  the  next  question 
is  why  distribution  of  the  trust  income  should  not 
also  be  subject  to  gift  tax  upon  precisely  the  same 
principles."  Control  of  the  income  through  the  power 
of  revocation  should  be  the  governing  consideration 
irrespective  of  the  location  of  technical  title.  The 
Board  of  Tax  Appeals  concluded  to  the  contrary  (R. 


•H^omnieiitin<>;  oeiierally  upon  the  (luestion,  Roswell  Magill  has  ^ 
said  (Tlie  Federal  Gift  fax,  ^JColJL  Kev.  772,  875)  :  \ 

A  rehited  problem  is  the  gift  tax  liability  with  respect  to 
the  animal  payments  of  income  to  the  beneficiaries  of  a 
trust,  subject  to  such  a  power  to  alter  or  revoke  that  its  crea- 
tion does  m)t  subject  the  settlor  to  a  gift  tax.  (iraiited  that 
the  gift  of  corpus  is  incomplete,  so  that  the  proj^erty  must 
be  regarded  as  still  part  of  the  settlor's  estate,  each  transfer 
of  income  to  the  beneficiary  appears  to  be  a  completed  gift. 
Hence  the  donor  should  be  taxable  thereon.  A  recent 
Board  decision  takes  a  contrary  view,  however,  four  mem- 
bers dissenting.  [Giles  W.  Mead.  41  B.  T.  A.  424  (1940).] 
The  reasoning  of  the  majority — that  until  the  donor  alters 
or  amends  the  trust,  the  beneficiary  is  the  owner  of  the  in- 
come— seems  inadequate  in  the  light  of  the  analysis  adopted 
in  the  Sanford  case.  Here  are  completed  transfers  beinof 
made  to  another  during  the  donor's  life  out  of  property 
which  admittedly  will  be  part  of  his  estate  when  he  dies, 
yet  no  gift  tax  is  imposed.  It  is  submitted  that  it  is  unsafe 
to  rely  upon  the  Board's  decision  until  it  is  affirmed,  or 
until  other  similar  cases  are  decided. 
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117),  relying  upon  the  ease  of  Estate  of  Mead  v.  Com- 
missioner, 41  B.  T.  A.  424,  which  was  appealed  but 
later  settled  and  the  appeal  dismissed.  The  Mead 
opinion  states  that  the  rationale  of  the  decisions  ap- 
plicable to  gifts  of  corpus  is  not  controlling  because 
the  indenture  entitled  the  beneficiary  to  the  net  in- 
come of  the  property  held  in  trust  during  her  lifetime 
or  until  the  donor  exercised  his  power  of  modification. 
The  Board  further  held  that  the  beneficiary  became 
the  owner  of  an  equitable  interest  in  the  corjjus  of  the 
trust  property,  subject  to  being  divested  by  the  hap- 
pening of  a  subsequent  event,  and  continued,  saying 
(p.  428)  : 

By  virtue  of  this  interest  in  the  corpus  of  the 
trust  she  was  entitled  to  enforce  the  trust,  to 
have  a  breach  of  trust  enjoined,  and  to  require 
the  net  income  to  be  paid  over  to  her  by  the 
trustee.  The  interest  was  present  property, 
alienable  like  any  other  in  the  absence  of  a 
valid  restraint  upon  alienation  '^  *  ^.  Since 
the  net  income  was  currently  distributable  to" 
her,  it  became  her  property  within  the  mean- 
ing of  the  taxing  statutes  at  the  time  of  its 
receipt  by  the  trustees.     *     *     ^ 

But  the  foregoing  jjresents  no  logical  distinction 
from  the  cases  dealing  with  gifts  of  the  corpus  of  a 
trust.  It  may  be  true  that  the  income  beneficiary 
became  an  owner  of  an  equitable  interest  in  the  corpus 
subject  to  being  divested,  but  this  is  precisely  the 
status  of  beneficiaries  who  are  donees  of  the  corpus. 
See  Burnet  v.  Guggenheim,  supra,  p.  284.  In  situa- 
tions like  the  Sanford  case  and  Burnet  v.  Guggenheim,. 
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just  as  in  the  Mead  case,  the  beneficiaries  of  the  cor- 
pus would  be  entitled  to  enforce  the  trust  and  to  have 
a  breach  of  trust  enjoined  and  further  to  have  the 
corpus  paid  to  them  at  the  specified  time  if  the  power 
to  revoke  had  not  been  exercised.  Their  interest  also 
(like  the  right  to  income)  would  be  alienable  and  as- 
signable, but  subject  to  divestment. 

It  may  also  be  true,  as  stated  by  the  Board  of  Tax 
Appeals  in  the  Mead  case  that  (p.  429)  : 

*     ^     ^    when  net  income  from  trust  property 
accrued  there  arose  an  obligation  of  the  trus- 
tee to  distribute  such  income  to  the  beneficiary 
of  the  trust.     The  distribution  was  in  satisfac-    J 
tion    of    that    obligation    and    not    a    gift    of 
income     ^     *     * 
But  this  merely   evades   our  basic   contention   here. 
The  facts  are  that  even  if  an  obligation  arose  when 
the  net  income  accrued,  the  date  of  its  creation  as  an 
oUigation  marks  the  occasion  of  the  gift  from  the 
taxpayer  to  the  beneficiaries.     Only  when  the   tax- 
payer has  lost  the  power  to  revoke  the  beneficiaries' 
right  to  income  can  it  be  said  that  the  gift  is  com- 
pleted and  taxable  to  the  donor.     Until  that  time  he 
still  retained  actual  command  over  its   distribution, 
the  point  which  the  Court  emj^hasized  in  Burnet  v. 
Guggenheim,  supra  (see  p.  283).^ 


'  The  language  of  In  re  Hoijfs  Estate,  149  X.  Y.  Supp.  91  (Sur- 
rogate's Ct.,  N.  Y.  Cty.)  expressed  our  position  with  great  clarity. 
There  it  was  held  that  where  a  donor  executes  a  trust  deed  con- 
veying certain  real  estate,  the  income  to  be  paid  to  her  son  for  life, 
with  remainders  over,  but  reserves  absolute  power  to  amend  or 
revoke  the  deed,  the  conveyance  was  upon  the  donor's  death  sub- 
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The  Guggenheim  case  in  Uvo  sejDarate  dicta  has  in  fact 
stated  that  there  is  no  logical  justification  for  applying 
the  gift  tax  to  the  corpus  and  not  to  the  income.  At 
p.  284  the  Supreme  Court  said : 

As  to  the  principal  of  the  trusts  and  as  to  in- 
come to  accrue  thereafter,  the  gifts  were  formal 
and  unreal.  They  acquired  substance  and  real- 
ity for  the  first  time  in  July,  1925,  when  the 
deeds  became  absolute  through  the  cancellation 
of  the  power. 

And  again   at  pp.   289-290,   the   Court   concluded  as 
follows  : 

The  argument  for  the  respondent,  if  pressed 
to  the  limit  of  its  logic  would  carry  him  even 
further  than  he  has  claimed  the  right  to  go. 
If  his  position  is  sound  that  a  power  to  revoke 
does  not  postpone  for  the  purpose  of  taxation 
the  consummation  of  the  gift,  then  the  income 
of  these  trusts  is  exempt  from  the  tax  as  fully 
as  the  principal.  What  passed  to  the  benefici- 
aries was  the  same  m  either  case,  an  interest 
inchoate  and  contingent  till  rendered  absolute 
and  consummate  through  receipt  or  accrual  be-  " 
fore  the  act  of  revocation.  Congress  did  not 
mean  that  recurring  instalments  of  the  income. 


ject  to  a  transfer  tax.     The  portion  of  the  opinion  which  bears  out 
our  contention  appears  in  the  following  quotation  (p.  93)  : 

When  the  cestui  que  trust  received  an  installment  of  the 
income  of  the  trust  fund,  that  constituted  a  valid  gift  of 
the  installment,  but  each  installment  might  be  the  last,  as 
the  donor  might  revoke  the  deed  before  the  new  installment 
became  due.  It  was  not  therefore  until  the  death  of  the 
donor  that  the  gift  in  any  aspect  became  absolute,  and  that 
the  cestui  que  trust  became  irrevocably  entitled  to  the 
income  of  the  trust  property. 
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payable  under  a  revocable  conveyance  whirli 
had  been  made  by  a  settlor  before  the  passage 
of  this  statute,  should  be  exempt,  when  collected, 
from  the  burden  of  the  tax. 

In  other  words,  the  trustees'  obligation  to  distribute 
and  the  beneficiary^s  right  to  rec(uve  each  installment 
of  income  were  always  subject  to  a  power  of  revoca- 
tion until  the  income  had  become  vested  and  payable. 
Likewise  liere,  in  view  of  the  fact  tliat  th(^  taxpayer, 
his  brother  and  counsel  could  exercise  their  power  of 
revocation  '^at  any  time"  (R.  73),  it  seems  clear  that 
the  beneficiaries'  right  to  any  year's  income  could  be 
cut  otf  up  to  the  date  when  it  became  vested  and  prop- 
erly ^*i)ayable  and  distributable  by  tlie  trustees"  under 
the  provisions  of  the  indenture'  (see  R.  75).  Since 
it  is  self-evident  that  1932,  1933,  and  1935  income 
could  under  no  circumstances  constitute  an  obligation 
to  the  beneficiaries  before  its  receipt  by  the  Trustees, 
it  logically  follows  that  it  nmst  be  taxable  as  a  gift  in 
those  years. 

(3)  Further  to  support  the  proposition  that  the 
distribution  of  the  income  here  is  subject  to  gift  tax, 
the  law  is  settled  that  it  would  be  taxable  as  income  to 
the  taxpayer.  Section  166  (1)  of  the  Revenue  Acts 
of  1932  and  1934  fully  substantiates  this  fact.  It  is 
further  established  by  the   decision  of  the   Supreme 


•'  llie  iiuleuture  provides  that  the  trustees  shall  pay  over  to  the 
benefiriaries  ^'the  entire  net  annual  income  therefrom  in  each  year" 
during  their  lives,  etc.  (R.  52,  53).  We  construe  this  provision 
to  say  that  the  income  is  payable  at  the  end  of  the  year,  but  not 
necessarily  before  that  time.  However,  for  the  purposes  of  our 
ar<Tinnent,  the  question  is  not  important  to  decide. 
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Court  in  Corliss  \.  Bowers,  281  U.  S.  376.  The  basic 
principle  there  is  the  same  as  was  later  applied  in  the 
corpus  cases,  including  Burnet  v.  Guggenheim,  supra 
(see  B.  (2)  above).  In  Corliss  v.  Bowers,  the  peti- 
tioner created  a  trust  under  which  his  wife  has  to 
receive  the  income  for  life,  reserving  to  himself  the 
power  at  any  moment  to  abolish  or  change  the  trust 
at  his  will.  The  Court  held  that  the  income  of  the 
trust  was  taxable  to  the  grantor  for  income  tax  pur- 
poses and  said  (pp.  377-378) : 

But  the  net  income  for  1924  was  paid  over  to 
the  petitioner's  wife  and  the  petitioner's  argu- 
ment is  that  however  it  might  have  been  in 
different  circumstances  the  income  never  was 
his  and  he  cannot  be  taxed  for  it.  The  legal 
estate  was  in  the  trustee  and  the  equitable  in- 
terest in  the  wife. 

But  taxation  is  not  so  much  concerned  with 
the  refinements  of  title  as  it  is  with  actual 
command  over  the  property  taxed — the  actual 
benefit  for  which  the  tax  is  paid.  If  a  man 
directed  his  bank  to  pay  over  income  as  received 
to  a  servant  or  friend,  until  further  orders,  no 
one  would  doubt  that  he  could  be  taxed  upon 
the  amounts  so  paid.  It  is  answered  that  in 
that  case  he  would  have  a  title,  whereas  here 
he  did  not.  But  from  the  point  of  view  of  tax- 
ation there  would  be  no  difference.  The  title 
would  merely  mean  a  right  to  stop  the  payment 
before  it  took  place.  The  same  right  existed 
here  although  it  is  not  called  a  title  but  is  called 
a  power. 

While  the  case  relates  to  income  tax,  its  application 
to  transfers  is  obvious  even  witliout  tlie  reliance  by 
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the  Court  on  the  ''transfer"  cases,  including  Salton- 
stnll  V.  Saltonstall,  276  U.  S.  260 ;  Chase  Nat.  Bank  v. 
United  States,  278  U.  S.  327,  and  Reinecke  v.  North- 
em  Tr,  Co.,  278  U.  S.  339.  As  already  noted,  both 
lines  of  cases  are  the  product  of  the  same  underlying 
theory.  The  basic  ]0ilncij2l£_Ql  .Gfi^^^ 
that  while  ''actual  command' Loyer  disposition. of  the 
income  is  retained,  taxpayer  cannot  be  deemed  to  havo^ 
disposed  of  it.  The  income  is  tlierefore  taxable  to 
him  and  its  disposition  is  in  effect  at  his  direction. 
From  this  it  follows  logically  that  when  the  income 
is  actually  disposed  of,  it  should  be  taxable  as  a  gift 
from  the  taxpayer  to  the  donee. 

Further  in  connection  with  the  Mead  case,  it  should 
be  noted  that  the  Board  of  Tax  Appeals  actually 
rested  its  decision  in  part  upon  the  the  issue  whether 
the  income  of  the  trust  would  be  taxable  to  the  donor. 
But  there  the  donor  had  retained  only  the  power  to 
change  the  beneficiaries  (without  naming  herself),  and 
the  Board  concluded  (p.  429)  : 

It  should  be  borne  in  mind  that  the  trust  in- 
volved herein  is  not  a  revocable  trust  of  such  a 
nature  that  the  income  therefrom  would  be  tax- 
able to  the  donor.  Knapp  v.  Tloey,  104  Fed. 
(2d)  99;  Ellsworth  B,  Buck,  41  B.  T.  A.  99. 
Since  the  income  will  not  be  considered  for 
purposes  of  taxation  as  having  been  received  by 
the  donor  of  the  trust,  it  would  appear  illogical 
to  consider  it  as  being  the  subject  of  a  gift  from 
the  donor  of  the  trust  to  the  beneficiary. 

Here,  on  the  other  hand,  the  taxpayer  retained  the 
power    of    revocation,    so    upon    the    Board's    own 
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premises  be  Avoiilcl  be  taxable  with  the  income  of  the 
trust,  and  therefore  subject  to  a  gift  tax  in  the  event 
of  its  distribution." 


®  Thouoh  we  do  not  need  to  go  so  far  in  the  case  at  bar,  vre  call 
the  Court's  attention  to  the  recent  decisions  establishing  that  even 
upon  tlie  facts  in  the  Mead  case  (i.  e..  where  the  donor  retained 
the  power  to  change  the  beneficiaries,  as  distinguished  from  the 
power  of  revocation),  the  donor  was  properly  taxable  with  the 
income  of  the  trust.  Since  the  Mead  case  was  decided.  Buck  v. 
Commissioner,  41  B.  T.  A.  99,  upon  which  the  Board  rehed,  has 
been  reversed  by  the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, 120  F.  (2d)  775.  It  is  true  that  in  the  quoted  opinion  above, 
the  Board  also  relied  upon  Knapp  v.  Hoey,  104  F.  (2d)  99.  but 
the  facts  are  that  the  latter  case  was  decided  by  the  same  Circuit 
Court  of  Appeals  (for  tlie  Second  Circuit)  long  before  it  decided 
Commissionei'  v.  Buck.  The  Buch  decision  did  not  actually  over- 
rule Knapp  V.  Hoey,  svpra.  but  merely  passed  over  it,  pointintr 
out  that  it  was  decisive  as  to  the  application  of  Sections  166  and 
167.  but  did  not  raise  tlie  question  of  the  application  of  Section 
22  (a). 

The  rule  now  established  is  that  even  thoua-h  there  is  no  statute 
jH'oviding  expressly  for  the  taxability  of  the  income  to  the  settlor 
where  he  has  retained  the  poAver  to  change  his  beneficiaries,  never- 
theless it  is  taxable  to  him  under  the  broad  definition  of  income 
(under  Section  22  (a) ).  The  underlying  theory  is  that  where  the 
settlor  retained  the  economic  satisfactions  of  ownership  after  the 
creation  of  the  trust  as  hefore,  the  Commissioner  was  justified  in 
continuing  to  tax  him  upon  its  annual  income.  See  also  Commi-^^- 
swner  v.  Brown,  112  F.  (2d)  800  (C.  C.  A.  3d).  We  earnestly 
request  the  Court  to  read  the  opinion  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  in  the  Buck  case  as  an  excellent  sum- 
mary of  the  effect  of  three  recent  decisions  of  the  Supi^me  Court 
upon  broadening  the  taxability  of  income  to  the  settlor  or  donor. 
^Helver'nu/  v.  Clifford.  309  U.  S.  331:  Ilelcering  v.  Tlorsf,  311 
^U.  S.  112;  and  Harrison  v.  Schaffner.  312  U.  S.  579.  Under  these 
:ircumstances,  if  the  taxpayer  here  is  liable  to  pay  an  income  tax 
not  only  by  reason  of  the  express  provisions  of  Section  166,  but 
also  under  the  broad  definition  of  income  of  Section  22  (a),  then 
it  seems  even  more  reasonable  that  the  distribution  of  that  income 
should  constitute  a  transfer  subject  to  the  izift  tax. 
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C.  Taxpayer's  counsel  and  brother  do  not  have  a  substantial  interest  ad- 
verge  to  the  taxpayer  in  exercising  the  power  of  revocation 

A  further  question  to  be  considered  is  whether  tax- 
payer's power  to  revoke,  jointly  with  liis  counsel 
Stanleigh  Friedman  and  his  brother  Harry  Warner, 
would  be  exercised  in  conjunction  with  persons  liaving 
a  substantial  adverse  interest,  within  the  meaning  of 
Section  504  (c).  We  submit  that  under  the  circum- 
stances of  this  case  neither  the  counsel  nor  Hariy 
Warner  represent  substantial  interests  which  are  ad- 
verse to  the  taxpayer. 

Our  conclusion  with  respect  to  Friedman  is  readily 
justified.  If  taxpayer's  counsel  would  not  follow  his 
wishes  with  respect  to  the  exercise  of  such  a  power  it 
would  be  diflScult  to  find  anyone  whose  interests  would 
not  be  considered  adverse.  It  appears  from  the  rec- 
ord that  Friedman  did  not  participate  in  any  way  in 
the  distribution  of  either  the  principal  or  income  of 
the  trust,  and  that  he  had  been  the  personal  counsel 
and  adviser  to  the  Warner  brothers  from  1912  to 
date.  (R.  43.)  There  was  thus  no  basis  for  claiming 
that  Friedman  would  not  be  amenable  to  the  tax- 
payer's wishes.  The  eases  fully  substantiate  the  prop- 
osition that  under  these  circumstances  counsel  cannot 
be  deemed  to  have  a  substantial  adverse  interest.  See 
Remeckc  v.  Smith,  289  U.  S.  172;  Morton  v.  Commis- 
sioner, 109  F.  (2d)  47  (C.  C.  A.  7th). 

Similarly,  it  is  impossible  to  say  that  Harry  Warner 
had  a  substantial  interest  adverse  to  the  taxpayer.  In 
fact,  we  question  whether  he  had  any  adverse  interest 
at  all.     In   this   connection,   it   must   be   remembered 
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that  here  we  are  concerned  with  a  gift  tax  solely  upon 
the  income  of  the  trust,  so  the  only  question  is  whether 
Harry  Warner's  interest  in  the  income  of  the  trust 
might  be  adverse  to  a  determination  by  taxpayer  to 
exercise  the  power  to  alter,  amend  or  revoke.  Here 
the  facts  are  that  the  income  in  the  years  involved 
had  to  be  distributed  pursuant  to  the  terms  of  the 
trust  instrument  to  the  taxpayer,  his  wife  and  son — 
all  of  whom  were  then  living;  under  these  circum- 
stances Harry  Warner  could  actually  never  expect  to 
receive  any  of  the  income  and  thus  had  no  ^ interest'' 
whatever  in  it.  It  therefore  follows  that  Hariy  would 
have  no  adverse  interest  if  the  taxpayer  chose  to  alter 
the  terms  of  the  indenture  and  change  the  distributees 
of  the  trust  income. 

Furthermore,  even  if  it  may  be  said  that  Harry 
Warner  had  an  adverse  interest  in  the  distribution 
of  the  corpus,  this  interest  was  entirely  contingent, 
upon  three  factors:'  (1)  the  death  of  the  taxpayer's 
son  prior  to  the  termination  of  the  trust  without  issue 
living  at  that  time,  (2)  upon  his  (Harry's)  surviving 
at  the  termination  of  the  trust,  and  (3)  upon  the  non- 
existence of  next  of  kin  of  taxpayer  having  superior 
rights  at  that  time,  e.  g.,  taxpayer's  children  other 
than  the  son  specifically  mentioned.  (R.  53-54;  55-56; 
56-58;  58-60.)  Even  upon  satisfaction  of  all  of  these 
conditions  Harry  would  merely  share  as  one  of  the 
persons  who  could  take  under  the  laws  of  New  York 


'  There  was  also  a  provision  that  the  taxpayer's  son  might  direct 
payment  of  a  part  of  the  trust  res  to  his  (the  son's)  wife,  by  his 
Last  Will  and  Testament. 
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if  the  taxpayer  had  died  seized  and  possessed  of  the 
property.  Thus  it  appears  that  Harry  might  stand 
to  receive  as  much  by  inheritance,  as  one  of  the  next 
of  kin  or  a  beneficiary  under  taxpayer's  will,  as  he 
would  by  the  terms  of  the  trust  instrument.  Under 
these  circumstances  we  submit  that  his  adverse  in- 
terest, if  any,  is  obviously  nominal  and  technical  rather 
than  substantial  in  fact,  as  the  statute  requires.  See 
Commissioner  v.  Caspersen,  119  F.  (2d)  94  ((\  C.  A. 
3d),  certiorari  denied,  October  13,  1941. 

Finally,  as  a  practical  matter,  in  view  of  the  close 
family  tie-up  and  the  general  scheme  of  setting  up 
three  reciprocal  trusts  here  taxpayer  cannot  say  there 
was  a  substantial  possibility  that  Harry  Warner  w^ould 
refuse  to  cooperate.  The  facts  are  that  Harry,  Albert 
and  taxpayer  were  all  very  rich  and  the  whole  purpose 
of  simultaneously  setting  up  three  trusts  of  $2,000,000 
each  was  to  protect  their  own  families.  The  purpose 
was  understood  by  all  three  and  they  all  appeared  to 
have  implicit  confidence  in  each  other.  Together  they 
were  running  the  motion  picture  business  bearing  theii* 
name;  in  1927  they  had  formed  a  personal  holding 
company  called  Renraw,  Inc.,  for  the  purpose  of  ob- 
taining greater  economic  security  in  respect  of  their 
private  fortunes ;  until  his  death  in  1931  they  all  looked 
upon  Lewis  Warner,  Harry's  son,  as  the  family  rep- 
resentative and  the  one  who  might  be  expected  to  take 
care  of  their  wives  and  children.  (R.  38-43.)  In 
other  words,  their  personal  as  well  as  business  rela- 
tionship was  close  enough  to  attempt  another  joint 
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project,  this  tinie  for  the  purpose  of  minimizing  their 
personal  tax  liability.^ 

With  this  understanding  of  the  relationship  between 
the  brothers,  it  seems  clearly  mn^easonable  to  claim 
that  Harry  Warner  has  a  substantial  adverse  inter- 
est. The  question  is  a  practical  one  and  cannot  be 
decided  in  a  legal  vacuum.  Ftilham  v.  Commissioner^ 
110  F.  (2d)  916  (C.  C.  A.  1st).  Here  no  one  who  is 
realistic  can  deny  that  the  persons  in  w^hom  the  joint 
power  of  revocation  was  vested  would  respect  the  tax- 
payer's preference.  The  cases  bear  out  the  proposi- 
tion that  where  the  so-called  adverse  interest  is  sub- 
ject to  so  many  contingencies  and  further  where  there 
was  a  close  family  unit,  such  interest  could  not  prop- 
erly be  deemed  substantial  as  required  by  the  statute. 
See  Fulham  v.  Commissioner,  supra;  Commissioner  v. 
Caspersen,  supra;  Morton  v.  Commissioner,  supra, 

II 

Taxpayer's  payment  of  premiums  on  insurance  policies  held 
in  trust  constituted  gifts  of  future  interests  in  property 

As    the    Board    of    Tax    Appeals    has    indicated 
(R.  117),  the  only  other  question  remaining  for  deci- 

^  It  is  true  that  taxjDayer  had  no  direct  control  over  the  trust 
of  which  Harry  Warner's  family  was  the  beneficiary  and  of  which 
he  (the  taxpayer)  was  the  nominal  grantor;  there  the  persons 
having  the  power  to  revoke  were  Harry  Warner  or  Albert  Warner. 
However,  the  facts  are  that  in  the  trust  of  which  Harry  Warner 
was  the  nominal  grantor  and  Albert  Warner's  family  were  the 
beneficiaries  (Albert  having  a  joint  power  to  revoke)  the  taxpayer 
could  refuse  to  cooperate  and  in  this  way  could  exert  a  pressure 
on  Albert  Warner  to  prevent  revocation  of  the  trust  for  the  benefit 
of  Harry  Warner. 
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sion  is  whether  taxpayer  is  entitled  to  annual  exclu- 
sions up  to  $5,000  for  each  beneficiary  in  computing 
his  annual  gift  to  an  insurance  trust  resulting  from 
payment  of  the  annual  premiums.  Pursuant  to  the 
terms  of  the  trust  indenture,  the  trustees  were  to  col- 
lect the  proceeds  at  taxpayer's  death  and  distribute  a 
part  to  his  son  and  his  then  wife  if  they  survived,  with 
remainders  over  (R.  84-85),  and  hold  the  balance, 
distributing  the  income  to  the  same  parties  (R.  86-87, 
118).  The  Board  of  Tax  Appeals  held  that  the  pay- 
ment of  the  premiums  constituted  gifts  of  present 
interests  under  Section  504  (b)  of  the  Revenue  Act  of 
1932,  citing  cases,  and  concluding  as  follows:  ^^ Contra 
U.  S,  V.  Ryerson,  —  Fed.  (2d)  —  (7/9/40).''  Since 
the  Board's  decision  the  Supreme  Court  has  affirmed 
the  Ryerson  case,  Ryerson  v.  United  States,  312  U.  S. 
405. 

Section  504  (b)  of  the  Revenue  Act  of  1932  provides 
that  the  first  $5,000  of  each  gift  other  than  gifts  of 
future  interests  of  property  shall  be  excluded  for  the 
purposes  of  taxation.  We  submit  that  the  gifts  here 
involved  are  gifts  of  future  interest  and  hence  that  no 
exclusions  are  allowable.  This  Court  has  already  de- 
cided the  identical  question  in  favor  of  the  Conmiis- 
sioner  in  Commissioner  v.  Boeing,  on  October  23,  1941, 
not  yet  reported,  saying : 

Under  the  very  recent  decisions  in  United 
States  V.  Peherl  312  U.  S.  399,  and  Ryerson  v. 
U7iited  States,  312  U.  S.  405,  it  is  clear  that  the 
gifts  in  the  case  before  us  were  of  future  inter- 
ests so  far,  at  least,  as  concerns  the  proceeds  and 
the  income  from  the  proceeds  of  the  policies 
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themselves.      These  mature  only  on  the  death 
of  the  trustor.     *     *     * 

Under  these  circumstances  we  submit  that  taxpayer 
is  entitled  to  no  exclusions  in  respect  of  the  payment 
of  premiums  upon  policies  held  in  the  insurance  trust. 

CONCLUSION 

The  decision  of  the  Board  of  Tax  Appeals  is  wrong 
and  should  be  reversed. 
Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 
'Assistant  Attorney  General, 
J.  Louis  Monarch 
Gerald  L.  Wallace 
Wm.  L.  Gary 
Special  Assistants  to  the  Attorney  General 
December,  1941 


APPENDIX 

Revenue  Act  of  1932,  c.  209,  47  Stat.  169: 

Sec.  501.  Imposition  of  tax. 

(a)  For  the  calendar  year  1932  and  each  cal- 
endar year  thereafter  a  tax,  computed  as  pro- 
vided in  section  502,  shall  be  imposed  upon  the 
transfer  dui'inp-  s;uch  rvnlendar  year  hv  nny  m- 
ciividual,  resident  or  nonresident,  of  property 

'  by  gift. 

(b)  The  tax  shall  apply  whether  the  transfer 
is"  in  trust  or  otherwise,  whether  the  gift  is 
direct  or  indirect,  and  whether  the  property  is 
real  or  personal,  tangible  or  intangible ;  but,  in 
the  case  of  a  nonresident  not  a  citizen  of  the 
United  States,  shall  apply  to  a  transfer  only  if 
the  property  is  situated  within  the  United 
States.  The  tax  shall  not  apply  to  a  transfer 
made  on  or  before  the  date  of  the  enactment 
of  this  Act. 

(c)  The  tax  shall  not  apply  to  a  transfer  of 
property  in  trust  where  the  power  to  revest  in 
the  donor  title  to  such  property  is  vested  in  the 
donor,  either  alone  or  in  conjunction  with  any 
person  not  having  a  substantial  adverse  interest 
in  the  disposition  of  such  property  or  the  in- 
come   therefrom,    but    the    relinquishment    or 

lErmination   of   snph   powpv    rr>thpv  fhmi    hv  fV>P 

donor's  death)  shall  be  considered  to  be  a  trans- 
fer^y  the  donor  by  gift  of  the  proiK^iT'subJect 
To^ich  power,  and  any  payment  of  the  income 
therefrom  to  a  beneficiary  other  than  \]\v  donoT 
shall  be  considered  to  be-a-tLaiisf  er  by  the  donor 
of  such  income  by  gift     (U.  S.  C,  Title  2^ 

*  *  *  * 

488026-42  (35) 
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Sec.  504.  I^et  gifts. 

(a)  General  Definition. — The  term  ^^net 
gifts"  means  the  total  amomit  of  gifts  made 
during  the  calendar  year,  less  the  deductions 
provided  in  section  505. 

(b)  Gifts  Less  Than  $5,000.— In  the  case  of 
gifts  (other  than  of  future  interests  in  prop- 
erty) made  to  any  person  by  the  donor  during 
the  calendar  year,  the  first  $5,000  of  such  gifts 
to  such  person  shall  not,  for  the  purposes  of 
subsection  (a),  be  included  in  the  total  amount 
of  gifts  made  during  such  year.  (U.  S.  C., 
Title  26,  Sec.  553.) 

Revenue  Act  of  1934,  c.  277,  48  Stat.  680: 

Sec.  511.  Gifts  of  propeety  subject  to  power. 
Subsection  (c)  of  section  501  of  the  Revenue 
Act  of  1932  (relating  to  the  inapplicability  of 
gift  tax  in  the  case  of  the  transfer  of  property 
in  trust  subject  to  the  power  of  the  donor  to 
revest  title  in  himself)  is  repealed.  (U.  S.  C, 
Title  26,  Sec.  550.) 

Treasury  Regulations  79  (1936  Ed.)  : 

Art.  3.  Cessation  of  donor's  dominion  and 
control. — The  tax  is  not  imposed  upon  the  re- 
ceipt of  the  property  by  the  donee,  nor  is  it 
necessarily  determined  by  the  measure  of  en- 
richment resulting  to  the  donee  from  the  trans- 
fer, nor  is  it  conditioned  upon  ability  to  identify 
the  donee  at  the  time  of  the  transfer.  On  the 
contrary,  the  tax  is  a  primary  and  personal 
liability  of  the  donor,  is  an  excise  upon  his  act 
of  making  the  transfer,  is  measured  by  the 
value  of  the  property  passing  from  the  donor, 
and  attaches  regardless  of  the  fact  that  the 
identity  of  the  donee  may  not  then  be  known  or 
ascertainable. 

As  to  any  pro])erty,  or  part  thereof  or  interest 
therein,  of  which  the  donor  has  so  parted  with 
dominion   and   control   as  to  leave   in   him   no 
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power  to  cause  the  beneficial  title  to  be  revested 
in  himself,  the  gift  is  complete.  But  a  transfer 
(in  trust  or  otherwise),  though  passing  both 
legal  and  beneficial  title,  is  still  in  essence 
merely  formal  so  long  as  there  remains  in  the 
donor  a  power  to  cause  the  revesting  of  the 
beneficial  title  in  himself,  and  the  gift,  from 
the  standpoint  of  substance,  remains  incomplete 
during  the  existence  of  the  power.  A  donor 
shall  be  considered  as  having  the  power  to  re- 
vest in  himself  the  beneficial  title  to  the  prop- 
erty transferred  if  he  has  such  power  in 
conjunction  with  any  person  not  having  a  sub- 
stantial adverse  interest  in  the  disposition  of  the 
property  or  the  income  therefrom.  A  trustee, 
as  such,  is  not  a  person  having  a  substantial 
adverse  interest  in  the  disposition  of  the  trust 
property  or  the  income  therefrom.  The  relin- 
quishment or  termination  of  the  power,  occur- 
ring otherwise  than  by  the  death  of  the  donor 
(the  statute  being  confined  to  transfers  by  liv- 
ing donors),  is  regarded  as  the  event  which 
completes  the  gift  and  causes  the  tax  to  a])ply ' 
The  receipt  of  income  or  of  other  enjoyment  oi" 
the  transferred  property  by  the  transferee  or  by 
the  beneficiary  (other  than  by  the  donor  him- 
self) during  the  interim  between  the  making  of 
the  formal  transfer  and  the  relinquishment  or 
termination  of  the  power  operates  to  free  such 
income  or  other  enjoyment  from  the  donor's 
power  to  receive  it  himself,  and  constitutes 
a  gift  ot  such  income  or  of  such  other  enjoy- 
ment taxable  in  the  calendar  year  of  its  receipt. 
If  the  donor  contends  that  a  power  retained 
by  him  constitutes  beneficial  dominion  and  con- 


'  So  held  in  Burnet  v.  (ruggenhelm  (i288  U.  S.,  '280.  5")  S.  Ct.. 
309)  of  a  transfer  in  trust,  made  in  1917,  with  power  in  the  ilonor 
to  revoke,  which  power  he  relinquished  in  1925,  the  relinquish- 
ment heino-  treated  a  o-ift  subject  to  the  tax  imposed  bv  the  .liift  tax 
title  of  the  Revenue  Act  of  1924. 


trol,  and  that  by  reason  thereof  the  transfer  is 
not  in  substance  a  gift,  the  transaction  shall  be 
disclosed  in  the  return  and  evidence  sho^Ying  all 
relevant  facts,  including  a  copy  of  the  instru- 
ment by  which  the  transfer  was  made,  should  be 
submitted. 

Art.  11.  Future  interests  in  property. — No 
part  of  the  value  of  a  gift  of  a  future  interest 
may  be  excluded  in  determmmg  the  total  amount 
of  gifts  made  during  the  calendar  year.  ^^  Fu- 
ture interests''  is  a  legal  term,  and  includes 
reversions,  remainders,  and  other  interests  or 
estates,  whether  vested  or  contingent,  and 
whether  or  not  supported  by  a  particular  mter- 
est  or  estate,  which  are  limited  to  commerce  in 
use,  possession,  or  enjoyment  at  some  future 
date  or  time.     ^     ^     * 
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ON   PETITION   FOR   REVIEW   OF   DECISION    OF   THE 
UNITED  STATES  BOARD  OF  TAX  APPEALS 


BRIEF  FOR  THE  RESPONDENT 

Preliminary  Statement 

This  is  a  petition  by  the  Commissioner  of  Internal 
Revenue  to  review  a  decision  of  the  Board  of  Tax  Appeals 
entered  in  favor  of  the  respondent  on  December  13,  1940 
(R.  120).  The  appeal  involves  gift  taxes  alleged  to  be 
due  from  tlie  respondent  for  the  calendar  years  1932, 
1933  and  1935.  The  opinion  of  tlie  United  States  Board 
of  Tax  Appeals  is  reported  at  42  B.T.A.  954,  and  is  to 
be  found  at  pages  112  to  119  of  the  Record  in  this  appeal. 


The  Supreme  Court  of  the  United  States  having 
rendered  its  opinion  in  Ryerson  v.  U.  S.,  312  IT.  S.  405, 
the  respondent  herein  admits  that  assignment  of  error 
No.  6  (R.  125),  is  correct  and  that  the  decision  of  the 
Board  of  Tax  Appeals  should  be  modified  accordingly. 
This  eliminates  further  consideration  of  Question  num- 
bered 2  (petitioner's  brief,  pp.  2,  7). 

Statement  of  Facts 

The  opinion  of  the  Board  of  Tax  Appeals  adopted  the 
facts  as  stipulated  (R.  113).  They  may  be  smnmarized  as 
follows : 

The  three  AVarner  brothers,  Harry,  Albert  and  Jack 
L.  Warner,  were  at  all  times  and  still  are  the  principal 
executive  officers  of  Warners  Bros.  Pictures,  Inc.,  a 
Delaware  corporation,  which  in  1923,  acquired  the  assets 
of  a  partnership  then  composed  of  the  aforesaid  three 
brothers  and  a  fourth  brother,  Samuel  L.  Warner,  since 
deceased.  The  partnership  was  engaged  in  the  business 
of  producing  and  distributing  silent  motion  pictures 
and  the  corporation  continued  the  business  of  the  part- 
nership, and  since  1926  has  been  a  producer,  distributor 
and  exhibitor  of  talking  motion  pictures.  Until  the 
time  of  his  death  in  October,  1927,  Samuel  L.  Warner, 
the  deceased  brother,  was  one  of  the  principal  execu- 
tives of  the  corporation,  as  was  Lewis  J.  Warner,  the 
son  of  Harry  M.  Warner,  up  until  tlie  time  of  his  pre- 
mature death  in  April,  1931  (R.  37). 

The  motion  picture  business  engaged  in  by  Warner 
Brothers,  the  partnership,  and  by  the  corporation, 
Warner  Bros.  Pictures,  Inc.,  was  speculative  and 
fluctuating  (E.  39).    With  the  advent  of  *' sound",  the  busi- 


ness  of  the  corporation  rapidly  expanded,  but  continued  to 
be  hazardous  and  volatile.  The  stock  of  Warner  Bros. 
1  Pictures,  Inc.  fluctuated  violently  on  the  New  York 
Stock  Exchange.  From  January  1926  through  Sep- 
tember 1926  the  market  quotations  rose  from  $15  to 
$70  a  share.  From  May  1927  to  April  1928  the  price 
had  receded  to  as  low  as  $30  a  share.  But  in  Septem- 
])or  and  October  1928  the  stock  advanced  to  as  high  as 
$138  a  share,  but  receded  in  March  1929  to  $100  a  share. 
Thereafter  it  was  split  two  for  one  and  in  November 
1929  sold  at  $30  per  share  (new  stock),  a  decline  of 
40  points  from  the  previous  March.  But  in  March, 
April  and  May  1930,  the  new  stock  sold  at  $80  a  share 
or  an  equivalent  of  $160  for  each  share  of  the  old  stock. 
In  June  1930  the  price  declined  again  to  $45  a  share; 
in  August  1930  to  $25  a  share  and  in  June  1931  to  $5 
a  share  and  finally  in  May  1932  to  75  cents  a  share 
(R.  38).  The  date  of  the  Trust  Indenture  involved  is 
May  26,  1932. 

In  1928  and  1929,  each  of  the  three  Warner  brothers 
was  the  owner  of  a  substantial  fortune  invested  almost 
entirely  in  Warner  Bros.  Pictures,  Inc.  securities.  The 
corporation  in  which  their  fortunes  were  so  invested 
had  been  in  frequent  need  of  financing,  and  particularly 
in  its  process  of  expansion,  became  at  times  heavily 
indebted  to  banks  and  bankers  for  borrowed  money. 
Believing  that  they  would  obtain  greater  protection  for 
their  investments  in  the  company  and  assure  the  company 
a  stronger  financial  position,  the  Warners  determined 
to  liquidate  a  part  of  their  holdings  in  securities  of  the 
company,  so  as  to  make  cash  available  wliich  they  could 
loan  to  it  as  and  when  needed.  This,  they  proceeded  to 
do,   with   resulting  accumulation   of   large   cash    reserves 


which  from  time  to  time,  through  the  medium  of  Eenraw 
Inc.,  a  corporation  owned  by  them,  were  loaned  to  the 
Warner  Corporation,  at  one  time  indebted  to  them  for 
cash  loans  of  between  five  and  six  million  dollars  (R.  38). 

Renraw,  Inc.,  incorporated  under  the  laws  of  the  State 
of  New  York  in  1925,  had  an  original  capital  of  500  shares 
equally  divided  among  the  Warner  brothers.  On  July 
27th,  1929,  in  connection  with  an  increase  in  the  capital 
of  Renraw,  Inc.,  60,000  shares  of  new  preferred  stock  were 
issued  in  equal  amounts  to  the  three  brothers,  in  con- 
sideration of  the  payment  by  them  of  $6,000,000  in  cash, 
obtained  by  them  through  the  sale  of  Yv^arner  Bros.  Pic- 
tures Inc.  stock  as  aforesaid  (R.  39). 

Increasing  profit  in  the  operation  of  its  business  dur- 
ing the  years  1929  and  1930,  made  it  possible  for  Warner 
Bros.  Pictures,  Inc.,  to  repay  to  Renraw,  Inc.  substantial 
amounts  of  the  foregoing  loans  and  the  balance  thereof 
was  liquidated  when  the  corporation  secured  funds  by  new 
financing  in  September,  1930  (R.  39). 

At  this  point  the  Warner  brothers,  realizing  that  they 
were  in  a  position  to  segregate  a  part  of  their  resources 
and  remove  the  same  from  existing  hazards  of  the  motion 
picture  business,  began  in  March,  1930,  through  Renraw, 
Inc.,  to  purchase  United  States  Government  obligations, 
which  they  did  to  the  extent  of  $5,600,000  of  such  obliga- 
tions (R.  39-41).  This  completed  the  first  step  in  their 
projected  jDlan  of  economic  security  for  themselves,  their 
wives  and  their  children. 

While  the  business  was  building  up  and  the  Warner 
resources  were  increasing,  Lewis  J.  Warner,  tlie  only  son 
of  Harry  M.  Warner,  oldest  of  the  Warner  brothers,  and 
who  was  himself  an  employee  and  officer  of  Warner  Bros. 
Pictures,  Inc.,  was  regarded  by  his  father  and  uncles  as 


the  ultimate  representative  of  the  interests  of  the  Warner 
family  in  the  corporation  of  Warner  Bros.  Pictures,  Inc. 
(11.  37).  The  death  of  Lewis  Warner  on  April  4,  1931 
was  a  great  shock  to  his  father  and  had  an  important 
effect  upon  the  plans  of  the  father  and  uncles  in  the 
arrangement  of  their  personal  fortunes.  They  could  no 
longer  look  to  Lewis  as  the  one  who  might  he  expected 
to  take  care  of  the  wives  and  children  of  the  Warner 
family  and  to  be  the  ultimate  representative  of  the  family 
interests.  Accordingly,  the  Warner  brothers  after  dis- 
cussions among  themselves  and  with  their  financial  ad- 
visors concerning  the  best  means  to  be  employed  to  insure 
the  financial  security  of  themselves  and  their  families  and 
to  protect  that  security  against  all  exigencies  decided  to 
establish  trust  funds  (R.  40,  41). 

Each  brother  determined  to  transfer  his  $2,000,000  of 
Government  securities  to  a  trust  in  such  form  that  the 
corpus  would  be  secured  from  the  hazards  of  business, 
secured  against  any  actions  by  the  brothers  individually 
or  collectively  or  by  the  members  of  their  immediate 
families,  secured  for  the  protection  of  the  waves  and 
children  of  the  three  Warners  (R.  42).  This  completed 
the  second  step  in  their  projected  plan  for  security. 

The  decision  to  establish  trust  funds  having  been  made, 
the  capital  of  Renraw,  Inc.,  was  reduced  and  each  of  the 
Warner  brothers  surrendered  to  Renraw,  Inc.,  the  20,000 
shares  of  preferred  stock  ow^ned  by  him  and  received  an 
equal  one-third  of  $5,600,000  face  amount  of  Govern- 
ment obligations,  and  other  assets  to  the  amount  of 
$400,000.  The  $400,000  was  used  to  purchase  additional 
United  States  Government  obligations  so  that  each  brother 
became,  in  December  1931,  the  owner  of  $2,000,000  princi- 
pal amount  of  U.  S.  Government  obligations  (R.  41,  42). 


Having  decided  that  the  general  objectives  referred  to 
above  could  be  accomplished  by  the  establishment  of  trust 
funds,  the  Warners  consulted  their  counsel,  Stanleigh  P. 
Friedman,  explained  to  him  the  objectives  desired,  and 
arranged  for  the  representatives  of  Central  Hanover  Bank 
and  Trust  Company  of  New  York  City  to  co-operate  with 
him  in  the  preparation  of  definitive  papers  (R.  42).  Mr. 
Friedman  has  been  the  advisor  and  counsel  of  the  "Warner 
brothers  personally,  and  of  the  corporations  in  which 
they  have  been  interested,  and  of  members  of  the  Warner 
families  from  1912  to  the  present  time.  He  has  at  all 
times  enjoyed  the  confidence  and  affection  of  all  members 
of  the  AVarner  families.  To  provide  that  in  the  event  of 
the  death  of  one  of  the  brothers,  his  widow  and  children 
would  not  be  subjected  to  the  influence  of  the  remaining 
two  brothers,  alone,  because  each  brother  had  his  own 
idea  of  policy  and  was  not  willing  to  subject  his  estate 
to  different  philosophies  of  investment  of  the  sur^aving 
brothers  alone,  Mr.  Friedman  was  integrated  into  each 
of  the  trusts  as  a  permanent  trustee  and  as  one  of  those 
having  joint  power  to  amend  or  revoke  (R.  43,  44). 
Neither  Mr.  Friedman  nor  the  legal  representatives  of 
Central  Hanover  were  consulted  until  after  the  Warner 
brothers  had  decided  on  the  establishment  of  trusts  to 
achieve  the  general  objectives  hereinbefore  set  forth.  In 
the  course  of  discussions  which  followed,  counsel  advised 
that  the  trusts  be  drawn  in  the  form  in  which  they  were 
finally  executed  in  order  to  carry  out  their  intentions  to : 


(a)  secure  a  *^ maximum  of  irrevocability"*  by  the 
grantor ; 

(b)  make  it  impossible  for  any  one  of  the  brothers 
to  ** invade  the  corpus"; 

(c)  exclude  any  ^^possibility  of  reverter"  of  the 
corpus  of  any  trust; 

(d)  eliminate  the  grantor  of  each  trust  from  becom- 
ing a  possible  income  beneficiary; 

(e)  provide  that  in  the  event  of  the  death  of  any 
brother  his  widow  and  children  would  not  be 
subject  to  the  influence  and  divergent  invest- 
ment policies  of  the  remaining  brothers  alone; 

(f)  minimize  and  avoid  estate  taxes  which  counsel 
believed  might  be  due  under  some  different 
form  of  trust  procedure  than  that  w^hich  was 
adopted  (R.  43,  44). 

Therefore,  and  as  the  final  step  in  their  plans,  on  or 
about  May  26th,  1932,  Albert  Warner,  a  brother  of  the 
respondent  herein,  executed  an  Indenture  of  Trust,  bearing 
said  date,  of  which  a  copy,  as  executed,  is  attached  to  the 
Stipulation  of  Facts  as  Exhibit  A  (R.  51-80).  On  or  before 
June  4th,  1932,  Albert  Warner  delivered  said  Indenture  to 
the  trustees  named  therein  and  delivered  to  Central  Han- 
over, one  of  the  trustees,  on  behalf  of  all  of  them, 
$2,000,000  principal  amount  of  United  States  Government 
obligations,  which  belonged  to  him  and  for  which  a  receipt 
was  executed  and  delivered  to  him  by  Central  Hanover  de- 
scribing said  securities  by  number  and  amount  (R.  32). 


*  Misquoted  as  "maximum  of  revocability"  in  the  Opinion  of  tlie  Board  of 
Tax  Appeals  and  in  the  Brief  for  Petitioner.     (See  Stipulation,  par  18,  R.  43.) 
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The  income  received  by  the  trust  executed  by  Albert 
Warner  was  entirely  paid  out  to  the  beneficiaries  and 
treated  by  them  for  Federal  income  tax  purposes  as  tax- 
able income  for  the  years  and  in  the  amounts  following: 

Jack  L.  Warner      Irma  Warner     Jack  M.  Warner 

1932 $20,009.16  $10,004.52  $10,004.52 

1933 35,542.25  17,774.49  17,774.49 

1934 42,391.13  21,581.76  21,195.58 

1935 37,174.97  16,678.18  18,581.60 

(R.  35,  36) 

Petitioner  contends  that  the  foregoing  payments  to 
Irma  and  Jack  M.  Warner  were  gifts  to  them  by  re- 
spondent. 

Since  the  petitioner  in  his  Statement  of  Facts  has 
considered  it  convenient  for  comparison  to  tabulate  sig- 
nificant provisions  of  the  Albert  Warner  Trust  and  two 
other  trusts  created  by  his  brothers  (petitioner's  brief, 
p.  4),  we  are  constrained  to  point  out  his  failure  to  include 
as  one  of  the  trustees  in  each  trust,  the  person  called  by 
him  the  ^^ nominal  grantor".  The  petitioner's  tabulation 
also  contains  the  additional  error  that  Harry  M.  Warner 
is  named  as  a  beneficiary  of  the  trust  in  which  the  **  tax- 
payer" is  referred  to  as  the  '* nominal  grantor".  To 
correct  these  errors  and  to  prevent  the  confusion  which 
might  result  from  petitioner's  self-serving  reference  to 
Jack  as  the  ** taxpayer",  we  submit  the  following  accurate 
tabulation. 
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Albert  Warner 
Harr}-  M.  Warner, 
Jack  L.  Warner 
Stanleigh  P.  Friedman 
Central  Hanover  Bank 

Albert  Warner 
Jack  L.  Warner 
Stanleigh  P.  Friedman 

Albert  Warner, 
if  alive — if  not 
alive,  then  his  estate 
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Rea  Warner 

Betty  Warner  (Sperling) 

(then  a  minor) 

Doris  Warner  LeRoy 

(then  a  minor — 

wife  and  daughters 

of  Harry  M. 

Warner) 

Albert  Warner 
Harry  M.  Warner 
Jack  L.  Warner 
Stanleigh  P.  Friedman 
Central  Hanover  Bank 

Albert  Warner 
Harry  M.  Warner 
Stanleigh  P.  Friedman 

Harry  Al.  Warner, 
if  alive — if  not  alive, 
then  his  estate 
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Jack  L.  Warner 
Irma  Warner 

(divorced  wife  of 

JackL.) 
Jack  M.  Warner 

(then  a  minor) 

Albert  Warner 
Harry  M.  Warner 
Jack  L.  Warner 
Stanleigh  P.  Friedman 
Central  Hanover  Bank 

Jack  L.  Warner 
Harry  M.  Warner 
Stanleigh  P.  Friedman 

Jack  L.  Warner, 

if  alive — if  not  alive, 
then  his  estate 
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3.    Persons  having 
the  joint  power 
to   amend   and 
revoke 

4.    Recipient  of  cor- 
pus in  event  of 
revocation 

The  trustees  of  the  respective  trusts  duly  qualified 
and  entered  upon  the  performance  of  their  duties  as 
trustees  under  said  Indentures,  collected  the  income  aris- 
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ing  out  of  the  securities  constituting  the  trust  corpora 
and  paid  the  entire  amount  thereof,  less  commissions,  to 
the  respective  beneficiaries  named  in  said  Indenture  in 
accordance  with  the  terms  thereof  (R.  33). 

Questions  Presented 

The  question  in  the  case  as  presented  by  the  petitioner 
(his  brief  p.  1)  is  predicated  upon  assumptions  of  fact  so 
prejudicial  to  open-minded  consideration  of  the  case, 
that  we  take  exception  thereto.  The  petitioner  avoids  the 
force  of  the  facts  as  stipulated  and  creates  a  structure 
upon  which  he  expounds  the  law  which  would  be  appli- 
cable if  the  facts  were  assumed  by  him. 

The  primary  issue  in  this  case  is  (1)  whether  Albert 
Warner  is  the  real  grantor  and  settlor  of  a  trust  created 
by  him  consisting  of  securities  owned  by  him  and  deliv- 
ered to  trustees  named  in  a  Trust  Indenture  executed 
and  delivered  by  him  in  which  he  does  not  reserve  the 
power  to  revoke,  alter  or  amend  the  trust,  either  in  him- 
self alone  or  in  conjunction  with  any  person,  or  whether 
by  virtue  of  a  legal  fiction  Jack  L.  Warner,  one  of  the 
beneficiaries  may  be  treated  as  real  grantor;  and,  (2)  if 
the  latter,  whether  such  substituted  grantor  has  such  ex- 
clusive, absolute  and  unconditional  power  of  recall  and 
revocation,  or  dominion  and  control  over  the  trust  (ig- 
noring adverse  interests)  that  the  payments  of  income 
from  said  trust  by  the  trustees  to  the  beneficiaries  other 
than  Jack  L.  Warner,  constitute  gifts  by  Jack  subject 
to  Gift  Tax  Law.  Moreover,  the  trust  was  created  on 
May  26th,  1932,  before  the  incidence  of  the  Gift  Tax  Law. 
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If  petitioner  fails  to  substantiate  the  fictitious  situa- 
tion which  he  has  sought  to  create  by  the  substitution  of 
Jack  as  the  grantor  of  the  trust  created  by  Albert,  this 
being  his  major  premise  and  the  sine-qua-non  of  his 
success   in  this  appeal, — his  entire  case  falls. 

On  the  other  hand,  if  peradventure,  the  petitioner 
should  prevail  on  the  main  issue  that  Jack  L.  Warner  is 
in  theory  of  law  the  grantor  of  Albert's  trust,  the  peti- 
tioner must  nevertheless  establish — and  the  burden  is 
uj)on  him  to  do  so — that  the  trust  is  of  such  a  character 
as  to  make  the  income  payments  to  the  beneficiaries, 
transfers  by  Jack  subject  to  Gift  Tax. 


POINT  I 

Albert  Warner  is  the  grantor  and  settlor  of  the 
trust  created  under  Indenture  of  Trust  executed  by 
him,  and  he  was  the  owner  of  the  securities  which 
he  delivered  to  the  trustees  as  the  corpus  of  said 
trust.  There  is  no  justification  for  the  assertion  by 
the  Commissioner  that  Jack  L.  Warner  is  the  settlor. 

The  contention  of  the  petitioner  (pages  8  and  11  of 
his  brief),  is  that  ^' under  the  circumstances  of  this  case'' 
Jack  L.  Warner  is  ^Hhe  real  grantor"  of  the  trust  cre- 
ated by  Albert  Warner;  that  because  lie,  Jack  L.  Warner, 
has  "retained  the  power  to  revoke''  (which,  of  course,  he 
could  not  have  retained  unless  it  be  admitted  that  he  was 
the  grantor)  along  with  two  other  persons  having  no 
adverse  interest  (contrary  to  fact),  he  is  subject  to  gift 
tax  with  respect  to  the  income  paid  by  the  trustees  to  liis 
divorced  wife  Irma  and  son.  Jack  ]\r.  Warner.  To  justify 
this  argument  lie  departs  from  the  record,  and  extracts 
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from  the  Stipulation  of  Facts  the  fiction  that  Jack  and 
not  Albert  is  the  real  grantor  of  the  trust.  Proceeding 
upon  this  fictitious  transposition  of  grantors, — indispen- 
sable to  his  entire  case, — he  indulges  in  an  exposition  of 
the  legal  consequences  which  would  follow  if  Jack  were 
the  creator  and  grantor  of  the  trust  in  question. 

The  facts  as  stipulated  disprove  the  petitioner's  allega- 
tions and  reject  his  unwarranted  conclusions. 

The  Trust  Indenture  under  review  sets  up  trust  funds 
(a)  for  the  benefit  of  Irma  S.  Warner,  for  life,  with 
remainder  over;  (b)  for  the  benefit  of  Jack  M.  Warner, 
son  of  Jack  L.  Warner,  for  life,  mth  remainder  over, 
and  (c)  for  the  benefit  of  Jack  L.  Warner  for  life,  with 
remainder  over. 

The  trustees  are  the  grantor  (Albert  Warner),  his 
two  brothers,  Harry  M.  and  Jack  L.,  Stanleigh  P.  Fried- 
man and  Central  Hanover  Bank  and  Trust  Company. 
Their  powers  are  narrowly  limited.  With  respect  to 
investments — paragraph  3  of  the  Indenture  provides,  that 
the  trustees  may  continue  to  hold  in  the  trust  all  prop- 
erty conveyed  thereto,  but  in  the  event  of  a  sale  of  all 
or  any  part  thereof,  the  reinvestment  of  the  proceeds 
is  limited  to  United  States  obligations,  to  obligations  of 
any  State  and  to  the  obligations  of  a  county  or  city  only 
of  the  States  of  New  York,  New  Jersey,  Massachusetts, 
Pennsylvania,  Ohio,  Illinois,  Maine,  Ehode  Island,  Mary- 
land and  California.  The  power  of  sale,  itself,  may  only 
be  exercised  upon  direction  of  the  three  Warners  acting 
''jointly  and  unanimously' ^^  so  long  as  the  three  are 
living.  It  should  be  noted  that  upon  the  death  of  any 
one  of  the  Warner  brothers,  Stanleigh  P.  Friedman  auto- 
matically succeeds  to  the  powers  of  the  decedent,  as 
representative  of  the  beneficiaries.     The  exercise  by  the 
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trustees  of  any  right  of  conversion  or  subscription  or 
participation  in  a  reorganization,  consolidation,  etc.,  re- 
quires similar  joint  and  unanimous  action.  There  is  a 
marked  absence  of  broad  powers  of  investment  and  man- 
agement in  the  trustees. 

When  Albert  Warner,  on  June  4th,  1932,  delivered, 
$2,000,000  of  his  securities  to  Central  Hanover,  he  com- 
pletely divested  himself  of  all  ownership,  enjoyment, 
domination  and  control  thereof.  In  the  Trust  Indenture 
executed  and  delivered  simultaneously  therewith,  he  re- 
served no  power  in  himself  alone  or  in  conjunction  with 
any  person  to  alter,  amend  or  revoke  the  trust. 

The  trustees  who  accepted  the  trust  became  legally 
bound  to  administer  the  trust  in  accordance  with  the 
terms  and  obligations  of  the  Trust  Indenture.  This  in- 
cluded a  paramount  duty  on  all  of  the  trustees,  includ- 
ing Albert  Warner  as  a  trustee  of  this  particular  trust, 
to  see  that  the  objectives  of  the  trust  were  preserved 
regardless  of  wiiether  he  be  considered  grantor  or  **re- 
vocator.''  Albert,  as  trustee,  holds  a  position  of  substance 
and  has  a  vital  obligation  to  protect  the  interest  of  his 
cestuis.  (Cf.  tabulation  page  9.)  All  payments  of  income 
thereunder  to  the  beneficiaries  were  in  pursuance  of  legal 
obligations  assumed  by  the  trustees  on  June  4th,  1932. 
The  beneficiaries  w^ere  at  all  times  thereafter  in  a  position 
to  insist  upon  fulfilment  of  those  obligations  by  payment 
to  them  of  the  income  to  which  they  were  entitled  by 
virtue  of  a  completed  gift  then  made.  (Cf.  Mead  v.  Com- 
missioner, 41  B.T.A.  424.) 

There  is  a  power  of  revocation  set  forth  in  the  Inden- 
ture but  it  is  vested  not  in  the  grantor,  but  in  Harry  M. 
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Warner,  Stanleigh  P.  Friedman  and  Jack  L.  Warner 
and  tlieir  survivors  acting  jointly  and  unanimously  (In- 
denture, Paragraphs  5  and  11,  E.  73,  79).  Paragraph  5 
of  the  Indenture  among  other  things,  states — 

'*In  case  this  Indenture  and  the  trusts  hereby 
created  shall  be  revoked  in  whole  or  in  part,  the 
property  constituting  the  trust  estate  or  so  much 
thereof  as  to  which  the  trust  is  revoked  shall  be 
transferred,  assigned  and  delivered  by  the  Trustees 
to  Jack  L.  Warner  or  to  the  estate  of  Jack  L. 
Warner,  if  he  be  deceased." 

In  the  event  that  a  dispositive  provision  in  favor  of 
any  beneficiary  is  revoked,  that  part  as  to  which  it  may 
be  revoked,  by  the  very  act  of  revocation,  would  pass  to 
Jack  L.  Warner  or  his  estate,  freed  from  the  trust. 

There  is  no  ''possibility  of  reverter"  in  the  grantor. 

The  grantor  Albert  Warner  was  advised  by  counsel 
to  avoid  the  reservation,  however  remote,  of  any  inter- 
est in  the  trust  res,  lest  that  remote  interest,  bring  the 
trust  res  within  the  reckoning  of  his  taxable  estate  upon 
death  (R.  43).  Albert  accepted  the  advice  of  counsel  to 
execute  an  Indenture  which  had  been  drawn  deliberately 
with  the  foregoing  purpose. 

Harry  M.  Warner  and  Stanleigh  P.  Friedman  are  per- 
sons having  substantial  adverse  interests. 

The  petitioner  recognized  however,  that  he  could  not 
rest  his  case  solely  upon  the  hypothesis  that  Jack  L. 
Warner  was  the  settlor  of  the  trust  and  so  proceeded 
with  a  furtlier  arbitrary  assertion,  indispensable  to  his 
theory,  viz.:  that  Harry  M.  Warner  and  Stanleigh  P. 
Friedman  are  persons  having  no  substantial  adverse  in- 
terest in  the  disposition  of  the  trust  property  or  the  in- 
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come  therefrom.  The  evidence  is  to  the  contrary.  The 
question  of  adverse  interest  is  fully  discussed  in  Point  II 
{infra,  p.  20  et  seq.). 

Substitution  of  Jack  for  Albert  as  grantor  compels 
elimination  of  Jack  as  a  ''revocator". 

Certain  dominant  purposes  and  reasons  dictated  the 
limitations  imposed  by  the  Trust  Indenture  upon  each 
of  the  persons  or  groups  of  persons  who  were  to  assume 
the  responsibilities  assigned  to  them  by  that  instrument. 
One  of  the  most  important  restrictions  carried  out  the 
intention  that  the  grantor  of  the  trust  was  not  and  could 
not  be  a  ^'revocator".  When  the  Commissioner  finds  it 
in  the  interest  of  the  Kevenue  to  indulge  in  the  trans- 
position of  grantors  (Jack  for  Albert)  he  does  violence 
to  both  the  intention  and  the  action  of  the  parties  affected 
by  the  Indenture.  The  motive  for  his  doing  so  is  that, 
by  substituting  Jack  for  Albert  as  the  grantor,  he  gains 
a  grantor  who  is  also  a  ^^revocator"  and,  in  the  absence 
of  adverse  interests,  the  statute  would  operate  without 
help  to  give  the  Commissioner  the  result  that  he  wishes. 

It  would  be  easier  to  condone  the  substitution  of  Jack 
for  Albert  as  a  grantor  if  the  Commissioner  carried  his 
transposition  to  its  logical  conclusion  and  substituted 
Albert  for  Jack  as  a  **revocator'\  We  may  only  con- 
clude that  he  stops  short  in  the  logical  process  because 
he  realizes  that  the  substitution  of  Albert  for  Jack  as  a 
**revocator''  would  defeat  his  purpose,  although  the  inten- 
tion to  maintain  irrevocability  by  the  grantor  would  be 
respected  by  so  doing. 

Petitioner's  contention  for  substitution  of  grantors  is 
grounded  upon  the  case  of  Allen  S.  Lehman,  39  B.T.A. 
17,  affirmed  (CCA.  2,  1940),  109  F.  (2d)  99. 
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In  that  case  the  decedent  Harold  Lehman  and  his 
brother  owned  undivided  interests  in  an  account  contain- 
ing securities.  Each  created  inter  vivos  trusts  for  the 
life  of  the  other,  with  absolute  power  in  each  beneficiary 
to  withdraw  $150,000  before  a  certain  date.  Harold  died 
without  having  exercised  this  power  and  the  amount  as  to 
which  it  could  have  been  exercised  was  included  in  his 
taxable  estate. 

It  is  significant  in  the  Lehman  case  that  each  grantor 
vested  in  the  beneficiary,  his  brother,  the  absolute  and 
exclusive  right  to  invade  the  corpora  of  the  trusts  for 
his  own  benefit  to  the  extent  of  $150,000,  without  consulta- 
tion with  or  consent  of  the  other,  or  the  trustees  or  any 
person  whatsoever.  The  two  transfers  occurred  under 
such  circumstances  that,  when  completed,  eacli  of  the 
transferors  w^as  in  no  different  position  with  respect  to 
$150,000  than  if  he  had  taken  $150,000  of  his  own  money 
and  put  it  where  he  could  lay  his  hands  on  it  wiienever 
he  wanted  it.  On  these  facts,  no  one  can  be  surprised 
that  the  Board  and  Circuit  Court  of  Appeals  included 
$150,000  in  the  taxable  estate  of  the  decedent. 

In  Commissioner  v.  Dravo  (CCA.  3),  119  F.  (2d) 
97,  the  Court  affirming  the  Board  comments  on  the  Lehman 
case. 

In  the  Dravo  case  two  brothers  and  their  wives  ex- 
ecuted reciprocal  trusts,  each  brother  for  his  wife,  and 
each  wife  for  her  husband.  There  was  a  provision  in  each 
trust  whereby  the  trustees  could  in  their  discretion  ad- 
vance portions  of  the  principal  of  the  wife's  trust  to  her 
husband,  and  portions  of  tlie  principal  of  the  husband's 
trust  to  his  wife.  The  Commissioner  urged  that  the  cor- 
pora of  these  trusts  were  taxable  for  estate  tax  to  the 
estates  of  the  two  husbands  under  the  authority  of  the 
Lehman  case. 
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The  Circuit  Court  of  Appeals  distinguished  the  Leh- 
man case,  and  noted  especially  ^^that  there  the  life  bene- 
ficiary was  given  an  unqualified  power  to  invade  the 
corpus  of  the  trust  created  by  his  brother." 

The  Board  of  Tax  Appeals,  in  40  B.T.A.  309  had  pre- 
viously denied  the  contention  of  the  Commissioner  in  the 
following  language  at  page  322: 

^^We  do  not  think  we  have  the  same  situation 
here  as  we  had  in  the  Lehman  case.  There  the 
decedent  gave  his  brother  Allan  the  absolute  and 
unconditional  right  to  withdraw  the  $150,000  in  ex- 
change for  similar  rights  of  the  decedent  in  the 
trust  created  by  Allan.  No  such  absolute  and  un- 
conditional rights  are  present  in  the  instant  pro- 
ceedings. Neither  of  the  decedents  here  could 
withdraw  any  of  the  principal  of  his  wife's  trust 
at  his  pleasure,  nor  could  either  wife  withdraw 
any  of  the  principal  of  her  husband's  trust  at 
her  pleasure.  Neither  Francis  nor  Ralph  ever  re- 
ceived any  part  of  the  principal  deposited  under 
the  deeds  of  their  respective  wives.  Any  payment 
of  principal  under  article  second,  section  1,  of  any 
of  the  four  trusts  could  be  made  only  in  discretion 
of  the  trustees,  and  if  they  abused  this  discretion 
they  would  render  themselves  liable  to  any  re- 
mainderman whose  interest  would  thereby  be  ad- 
versely affected.  Cf.  ITiggins  v.  White,  93  Fed. 
(2d)  357.  We  hold  that  no  part  of  the  corpora  of 
the  four  trusts  is  includable  in  the  respective  gross 
estates  of  the  decedents  by  reason  of  the  provision 
contained  in  article  second,  section  1,  of  all  four 
trusts  whereby  the  trustees  could  in  their  discretion 
advance  portions  of  the  principal  of  the  wife's 
trust  to  her  husband  and  vice  versa." 
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To  support  his  insistence  that  the  case  at  Bar  is  fac- 
tually similar  to  the  Lehman  case,  petitioner's  counsel 
(pp.  4,  12  of  his  brief)  quotes  a  statement  by  the  Board 
member  in  this  case,  which  the  petitioner  calls  a  finding 
of  fact.  The  quotation  of  itself  is  dictum  and  only  indi- 
cates the  necessity  for  an  exhaustive  examination  of  all 
of  the  facts  and  circumstances  before  reaching  a  conclu- 
sion on  whether  the  trusts  as  established  should  be  re- 
spected.* The  necessity  for  such  examination  of  the 
attendant  circumstances  has  nowhere  been  expressed  more 
forcefully  than  by  the  Circuit  Court  of  Appeals  in  the 
Bravo  case. 

It  has  been  stipulated  and  agreed  that  the  respondent 
and  his  brothers  were  motivated  to  set  up  the  trusts  so 
that  the  corpora  should  be  secured  from  the  hazards  of 
the  business,  secured  against  the  action  of  the  brothers 
themselves  and  each  other,  and  secured  for  the  protection 
of  their  wives  and  children.  To  accomplish  this,  they  de- 
liberately and  irrevocably  integrated  into  the  situation  a 
trusted  third  person,  their  friend  and  counsellor,  without 
whose  consent  no  one  of  the  trusts  could  be  revoked.  It 
was  his  role  and  obligation  to  represent  the  wives  and 
children,  to  provide  that  in  the  event  of  tlie  death  of 
one  of  the  brothers  his  widow  and  children  would  not  be 
subject  to  the  influence  of  the  remaining  two  brothers 
alone,  because  each  brother  had  his  own  idea  of  policy, 
and  was  not  willing  to  subject  his  estate  to  different 
philosophies  of  investment  of  the  surviving  brothers  alone. 
(R.  42,  43  and  44).  He  would  veto  any  action  adversely 
af^ectinc:  the  interest  of  the  wives  and  cliildren. 


*  The  two  cases  cited  by  petitioner  at  pages  14  and  15  of  his  brief,  Chase 
National  Bank  v.  United  States,  278  U.  S.  327,  and  Helvering  v.  LeGierse, 
312  U.  S.  531,  are  excellent  examples  of  the  necessity  for  this  approach. 
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There  is,  therefore,  no  unconditional  and  absolute  right 
in  the  reKspondent  in  the  instant  proceeding  to  revoke,  alter 
or  amend  the  Trust  Indenture  at  pleasure.  To  argue  that 
there  is,  requires  reconstruction  of  the  premises  in  defi- 
ance of  the  intent  of  the  parties  and  the  language  of  the 
trust  instrument,  and  substitution  for  these  of  a  fiction 
compounded  of  implication,  deduction,  speculation  and  un- 
supported reasoning. 


POINT  II 

The  same  hypotheses  upon  which  petitioner  grounds 
the  substitution  of  Jack  for  Albert  as  grantor,  lead 
to  the  ultimate  conclusion  that  the  respondent  did  not 
have  such  power  over  the  income  that  it  might  be 
treated  as  his  gift  when  paid  to  the  beneficiary. 


Admitting  arguendo  that  Petitioner  succeeds  in  his 
contention  that  Jack  L.  Warner  is  the  real  grantor,  and 
successfully  avoids  the  logical  substitution  of  Albert  for 
Jack  as  "revocator,"  even  then  Jack  is  not  possessed  of 
power  or  control  which  would  enable  him  to  invade  the 
corpus  or  divert  the  income  of  the  trust  without  the  con- 
sent of  persons  having  a  substantial  adverse  interest. 

To  support  his  main  argument,  petitioner  lias  deduced 
from  the  record  a  recital  of  facts  necessary  to  his  con- 
tention. Such  assumptions  demand  reliance  upon  the  ex- 
istence of  all  of  the  trusts  and  a  fictitious  relationship  be- 
tween each  and  every  one  of  the  grantors,  trustees  and 
**revocators".  It  is  necessary  to  meet  his  suggestions 
concerning  adverse  interest  only  if  his  major  premise  is 
true.  We  therefore  decry  his  attempt  to  confine  his  dis- 
cussion of  adverse  interest  to  an  analysis  of  the  single 
trust  created  by  Albert. 
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Even  though  Petitioner  prevails  in  his  argument  that 
Jack  L.  AYarner  must  be  assumed  to  be  the  grantor  of  the 
trust  in  question,  to  complete  his  case  he  must  establish 
that  neither  Harry  M.  Warner  nor  Stanleigh  P.  Friedman 
has  a  substantial  adverse  interest.  This  he  attempts  to 
do  at  pages  29-32  of  his  brief.  In  the  first  place  he  re- 
strictively  characterizes  Friedman  as  *' taxpayer's  coun- 
sel'' and  then  indulges  in  the  speculation  that  if  Friedman 
^vould  not  follow  the  taxpayer's  wishes  and  repudiate  his 
fiduciary  obligations  to  his  cesfuis  que  trust,  ^^it  would 
be  difficult  to  find  anyone  whose  interests  would  not  be 
considered  adverse.  *  *  *  There  was  thus  no  basis 
for  claiming  that  Friedman  would  not  be  amenable  to  the 
taxpayer's  wishes". 

On  page  32  of  his  brief,  Petitioner  admits  that  ^^the 
question  is  a  practical  one  and  cannot  be  decided  in  a 
legal  vacuum".  (Citing  FuJliam  v.  Commissioner,  110  F. 
(2d)  916  (C.  C.  A.  1st).)  We  accept  this  test.  Although 
concededly  a  practical  question  the  Petitioner  proceeds  to 
decide  it  without  reference  to  the  facts.* 

First — as  to  Friedman:  he  ignores  the  fact  that  Fried- 
man had  the  confidence  of  all  members  of  the  Warner 
family,  including  wives  and  children:  he  impeaches  Fried- 
man's loyalty  and  responsibility  to  Harry  and  Albert,  and 
bases  his  case  on  the  conjecture  that  Friedman  as  ^* tax- 
payer's counsel"  is  subservient  to  the  Avill  of  Jack.  On 
the  facts  this  conclusion  is  inconceivable.  Friedman  is  the 
only  person  occupying  the  position  of  both  trustee  and 
**revocator"  in  all  of  the  trusts:  he  cannot  be  removed 
either  as  trustee  or  as  ^^revocator",  and  the  record  is  clear 


*  Rcinecke  v.  S}}iith,  289  U.  S.  172.  and  Morton  v.  Connnissioncr.  109  F. 
(2d)  47,  give  no  real  help  in  the  solution  of  the  problems  arising  out  of  the 
facts  in  this  case.  These  cases  as  well  as  Comiuissioncr  v.  Caspcrsrn,  119  F. 
(2d)  94,  and  other  cases  prosecuted  by  the  Commissioner  to  prevent  tax  avoid- 
ance by  use  of  trusts,  have  been  decided  on  the  facts  of  each  case,  as  reauired 
bv  the  Supreme  Court  of  the  United  States  in  Hchcring  v.  Clifford,  309  U.  S. 
331. 
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on  the  reason  for  this.  He  is  completely  integrated  into  the 
administration  of  the  several  trusts  and  his  interest  and 
legal  duty  is  to  see  that  each  trust  is  properly  admin- 
istered. 

A  necessary  correction  to  the  footnote  on  page  32, 
of  Petitioner's  brief,  viz.,  adding  Friedman  as  one  of  the 
persons  having  the  power  to  amend  or  revoke  in  addition 
to  Harry  M.  Warner  and  Albert  Warner, — serves  to  con- 
tradict the  statement  on  page  29  of  Petitioner's  brief,  that 
^^here  was  no  basis  for  claiming  that  Friedman  would 
not  be  amenable  to  the  taxpayer's  wishes".  The  footnote 
concedes  that  the  ** taxpayer"  (and  therefore  any  other 
person  having  the  power  to  revoke,  including  Friedman) 
could  refuse  to  cooperate  and  in  this  way  could  exert  a 
pressure  on  the  other  grantors.  This  is  tantamount  to  ad- 
mitting that  Friedman,  being  one  of  the  persons  having 
power  to  revoke  has  a  substantial  adverse  interest. 

The  Petitioner  has  next  directed  his  fire  upon  the  in- 
terest of  Harry  M.  Warner  under  the  Albert  Warner 
trust.  If  Albert  is  the  actual  grantor,  it  is  unnecessary  to 
go  into  the  question  of  adverse  interest  in  Harry.  Dis- 
cussion of  Harry's  position  is  only  required  by  acceptance 
of  Jack  as  the  substituted  grantor  for  Albert.  On  tliat 
hypothesis,  what   is  Harry's   relation   to   Albert's   trust? 

It  can  no  longer  be  said  that  the  w^ords  *^substantial 
adverse  interest"  are  used  in  the  restrictive  sense  in- 
dicated by  numerous  cases  dealing  with  the  general  law 
of  trusts.  These  words  will  be  given  the  significance 
required  (at  least  in  Federal  tax  cases)  by  the  real 
powers,  privileges  and  obligations  of  the  trustee  or  bene- 
ficiary involved.  (See  Commissioner  v.  Cliamherlain,  121 
F.  (2d)  765. 
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In  Commissioner  v.  Betts,  123  F.  (2d)  534,  the  conten- 
tion of  the  Commissioner  was  that  a  mother  and  wife  of 
the  grantor,  who  were  beneficiaries  of  the  trust  and  whose 
consent  must  be  had  to  revoke  the  trust,  were  not  persons 
having  a  '^substantial  adverse  interest".  The  Circuit 
Court  of  Appeals  disagreed  with  the  Commissioner  and 
used  this  language  (p.  539) : 

' '  In  this  situation,  though  the  beneficiaries  are  closely 
related  to  the  grantor,  he  has  given  them  certain 
rights  which  he  was  not  bound  to  give  them,  certain 
income  which  he  was  not  bound  to  give  them;  and 
over  this  he  has  surrendered  control.  It  may  be  that 
because  of  family  affection  they  might  consent  to  a 
revocation,  but  that  fact  does  not  of  itself  destroy 
their  quality  of  adverse  holding  protected  by  the 
statute.  AMiat  Congress  had  in  mind  evidently  was 
such  a  person  as  has  a  vested  right  under  a  trust 
agreement  to  insist  upon  its  performance  and  can- 
not be  compelled  to  surrender  the  same." 

Harry  had  the  right  under  the  trust  agreement  ''to 
insist  upon  its  performance  and  cannot  be  compelled  to 
surrender  the  same".  It  is  both  unfair  and  inconsistent 
with  the  petitioner's  hypotheses,  to  define  Harry's  rights 
and  declare  them  not  adverse,  because  they  are  fixed  by 
the  terms  of  Albert's  trust  alone. 

Petitioner's  counsel  eventually  comes  to  acceptance  of 
the  more  enlightened  view  of  "substantial  adverse  in- 
terest" as  defined  in  the  Belts  case.  In  his  footnote  at 
the  bottom  of  page  32,  he  says  ''the  taxpayer  could  refuse 
to  co-operate  and  in  this  way  could  exert  a  pressure  on 
Albert  Warner  to  prevent  revocation  of  the  trust  for  tlie 
benefit  of  Harry  "Warner".  Accepting  this  at  face  value, 
each  of  the  three  brothers  liad  substantial  interests  ad- 
verse to  each  other. 
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Since  there  was  no  power  in  the  respondent  to  obtain  or 
control  the  payments  of  income  and  since  the  trustees  were 
under  the  duty  to  make  such  payments  to  the  beneficiaries, 
said  beneficiaries  received  such  payments  as  taxable  in- 
come and  not  as  gifts. 

The  instant  case,  decided  by  the  Board  of  Tax  Appeals 
subsequent  to  the  decision  of  the  Supreme  Court  in  the 
Clifford  case,  reaffirmed  the  principle  adopted  by  the 
Board  in  Commissioner  v.  Mead,  41  B.T.A.  424. 

That  the  case  at  bar  is  apposite  to  the  circumstances 
existing  in  the  Mead  case,  can  best  be  demonstrated  by 
the  following  language  of  the  opinion  in  the  Mead  case 
at  page  428: 

^^The  instrument  creating  the  trust  entitled  the 
beneficiary  to  the  net  income  of  the  property  held 
in  trust  during  her  lifetime  or  until  the  donor  ex- 
ercised his  power  to  change  beneficiaries.  She  thus 
became  the  owner  of  an  equitable  interest  in  the 
corpus  of  the  trust  property,  subject  to  being  di- 
vested by  the  happening  of  a  subsequent  event,  Cf. 
Blair  v.  Commissioner,  300  U.  S.  5;  Brown  v. 
Fletcher,  235  U.  S.  589;  Irwin  v.  Gavit,  268  U.  S. 
161.  By  virtue  of  this  interest  in  the  corpus  of  the 
trust  she  was  entitled  to  enforce  the  trust,  to  have 
a  breach  of  trust  enjoined,  and  to  require  the  net 
income  to  be  paid  over  to  her  by  the  trustee.  The 
interest  was  present  property,  alienable  like  any 
other  in  the  absence  of  a  valid  restraint  upon 
alienation.  Blair  v.  Commissioner,  supra.  Since 
the  net  income  was  currently  distributable  to  her, 
it  became  her  property  Avithin  the  meaning  of  the 
taxing  statutes  at  the  time  of  its  receipt  bv  the 
trustee.  United  States  v.  Arnold,  89  Fed.  (2d*)  246. 
The  reserved  power  of  the  donor  did  not  affect  the 
quantum  of  her  interest.  It  only  made  its  dura- 
tion contingent  upon  the  exercise  of  the  power  by 
the  decedent  to  change  beneficiaries. '^ 
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Both  the  Mead  case  and  the  case  at  bar  must  be  dis- 
tinguished from  those  cases  in  which  the  transfer  under 
consideration  was  merely  an  assignment  of  future  income 
as  in  the  case  of  Corliss  v.  Boivers,  281  U.  S.  376.  In  that 
case  the  donor  was  deemed  to  have  had  control  of  the 
income  to  give  away  in  such  parts,  estates  and  terms,  as 
he  wished,  to  rescind,  retract  or  revoke  such  assignments, 
in  whole  or  in  part,  and  to  substitute  other  persons  as 
beneficiaries,  without  limitation.  In  cases  like  the  Blair 
case  and  the  instant  case,  the  donor  had  no  right,  power 
or  control  over  the  income.  He  did  have  the  power  to 
terminate  the  trust  and  revest  the  corpus  in  himself,  but 
this  is  not  the  equivalent  of  control  over  the  disposition 
of  the  income  such  as  was  passed  upon  in  Corliss  v.  Bowers. 
It  must  be  obvious,  as  it  was  to  the  court  in  Stuart  v. 
Commissioner  (C.  C.  A.  7,  December  19,  1941),  that  'Hhe 
recapture  of  the  corpora  of  the  trusts  by  petitioner  [re- 
spondent] would  be  by  virtue  of  the  future  exercise  of 
his  influence  over  the  other  trustees,  and  not  by  virtue 
of  any  right  which  he  reserved  or  failed  to  grant  at  the 
time  of  his  declaration    *    *    *". 

In  the  Blair  case  and  in  the  instant  case  and  in  Harri- 
son V.  Schaffner,  312  U.  S.  579,  the  beneficiaries  were 
vested  with  equitable  estates  and  income  which  was  paid 
to  them  flowed  from  their  equitable  interest  in  the  corpus 
of  the  trust  estate. 

Distribution  was  in  satisfaction  of  the  obligation  of 
the  trustee,  and  not  a  gift  of  income  to  tlie  beneficiary  by 
the  donor  of  the  trust  at  the  time  of  distribution.  It  was 
reported  as  income  by  the  beneficiaries  and  they  paid  in- 
come tax  thereon. 

We  disagree  witli  tlie  suggestion  of  Koswell  Magill 
appearing  in  the  note  on  page  21  of  Petitioner's  brief  that 
the  reasoning  of  the  Board  in  the  Mead  case  seems  inade- 
quate.    In  tlie  Mead  case,  distinction  is  drawn,  between 
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<iquitable  estates  vested  in  beneficiaries  who  receive  the  in- 
come because  of  their  equitable  interest  in  the  corjjus  (cf. 
Blair  v.  Commissioner),  and  assignments  of  future  income 
from  trusts  (cf.  Corliss  v.  Bowers). 

The  integration  of  income  tax  and  gift  tax  impositions 
was  refused  by  the  Board  in  Buck  v.  Comynissioner,  41 
B.T.A.  99,*  and  in  the  Mead  case.  When  an  opportunity 
came  to  compel  such  integration,  the  Supreme  Court  of 
the  United  States  in  Harrison  v.  Schaffner,  declined 
to  go  so  far  as  some  of  the  text  Avriters  expected 
and  did  not  modify  in  any  respect  the  rule  laid  down  in 
the  Blair  case.  On  the  contrary,  the  Supreme  Court  estab- 
lished a  positive  distinction  which  must  be  respected  in 
the  examination  of  income  tax  cases  arising  under  Section 
22  (a),  I.R.C.  as  compared  with  those  controlled  by  other 
provisions  of  the  taxing  statutes.  The  court  is  careful  to 
point  out  in  Harrison  v.  Schaffner  that  the  decisions  in 
the  Clifford,  Horst  and  Eubank  cases  all  turned  on  the 
fact  that  skillfully  devised  anticipatory  arrangements 
made  it  possible  for  the  grantor,  in  the  circumstances  of 
those  cases,  to  exercise  his  power  to  control  the  income 
and  to  enjoy  the  benefits  thereof. 

Careful  analysis  of  these  cases  establishes  the  propri- 
ety of  the  decision  in  the  Mead  case.  The  presence  of 
circumstances  which  might  justify  income  taxation  of  a 
grantor  because  he  controls  the  income,  or  on  the  theory 
that  his  obligation  is  satisfied,  or  because  he  receives  a 
*^  non-material  satisfaction''  (cf.  Whit  el  ej/  v.  Commis- 
sioner, 120  F.  (2d)  782),  any  one  of  which  might  be  suffi- 
cient to  support  the  imposition,  will  not  command  a  fur- 
ther imposition  upon  the  passage  of  the  income  to  tlie 
trust  beneficiary  in  the  absence  of  an  effective  statute  on 
May  26,  1932,    There  is  no  such  legislation  and  this  is  an 


*The  Circuit  Court  of  Appeals  in  Comnmsioncr  v.  Buck,  120  F.  (2d)  77S, 
reversing  the  Board,  applied  the  Clifford  rule  of  Section  22  (a)  I.R.C.  dis- 
tinguished the  Blair  case,  but  did  not  even  refer  to  the  San  ford  and  other  gift 
tax  cases. 
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answer  to  the  rhetorical  question  propounded  by  the  Peti- 
tioner at  page  21  of  his  brief.  Although  the  Supreme  Court 
in  Burnett  v.  Guggenheim  says,  in  effect,  that  Congressional 
legislation  is  unnecessary  to  support  a  fact  (of  transfer) 
the  Board  of  Tax  Appeals  and  the  Circuit  Court  of  Appeals 
for  the  First  Circuit  in  Commissioner  v.  Prouty,  115  F. 
(2d)  331,  were  well  advised  in  their  refusal  to  accept  the 
suggestion  of  the  Government  that  the  repeal  of  Section 
501  (c)  necessarily  allowed  the  law  of  its  own  motion  to  step 
in  and  impose  a  tax  on  a  payment  by  a  trustee  to  a  bene- 
ficiary which  flowed  from  the  complete  divestment  of  the 
corpus  prior  to  passage  of  the  gift  tax  law. 

There  is  another  very  significant  distinction  between 
Section  22  (a)  income  tax  cases  controlled  by  the  rule  of  the 
Clifford  and  related  cases,  and  gift  tax  cases  controlled 
by  the  rule  of  the  Mead  and  Warner  decisions  of  the 
Board.  This  has  to  do  with  the  period  of  time  during 
which  the  grantor  seeks  to  divorce  himself  from  control 
over  the  income.  The  Clifford  case  has  been  distinguished 
in  numerous  subsequent  cases  and  the  rule  of  the  Clifford 
case  has  been  narrowed  not  only  by  Circuit  Courts  but 
witli  the  approval  of  the  Supreme  Court.* 

The  cases  which  have  usually  been  held  to  fall  out- 
side of  the  Clifford  rule  are  those  in  which  the  opportu- 
nity for  the  grantor  to  repossess  or  enjoy  the  benefit  of  the 
income  w^as  remote,  either  in  time  or  because  tlie  con- 
tingencies upon  wliich  such  income  would  be  enjoyed  were 
not  likely  to  occur. 

In  no  case  has  the  grantor  been  taxed  on  the  income 
where  the  power  to  repossess  the  income  required  the  ex- 
ercise of  revocation  as  to  corpus  or  termination  of  the 
trust  upon  such  remote  possibilities  as  those  existing  in 
this  case. 


*Hclvcrw(i  V.  AchcUs,  112  F.  (2d)  929  (C  C.  A.  2d,  1940)  ; 
Commisskmcr  v.  Branch,  114  F.  (2d)  985  (C  C.  A.  1st,  1940)  ; 
Hclvcrmq  V.  Palmer,  115  F.  (2d)  368  (C.  C.  A.  2d,  1940)  ; 
Commissioner  V.  Chamberlain,  121  F.  (2d)  765  (C.  C.  A.  2nd,  1941) 
Jones  V.  Norris,  122  F.  (2d)  6  (C.  C.  A.  lOtli,  1941)  ; 
r/)iiMi/i\cw)ii/.r  V   Jnu,,,'  \??  V  r?rn  \m  (C  c  a    ?iu1  lo-in 


Distinction  must  again  be  drawn  between  the  applica- 
tion of  the  rule  laid  down  in  cases  referring  to  corpus,  and 
the  extension  of  the  rule  to  cover  possible  application 
thereof  to  annual  accruals  of  income  in  the  hands  of  the 
trustees  for  the  account  of  the  beneficiaries.  The  dis- 
tinction is  emphasized  by  the  reasoning  of  the  Board  in 
the  Prouty  case,  41  B.T.A.  274,  278,  where  it  was  stated 
*'If  there  had  been  a  similar  taxing  statute  during  all  of 
those  prior  years,  tliese  trusts  Avould  not  have  escaped  tax 
in  some  prior  year''. 


The  Stipulation  definitely  establishes  that  Albert  com- 
pleted the  transfer  of  his  property  in  trust  prior  to  the 
effective  date  of  the  Gift  Tax  Title  of  the  Revenue  Act 
of  1932.  The  transaction  was,  both  in  form  and  in  fact, 
so  complete  and  absolute  that  no  gift  tax  may  be  claimed 
upon  the  payment  of  any  income  arising   from  said  trust. 

If  the  trust  here  in  question  had  been  created  on  July 
1,  1932,  subsequent  to  the  enactment  of  the  Revenue  Act 
of  1932,  a  gift  tax  would  have  been  imposed  upon  the 
transfer  of  the  corpus  of  the  trust  and  no  one  could  there- 
after have  suggested  that  the  income  flowing  therefrom 
would  be  subject  to  gift  tax. 

Completed  gift  of  corpus  carries  with  it  gift  of  future 
income.  Can  it  be  said  that  in  the  case  of  a  completed 
gift  of  the  corpus  prior  to  June  6,  1932,  the  payments 
of  subseciuently  accruing  income  would  be  subject  to 
gift  tax? 

The  case  of  In  re  HoyVs  Estate,  149  X.  Y.  Supp.  91 
(Surrogate's  Ct.  X.  Y.  County,  1914),  appearing  in  the 
footnote  of  page  23  of  Petitioner's  brief,  has  been  in 
effect  overruled  by  the  Court  of  Appeals  of  New  York 
in  the  important  case  of  Matter  of  Schmidlapp,  236  X.  Y. 
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278  (1923).     In  this  case  Judge  Cardozo  writing  for  the 
Court  says  at  page  284: 

*^The  distinction  is  between  a  gift  which  clothes  the 
donee  with  a  right  of  present  enjo;\Tiient,  though 
subject  to  revocation  at  the  will  of  the  donor,  and 
one  where  the  donor  reserves  to  himself  not  only 
the  power  to  revoke,  but  also  enjo^Tnent  during  life, 
so  that  no  beneficial  right  enforcible  against  him 
exists  until  his  death.  In  the  one  class  of  cases,  the 
law  in  force  at  the  delivery  of  the  deed,  and  in  the 
other  the  law  in  force  at  death,  is  the  measure  of 
the  right  to  tax." 

Applying  this  principle  here,  our  case  is  clear.  "When 
the  trust  of  Albert  Warner  was  created  on  May  26th, 
1932,  no  right  of  present  enjo^Taent  in  the  income  was  re- 
served by  the  grantor.  The  beneficiaries  were  entitled  to 
receive  the  income  from  the  trustees.  In  this  situation 
the  law  in  force  at  May  26,  1932,  is  the  controlling  law 
and  it  cannot  be  suggested  that  the  law  in  force  at  the 
time  when  the  income  was  paid,  may  be  invoked  to  sup- 
port a  claim  that  the  gift  was  not  complete  on  j\Iay  26, 
1932. 

The  Petitioner  would  have  it  appear  that  when  the 
Trust  was  created  on  May  26,  1932,  there  was  some 
reservation  of  power  which  would  support  the  imposition 
of  a  gift  tax  when  subsequently  accruing  income  was  paid 
to  the  beneficiaries. 

Prior  to  enactment  of  the  Gift  Tax  Act  of  1924, 
Guggenheim  created  a  trust  in  which  he  reserved  a  power 
of  revocation.  Thereafter,  and  subsequent  to  passage 
of  the  Act,  he  annulled  the  power  of  revocation.  The 
Commissioner  claimed  that  annulment  of  the  power  of 
revocation  completed  what  had  previously  been  an  in- 
choate gift,  and  the  Supreme  Court  supported  tlie  Com- 
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missioner   in   this    contention.      {Burnet   v.    Guggenheim, 
288  U.  S.  280.) 

Referring  to  Section  501  (c)  of  the  Revenue  Act  of 
1932  repealed  by  Section  511  of  the  Revenue  Act  of  1934, 
Mr.  Justice  Cardozo,  speaking  for  the  court,  said  that 
Section  501  (c)  had  been  merely  **  declaratory  of  the 
law  [Gift  Tax]  which  Congress  meant  to  establish  in 
1924".  The  incorporation  of  Article  1,  Regulations  67 
(1924),  into  the  statutory  language  of  the  Revenue  Act 
of  1932,  the  Court  said  *Svill  give  the  rule  for  later  trans- 
fers.''    (Italics  ours.) 

The  rule  laid  down  in  Burnet  v.  Guggenheim,  was  of 
no  effect  between  January  1,  1926,  the  effective  date  of 
repeal  of  the  Revenue  Act  of  1924  and  June  6,  1932,  the 
effective  date  of  the  Revenue  Act  of  1932. 

Subsequently  enacted  statutes  and  interpretations 
thereof  cannot  be  invoked  retroactively  to  support  a  tax 
in  the  instant  case  upon  a  transfer  which  was  in  all  re- 
spects completed  before  the  incidence  of  the  taxing  act. 
{Schwab  V.  Boyle,  258  U.  S.  529;  Basset  v.  Welch,  303 
U.  S.  303.) 

Retroactivity  of  statutes  and  regulations  has  been  per- 
mitted and  approved  by  the  courts  in  connection  with  in- 
come taxes.  Income  tax  is  an  excise  on  the  privilege  of 
receiving  and  enjoying  income  computed  on  an  annual 
basis.  Estate  tax,  and  gift  tax  Avhich  is  deemed  to  be  in 
pari  materia,  has  not  been  imposed  upon  a  transfer  ante- 
dating the  incidence  of  the  taxing  statute.  Regulations 
79,  issued  under  the  Revenue  Act  of  1932,  gave  approval 
to  the  principle  that  a  completed  transfer  of  corpus  carried 
with  it  a  completed  gift  of  income  thereafter  flowing  from 
such  corpus.  The  regulations  so  worded  were  contained 
in  Article  3,  which  was  printed  in  the  appendix  attached 
to  Petitioner's  brief  herein.  These  regulations  were  re- 
vised in  1936  and  Petitioner,  realizing  that  the  language 
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of  the  revised  regulation  lays  a  better  foundation  for  the 
test  that  he  would  now  apply,  has  sought  to  obtain  the 
privilege  of  filing  a  new  appendix  to  his  brief  containing 
Article  3  as  revised  in  1936,  which  he  asks  be  substituted 
for  that  originally  '^ filed  in  error".  Comparison  of  the 
regulations  of  1932  with  those  of  1936  serves  to  empha- 
size a  change  in  thinking  by  the  Commissioner,  which  now 
leads  him  to  invoke  a  new  rule  of  interpretation  in  income 
tax  cases  to  support  his  attempted  retroactive  application 
of  the  gift  tax  statute.  It  Avas  only  after  Sections  166  and 
167  as  amended  by  the  Eevenue  Act  of  1932  were  intro- 
duced into  the  basic  income  tax  law,  that  the  Government 
sought  and  the  courts  gave  approval  to  an  enlarged  appli- 
cation of  Section  22  (a)  I.K.C.  (Section  213  (a)  Revenue 
Acts  of  1921  and  1926).  Re-enactment  of  Section  22  (a) 
in  substantially  the  same  form  as  Section  213  (a)  of  the 
prior  acts,  accompanied  by  amendment  of  Sections  166  and 
167  in  the  Revenue  Act  of  1932,  might  justify  the  courts  in 
assuming  Congressional  intention  to  tax  income  of  trusts 
as  the  income  of  the  grantor  where  the  grantor  had  al- 
ways dominated  and  controlled  the  income,  but  this  prin- 
ciple of  construction  should  not  be  invoked  to  justify 
imposition  of  gift  tax  on  income  passing  under  a  trust 
established  prior  to  the  Revenue  Act  of  1932. 

If  the  established  rule  of  law  be  applied  to  the 
facts,  we  have  a  completed  transaction  and  no  problem  of 
taxation.  To  avoid  this  consequence,  the  Commissioner 
substitutes  Jack  for  Albert  as  grantor  and  creates  a 
factual  fiction  to  justify  the  imposition  of  a  different 
rule  of  law  garnered  from  subsequent  statutes  and  their 
interpretation.  Thereby,  the  Commissioner  arrogates  to 
himself  authority  which  the  courts  have  denied  even  to 
Congress.  *^  There  are,  however,  limits  to  the  power  of 
Congress  to  create  a  fictitious  status  under  the  guise  of 
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supposed  necessity''.  Helvering  v.  City  Bank  Farmers 
Loan  d  Trust  Co.,  296  U.  S.  85. 

As  a  matter  of  fact,  the  payments  of  income  to  the 
beneficiaries  which  *Svere  treated  for  Federal  income 
tax  purposes  as  the  taxable  income  of  said  benefici- 
aries" (R.  36)  were  paid  over  to  the  beneficiaries  by  the 
trustees  pursuant  to  their  legal  obligation  so  to  do. 

In  Blair  v.  Commissioner,  300  U.  S.  5,  at  page  13,  the 
Supreme  Court  said: 

'^By  virtue  of  that  interest  he  was  entitled  to  en- 
force the  trust,  to  have  a  breach  of  trust  enjoined 
and  to  obtain  redress  in  case  of  breach.  The  in- 
terest was  present  property  alienable  like  any  other, 
in  the  absence  of  a  valid  restraint  upon  alienation. 
Commissioner  of  Internal  Revenue  v.  Field  (CCA. 
2nd),  42  F.  (2d)  820,  822;  Shanlev  v.  Bowers 
(CCA.  2d),  81  F.  (2d)  13,  15. 


The  assignment  of  the  beneficial  interest  is  not  the 
assignment  of  a  chose  in  action  but  of  the  *  right, 
title  and  estate  in  and  to  property'  ". 

Conclusion. 

The  petitioner  here  is  appealing  for  equitable  reforma- 
tion of  a  factual  situation. 

^^A  court  of  equity  has  power  to  control  the  admin- 
istration of  a  trust  so  that  it  will  accord  with  the 
purposes  of  the  grantor.  A  discretion  lodged  in  a 
trustee  is  rarely,  if  ever,  to  be  regarded  as  a  permit 
to  act  arbitrarily.  Such  discretion  should  be  con- 
fined to  the  exercise  of  judgment  not  unreasonable  in 
the  light  of  the  purposes  of  the  trust  and  of  the 
circumstances  in  which  it  is  sought  to  be  exercised. 
The  power  of  the  court  exists  solely  for  the  protec- 
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tion  of  the  right  of  the  grantor  and  the  benefici- 
aries." 

Stuart  V.  Commissioner^  C.  C.  A.  7,  December  19, 
1941.  (Affirming  in  part  and  reversing  in  part 
42  B.  T.  A.  1421.)  (See  also  Kestatement  of 
Law  of  Trusts,  Sec.  170.) 

Congress  did  not  intend  and  the  courts  have  not  implied 
a  Congressional  purpose  to  alter  declared  trust  objectives, 
unless  it  be  clearly  shown  that  the  grantors  had  in  sub- 
stance retained  the  trust  res  or  continued  to  hold  powers 
over  the  income  which  would  make  the  income  subject  to 
the  beneficial  use  of  the  grantor.  After  all  this  is  a  sim- 
ple factual  case.  Nothing  in  this  record  would  justify  this 
court  in  applying  abnormal  rules  to  the  trust  here  in- 
volved and  changing  the  tax  consequences  attaching  there- 
to. The  Board  of  Tax  Appeals  has  so  found  and  should 
be  affirmed. 

January,  1942. 

Respectfully  submitted, 

Stanleigh  p.  Fkiedman, 
Lawrence  A.  Baker, 
Attorneys  for  Respondent, 

Stanleigh  P.  Friedman, 
Lawrence  A.  Baker, 
Edward  K.  Hessberg, 
Herbert  Freston, 

Of  Counsel. 


NO.    9945 


i>rl 


c^P''       ^nitetr  States 

Circuit  Court  of  9ppeals( 

jFor  f()c  ^intft  Circut't 


VIRGINIA     DAVIS     HARTMAN     and     MAR- 
GARET DAVIS  RICHARDSON, 

Appellant, 

vs. 

BANK  OP  AMERICA  NATIONAL  TRUST  & 
SAVINGS  ASSOCIATION, 

Appellee. 


Craus^cript  of  JRecnrii 


Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  Northern  District  of  California, 

Southern  Division. 

DEC  •  9  1941 

PAUL  p.  O'BRIEN, 

PARKER   PRINTING   COMPANY.   545   SANSOME   STREET.  SAN    FRANCISCO 


INO.   9945 


mnittii  States 

Circuit  Court  of  Appeals; 

jFor  tjjc  Mintb  €iuuit 


VIRGINIA     DAVIS     HARTMAN     and     MAR- 
GARET DAVIS  RICHARDSON, 

Appellant, 
vs. 

BANK   OF   AMERICA   NATIONAL   TRUST   & 
SAVINGS  ASSOCIATION, 

Appellee. 


SCransscript  of  l^ecnri 


Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  Northern  District  of  California, 

Southern  Division. 


PARKER  PRINTING   COMPANY.   545   SANSOMG   STREET.  SAN    FRANCISCO 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literaUy  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
tiie  original  certified  record  is  printed  and  cancelled  herein  accordingly. 
When  possible,  an  omission  from  the  text  is  indicated  by  printing  in 
italic  the  two  words  between  which  the  omission  seems  to  occur.] 

Page 
Appeal : 

Bond  on  49 

Designation  of  contents  of  record  on  (Cir- 
cuit Court  of  Appeals) 56 

Designation  of  contents  of  record  on  (Dis- 
trict Court)  53 

Notice  of  48 

Statement  of  points  on   (Circuit  Court  of 
Appeals)    5() 

Statement  of  points  on  (District  Court) 52 

Attorneys  of  record,  Names  and  addresses  of 1 

Bond,  Cost,  on  api)eal 49 

Certificate  of  Clerk 54 

Coni])laint,  Second  amended 2 

Designation   of   contents   of   record   on    a])])eal 
(Circuit  Court  of  Ap])eals) 5() 

J)esignation   of   contents   of   record   on   ai)])eal 
(District  Court)   5:5 

Motion  to  dismiss  second  amended  com])laint 45 

Names  and  addresses  of  attorneys  of  record 1 


U  INDEX 

Page 

Xotiee  of  appeal 48 

Order  granting'  motion  to  dismiss 48 

Request  for  record  on  ap])eal 53 

Statement  of  points  on  which  appellants  intend 

to  rely  on  appeal  (Circuit  Court  of  Appeals)  56 

Statement  of  poiiits  on  which  a]:)pellants  intend 

to  rely  on  appeal  (District  Court) 52 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD: 

RUSSELL  P.  TYLEB,  Esq., 
MARSHALL  B.  WOODWORTH,  Esq., 

1705  Russ  Building, 

San  Francisco,  California, 

Attorneys  for  Plaintiff  and  Appellant. 

MESSRS.  KEYES  and  ERSKINE, 
625  Market  Street, 
San  Francisco,  California, 

Attorneys  for  Defendant  and  Appellee. 


Ill  the  District  Court  of  the  United  States  in 
and  for  the  Northern  District  of  California, 
Southern  Division. 

VrROlNIA  DAVIS  HARTMAN  and 

MARGARET  DAVIS  RICHARDSON, 

Plaintiffs, 
vs. 

HAROLD  F.  DAVIS,  ARTHUR  A.  DOLE, 
S^IT.WART  ESTATE  COMPANY,  a  corpora- 
tion, C.  F.  HUMPHREY,  SAMUEL  PLATT, 
JOHN  S.  SINAI,  SIERRA  CONSOLI- 
DATED MINES,  INC.,  a  cor])oration,  BANK 
OF  AMERICA  NATIONAL  TRUS'l^  &  SAV- 
INGS ASSOCIATION,  a  national  banking- 
association,  LUTHER  ELKINS,  RICHARD 
ROE,  WILLIAM  BLACK,  MARY  I'.OE. 
.JANE  DOE  and  SUSAN  VOE. 

Defendants. 
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CivU  No.  21021-R. 
SECOND  AMENDED  COMPLAINT  TO  ESTAB- 
LISH A  TRUST  AND  FOR  AN 
ACCOUNTING 

Now  come  Virginia  Davis  Hartznan  and  Mar- 
garet Davis  Richardson,  the  above  named  plaintiffs, 
and  by  leave  of  [1*]  Court  first  had  and  obtained, 
file  this  their  Second  amended  complaint  herein, 
and  in  this  their  first  count  and  separate  cause  of 
action,  for  cause  of  action  allege : 

I. 

That  the  defendant  Stewart  Estate  Company  is 
now  and  during  all  of  the  times  herein  mentioned 
was  a  corporation. 

II. 

That  the  defendant  Sierra  Consolidated  Mines 
Inc.,  is  now  and  during  all  of  the  times  herein 
mentioned  was  a  corporation. 

in. 

That  the  true  name  and  identity  of  the  defendant 
John  Doe,  is  Luther  Elkins.  That  the  defendants, 
Richard  Roe,  William  Black,  Mary  Boe,  Jane  Doe 
and  Susan  Voe  are  fictitious  defendants,  the  true 
names  of  whom  are  unknown  to  tlie  ]:>laintiffs,  and 
said  plaintiffs  pray  in  this  respect  that  when  said 
true  names  be  ascertained  they  be  by  permission 
of  this  Honorable  Court  permitted  to  substitute 
said  true  names  for  said  fictitious  names. 


*Pago    numbering    appearing   at    foot    of    page    of    original   certified 
Transcript  of  Record. 
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IV. 

That  the  defendant  Bank  of  America  National 
Trust  and  Savings  Association  is  now  and  during 
all  of  the  times  mentioned  in  this  complaint,  was 
a  national  banking  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  United 
States  of  America. 

V. 

That  Martina  Maxine  Dole  died  in  the  County  of 
San  Mateo,  State  of  California,  on  or  about  the 
3rd  day  of  February,  1934;  that  the  said  Martina 
Maxine  Dole  was  at  the  time  of  her  said  death  a 
resident  of  said  County  of  San  Mateo,  State  afore- 
said, and  left  an  estate  therein  consisting  of  both 
real  and  personal  property.  That  the  said  Martina 
Maxine  Dole  died  intestate,  that  is  to  say,  that  the 
said  Martina  Maxine  Dole  failed  to  [2]  leave  sur- 
viving her  any  valid  last  will  and  testament  dispos- 
ing of  such  property  that  she  died  possessed  of. 
That  the  said  Martina  Maxine  Dole  left  surviving 
her  as  her  sole  heirs  at  law  your  plaintiff,  Virginia 
Davis  Hartman,  a  sister  of  said  deceased,  your 
])laintiff,  Margaret  Davis  Richardson,  a  sister  of 
said  deceased,  the  defendant  Harold  F.  Davis,  a 
brother  of  said  deceased,  and  the  defendant  Arthur 
A.  Dole,  the  surviving  husband  of  said  deceased. 

VI. 

That  subsequent  to  the  death  of  the  said  Martina 
Maxine  Dole,  deceased,  there  was  filed  in  the  Supe- 
rior Court  of  the  State  of  California,  in  and  for 
the  County  of  San  Mateo,  a  petition  for  Letters 
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of  Administration,  numbered  therein  6432  probate ; 
that  subsequent  thereto  and  after  due  and  proper 
proceedings  had  pursuant  to  the  law  and  the  statute 
in  such  instances  made  and  provided  for,  to-wit  on 
or  about  the  11th  day  of  Jime,  1934,  the  said  last 
named  Court  by  an  order  duly  given  and  made  ap- 
pointed the  defendant  Bank  of  America  National 
Trust  &  Savings  Association,  a  national  banking 
corporation  as  administrator  of  the  said  estate  of 
the  said  Martina  Maxine  Dole,  deceased;  that  the 
said  defendant  Bank  of  America  National  Trust  & 
Savings  Association,  a  national  banking  corpora- 
tion, thereupon  immediately  qualified  and  letters 
of  Administration  were  issued  to  it  by  the  Clerk 
of  said  last  named  Court  over  the  seal  thereof,  that 
thereafter  and  after  due  and  proper  proceedings 
had  pursuant  to  the  statute  in  such  instances  made 
and  provided  for,  and  on  or  about  the  30th  day  of 
November,  1936,  the  said  last  named  Court  by  an 
order  duly  given  and  made,  decreed  distribution  to 
the  said  heirs  at  law  of  the  said  Martina  Maxine 
Dole,  deceased,  and  in  said  decree  of  distribution 
said  last  named  Court  adjudicated  tliat  the  said 
plaintiff,  Virginia  Davis  Hartman,  was  a  sister  of 
said  deceased,  and  as  such  entitled  to  [3]  an  un- 
divided one-sixth  interest  in  all  property  belonging 
to  said  deceased  and  likewise  in  all  property  not 
known  or  discovered  at  said  time,  and  that  the  said 
Court  further  decreed  that  the  said  defendant, 
Harold  F.  Davis,  was  a  brother  of  said  deceased, 
and  as  such  entitled  to  an  undivided  one-sixth  inter- 
est in  all  property  belonging  to  said  deceased  and 
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likewise  in  all  property  not  known  or  discovered  at 
said  time,  and  that  said  Court  further  decreed  that 
the  said  defendant  Arthur  A.  Dole  was  the  surviv- 
ing husband  of  said  deceased,  and  as  such  entitled 
to  an  luidivided  one-half  interest  in  all  i)roperty 
belonging  to  said  deceased  and  likewise  in  all  prop- 
erty not  known  or  discovered  at  said  time,  and  that 
said  jjroperty  was  distributed  to  said  last  named 
persons  in  accordance  with  the  ratio  and  proportion 
of  their  respective  ownership  in  and  to  said  prop- 
erty belonging  to  said  deceased,  as  aforesaid. 

VII. 

That  ])laintift* s  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  defend- 
ants, Stewart  Estate  Company,  a  corporation,  and 
C.  F.  Humphrey,  claim  some  right,  title,  interest  in 
or  lien  upon  the  share  and  portion  of  the  said 
property  of  said  deceased  distributed  to  and  be- 
longing to  the  defendant  Arthur  A.  Dole  by  reason 
of  certain  instruments,  conveyances  or  assignments 
executed  by  the  said  defendant  Arthur  A.  Dole  to 
the  said  defendants  Stewart  Estate  Company,  a  cor- 
])oration,  and/or  the  defendant,  C.  F.  Humphrey. 

[4] 
VIII. 

That  the  said  plaintiffs  are  informed  and  believe 
and  upon  such  information  and  belief  allege  that 
tlie  defendants,  Richard  Roe,  William  Black,  Mary 
l>(>o,  Jauo  Doe  aiul  Susan  Voe  claim  some  right, 
title,  interest  in  or  lien  upon  the  said  property  left 
l)y  said  deceased,  Martina  Maxine  Dole,  but  in  this 
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respect  said  plaintiffs  allege  that  said .  claim  or 
claims  on  behalf  of  said  last  named  defendants  are 
without  merit  and  in  any  event  subordinate  to  the 
claims  of  the  said  plaintiffs  in  and  to  their  said 
respective  shares  of  the  said  property  belonging  to 
the  said  deceased,  Martina  Maxine  Dole,  as  afore- 
said. 

IX. 
That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  at  all  times 
mentioned  in  this  complaint  the  defendants  Samuel 
Piatt  and  John  S.  Sinai  were  and  are  now  attor- 
neys-at-law  engaged  in  the  general  practice  of  the 
profession  of  law  as  co-partners  in  the  City  of  Reno, 
State  of  Nevada,  under  the  firm  name  and  style  of 
Piatt  and  Sinai. 

X. 

That  the  defendants  C.  F.  Humphrey  and  Luther 
Elkins  are  now  and  during  all  of  the  times  men- 
tioned in  this  complaint,  were  attorneys-at-law  duly 
licensed  as  such  under  the  laws  of  the  State  of 
California.  That  the  said  defendants  C.  F.  Hum- 
phrey and  Luther  Elkins  were  the  attorneys  of 
record  for,  and  represented  the  Bank  of  America,  a 
national  banking  [5]  corporation,  as  special  admin- 
istrator of  the  Estate  of  Martina  Maxine  Dole,  de- 
ceased. That  the  said  defendants  C.  F.  Humphrey 
and  Luther  Elkins  also  were  the  attorneys  for  and 
represented  the  defendant  Arthur  A.  Dole  and  the 
plaintiffs  Virginia  Davis  Hartman  and  Margaret 
Davis  Richardson,  heirs  of  the  said  Martina  Maxine 
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Dole  in  the  matter  of  the  estate  of  the  said  Martina 
Maxine  Dole  to  the  extent  as  will  hereinafter  be 
more  specifically  referred  to  and  alleged. 

XI. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  at  the  time 
of  the  death  of  the  said  Martina  Maxine  Dole,  de- 
ceased, the  said  defendants  Samuel  Piatt  and  John 
S.  Sinai  were,  and  for  a  long  time  prior  thereto  had 
been  the  attorneys  and  counsellors-at-law  for  the 
said  Martina  Maxine  Dole;  that  by  reason  of  said 
relationship  of  attorney  and  client  between  the  said 
defendants  Samuel  Piatt  and  John  S.  Sinai,  and 
the  said  Martina  Maxine  Dole,  deceased,  a  relation- 
ship of  trust  and  confidence  existed  between  the 
said  last  named  defendants  and  the  said  Martina 
Maxine  Dole,  deceased,  at  the  time  of  the  death  of 
the  said  Martina  Maxine  Dole,  deceased,  and  for 
more  than  eighteen  months  prior  thereto. 

XII. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  on  or  about 
the  11th  day  [6]  of  May,  1933,  the  said  defendant, 
John  S.  Sinai,  on  behalf  of  himself  and  his  said 
partner,  the  said  defendant  Samuel  Piatt,  notified 
tlie  said  Martina  Maxine  Dole  and  her  then  hus- 
band, the  said  defendant  Arthur  A.  Dole,  substan- 
tially as  follows,  to-wit: 

(a)  That  Silverado  and  Kentuck  mining  ]u'op- 
erty  situate  in  Mono  Comity,  State  of  California, 
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some  twenty  miles  northerly  from  the  town  of 
Bridgeport  in  said  Comity,  and  consisting  of  sev- 
eral lode  claims,  together  with  a  hydro-electric 
power  plant  and  power  Ime,  a  mill,  machinery,  tools 
equipment,  buildings,  water  rights  and  other  prop- 
erty, was  advertised  for  sale  and  would  be  sold  at 
a  Eeceiver's  sale  thereof  on  or  about  the  20th  day 
of  May,  1933; 

(b)  That  the  machinery  pertaining  to  said  min- 
ing property  and  constituting  a  part  of  said  prop- 
erty to  be  sold  had  cost  in  excess  of  Three  Hundred 
thousand  ($300,000.00)  Dollars  in  cash  and  was  then 
in  good  condition; 

(c)  That  he,  the  said  defendant,  John  S.  Sinai, 
had  conferred  with  his  friend,  one  D.  C.  McKay, 
the  aforesaid  Receiver,  who  would  make  the  afore- 
said sale,  and  that  he,  the  said  defendant,  John  S. 
Sinai,  was  led  to  believe  from  such  conferences  and 
conversations  with  the  said  D.  C.  McKay  that  by 
reason  of  the  said  prevailing  money  stringency  and 
consequent  lack  of  available  buyers,  all  of  said  min- 
ing property  would  be  sold  at  said  sale  thereof  for 
approximately  Eighteen  thousand  five  hundred 
($18,500.00)  Dollars; 

(d)  That  the  said  defendant  John  S.  Sinai  rec- 
ommended most  strongly  that  the  said  Martina 
Maxine  Dole  should  permit  said  defendant  John  S. 
Sinai  and  the  said  defendant  Samuel  Piatt  to  put 
in  a  bid  at  said  Receiver's  sale  for  and  on  behalf 
of  the  said  Martina  Maxine  Dole  and  that  said  last 
named  defendants  be  permitted  by  the  said  Martina 
Maxine  Dole  [7]  as  her  representatives  and  attor- 
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neys  to  use  their  best  endeavors  to  purchase  all  of 
the  aforesaid  property  for  the  use  and  benefit  of 
the  said  Martina  Maxine  Dole  provided  it  could  be 
purchased  for  a  sum  not  to  exceed  Twenty-five 
thousand  ($25,000.00)  Dollars. 

(e)  That  the  said  defendant  John  S.  Sinai  re- 
quested that  the  said  Martina  Maxine  Dole  send  to 
said  last  named  defendant  immediately  the  sum  of 
Twenty-five  hundred  ($2500.00)  Dollars  in  cash  to 
be  used  by  him  in  paying  a  ten  percent  installment 
of  the  sale  price  of  said  property  at  the  time  of 
making  said  bid  in  the  event  that  said  l)id  of  the 
said  defendants  Samuel  Piatt  and  John  S.  Sinai 
for  and  on  behalf  of  the  said  Martina  Maxine  Dole 
was  accepted  and  if  the  said  last  named  defendants 
should  be  the  successful  bidders  for  said  property 
at  said  sale;  that  the  said  defendant  John  S.  Sinai 
in  this  respect  stated  to  the  said  Martina  Maxine 
Dole  that  if  the  said  sum  of  Twenty-five  hundred 
($2500.00)  Dollars  was  sent  to  said  last  named  de- 
fendant by  the  said  Martina  Maxine  Dole  for  the 
purposes,  as  aforesaid,  it  would  not  be  necessary 
for  the  said  Martina  Maxine  Dole  to  send  him  any 
additional  moneys  with  which  to  complete  the  ])ur- 
chase  price  of  the  said  property  as  the  said  defend- 
ant John  S.  Sinai  would  be  able  to  obtain  the 
rcMuaiuing  nine-tentlis  of  the  sale  price  of  tlie  said 
property  from  a  re-sale  for  the  said  Martina  Maxine 
Dole  of  certain  of  the  machinery  or  certain  water 
rights  which  constituted  part  of  the  said  mining 
l)roperty,  as  aforesaid. 
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XIII. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  at  the  time 
of  making  the  aforesaid  representations  to  the  said 
Martina  Maxine  Dole  the  said  defendant  Jolm  S. 
Sinai  delivered  to  the  said  Martina  [8]  Maxine  Dole 
an  itemized  inventory  of  the  real  and  personal  prop- 
erty above  referred  to,  together  with  a  printed 
notice  of  said  Receiver's  sale,  together  with  a  letter 
from  the  said  D.  C.  McKav,  the  said  Receiver  who 
would  make  said  sale,  as  aforesaid,  addressed  to  the 
said  defendant  John  S.  Smai,  wherein  the  said 
D.  C.  McKay  advised  the  said  defendant  John  S. 
Sinai  that  the  purchase  of  said  property  at  the 
aforesaid  Receiver's  sale  thereof  would  be  a  verv 
fine  investment  for  the  said  John  S.  Sinai  or  any 
friend  or  client  of  his  as  said  machinery  on  said 
property  alone  could  be  readily  sold  within  a  short 
time  after  the  sale  for  at  least  Thirty  thousand 
($30,000.00)  Dollars  cash,  which  would  be  about  ten 
percent  of  the  original  cost  of  the  said  machinery 
as  aforesaid. 

XIV. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  at  the  time 
that  the  said  defendant  John  S.  Sinai  counselled 
and  advised  the  said  Martina  Maxine  Dole,  as  afore- 
said, to  become  a  purchaser  at  said  Receiver's  sale 
and  to  permit  the  said  defendants  John  S.  Sinai 
and  Samuel  Piatt  to  act  for  her  as  her  agents  and 
representatives  in  the  purchase  of  the  said  property 
at  said  sale,  as  aforesaid,  the  said  defendants  John 
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S.  Sinai  and  Samuel  Piatt  knew  that  the  said  Mar- 
tina Maxine  Dole  had  a  sum  in  excess  of  Twenty- 
five  hundred  ($2500.00)  Dollars  in  cash  for  an  in- 
vestjnent  and  was  at  said  time  looking  for  an  invest- 
ment in  a  gold  or  silver  mine. 

XV. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  thereafter 
and  between  the  11th  day  of  May  and  the  15th  day 
of  May  in  the  year  1933,  the  said  defendant  John  S. 
Sinai  communicated  with  the  said  Martina  Maxine 
Dole  and  her  then  husband,  the  said  defendant 
Arthur  A.  Dole,  by  telephone  between  the  office  of 
tlie  said  defendants  John  S.  Sinai  and  Samuel 
Piatt  situate  in  the  said  City  of  Reno,  State  of 
Nevada,  as  [9]  aforesaid,  and  the  residence  of  the 
said  Martina  Maxine  Dole  situate  in  the  said  County 
of  San  Mateo,  State  of  California,  and  in  said  con- 
versations the  said  defendant  John  S.  Sinai  dis- 
cussed the  advisability  of  purchasing  the  aforesaid 
mining  property  at  the  aforesaid  approaching  Re- 
ceiver's sale,  and  that  he,  the  said  defendant  John  S. 
Sinai,  repeatedly  urged  upon  the  said  Martina 
Maxine  Dole  to  authorize  him  and  the  said  defend- 
ant Samuel  Piatt  to  purchase  said  property  for  her 
at  said  sale  and  to  send  the  said  defendant  John  S. 
Sinai  the  said  sum  of  Twenty-five  hundred  ($2500.00) 
Dollars  for  the  use  and  purposes  herein  set  forth 
in  connection  with  said  sale  of  said  property;  that 
on  or  about  the  14th  day  of  May,  1933,  the  said 
Martina  Maxine  Dole  informed  the  said  defendant 
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John  S.  Sinai  that  she  had  decided  to  accept  his 
recommendation  and  advice  regarding  the  making 
of  said  bid  for  said  mining  property  at  said  Re- 
ceiver's sale,  and  that  she  did  thereupon  authorize 
and  direct  the  said  defendants  John  S.  Smai  and 
Samuel  Piatt  to  bid  in  said  property  for  her  at  said 
Receiver's  sale  at  a  price  not  to  exceed  Twenty-five 
thousand  ($25,000.00)  Dollars,  and  that  the  said 
Martina  Maxine  Dole  did  thereupon  cause  to  be 
transmitted  to  the  said  defendants  John  S.  Sinai 
and  Samuel  Piatt  the  sum  of  Twenty-five  hmidred 
($2500.00)  Dollars  for  the  purpose  and  use  herein- 
before set  forth. 

XVI. 

That  plaintiffs  have  been  informed  and  believe 
and  upon  such  information  and  belief  allege  that 
on  or  about  the  20th  day  of  May,  1933,  the  said 
mining  property  was  offered  for  sale  at  said  Re- 
ceiver's sale  thereof  and  at  said  sale  the  said  de- 
fendants John  S.  Sinai  and  Samuel  Piatt  appeared 
as  the  agents  and  trustees,  attorneys  and  counsellors 
of  the  said  Martina  Maxine  Dole  and  as  such  agents 
and  trustees,  attorneys  and  counsellors  for  the  said 
Martina  Maxine  Dole,  did  enter  a  bid  for  the  afore- 
said [10]  mining  property  in  the  sum  of  Eighteen 
thousand  five  hmidred  ($18,500.00)  Dollars,  which 
bid  was  the  highest  and  best  bid  made  at  said  sale 
for  said  mining  property  and  that  said  bid  was 
thereafter  accepted  and  confirmed  and  that  the  said 
defendants  John  S.  Sinai  and  Samuel  Piatt  as  the 
agents,  trustees,  attorneys  and  counsellors  for  the 
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said  Martina  Maxine  Dole  did  pay  on  account  of 
the  said  purchase  price  of  the  said  projjerty  the 
sum  of  Eighteen  hundred  fifty  ($1850.00)  Dollars 
as  the  first  installment  payment  required  to  be  paid 
in  cash  on  the  said  sale  price  thereof ;  that  said  bid 
for  mining  property  and  the  said  sale  thereof  was 
confirmed  in  the  name  of  the  said  defendant  John  S. 
Sinai.  In  this  respect,  however,  said  plaintiffs  allege 
on  such  information  and  belief  that  the  said  defend- 
ant John  S.  Sinai  was  not  acting  individually  on 
his  own  behalf  but  as  the  agent,  trustee,  attorney 
and  counsellor  for  the  said  Martina  Maxine  Dole. 

XVII. 

That  thereafter  and  prior  to  the  date  of  the  final 
installment  of  the  sale  price  of  the  said  mining- 
property  so  purchased  by  the  said  defendants  John 
S.  Sinai  and  Samuel  Piatt  as  the  agents,  trustees, 
attorneys  and  counsellors  of  the  said  Martina  Max- 
ine Dole,  in  the  name  of  the  said  defendant  John  S. 
Sinai  at  said  Receiver's  sale,  as  aforesaid,  the  said 
defendants  John  S.  Sinai  and  Samuel  Piatt,  as 
plaintiffs  are  informed  and  believe  and  u])on  such 
information  and  belief  allege  said  fact  to  be,  in 
violation  of  the  trust  relation  then  existing  between 
the  said  last  named  defendants  and  the  said  Martina 
Maxine  Dole,  as  aforesaid,  and  in  violation  of  the 
duty  of  said  last  named  defendants  as  the  agents, 
trustees,  attorneys  and  counsellors  of  the  said  ^Mar- 
tina  Maxine  Dole,  to  consummate  the  purchase  [11] 
of  said  mining  property  for  her  account  and  to 
make  the  most  favorable  arrangement  ])ossible  for 
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her  for  obtaining  the  additional  Sixteen  thousand 
six  hundred  fifty  ($16,650.00)  Dollars  more  or  less 
required  to  be  paid  as  the  final  installment  of  the 
sale  price  of  said  mining  property,  and  with  intent 
to  defraud  the  said  Martina  Maxine  Dole  out  of 
any  profit  out  of  said  investment  of  the  said  min- 
ing property  other  than  the  return  of  her  said 
investment  together  with  a  profit  thereon  of  Five 
hmidred  ($500.00)  Dollars,  did  the  following: 

(a)  That  the  said  defendants  Jolni  S.  Sinai  and 
Samuel  Piatt  entered  into  an  agreement  with  one 
George  G.  Morse,  a  machinery  man  residing  in  the 
City  of  Denver,  state  of  Colorado,  under  the  terms 
of  which  the  said  George  G.  Morse  agreed  to  ad- 
vance the  said  defendant  John  S.  Sinai  the  sum 
of  Sixteen  thousand  six  hundred  fifty  ($16,650.00) 
Dollars  with  which  to  complete  the  payment  of  the 
sale  price  of  the  said  mining  property,  all  of  which 
plaintiffs  are  informed  and  believe  and  upon  such 
information  and  belief  allege  was  never  communi- 
cated to  the  said  Martina  Maxine  Dole  by  either  of 
the  defendants  John  S.  Smai  or  Samuel  Piatt. 

(b)  That  the  said  defendant  John  S.  Sinai 
agreed  to  use  the  said  money  so  obtained  from  the 
said  George  G.  Morse  to  complete  the  payment  of 
the  sales  price  of  the  said  property  so  sold  at  said 
Receiver's  sale  and  to  have  said  sale  of  said  prop- 
erty confirmed  to  the  said  defendant  John  S.  Sinai 
and  that  the  said  defendant  John  S.  Sinai  would 
then  transfer,  convey  and  deliver  all  of  the  said 
mining  pr()i)erty  so  purchased  in  his  name  but  as 
the  agent,  trustee,  attorney  and  comisellor  of  the 
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said  Martina  Maxine  Dole  at  said  Receiver's  sale,  ajj' 
aforesaid,  to  the  defendant.  Sierra  Consolidated 
Mines,  Inc.,  a  corporation,  in  consideration  of  the 
issuance  of  [12]  certain  shares  of  stock  of  said  cor- 
poration fully  paid,  which  shares  would  be  owned 
and  shared  between  the  said  defendants  John  S. 
Sinai  and  Samuel  Piatt  and  the  said  George  G. 
Morse  in  the  proportion  of  one-half  thereof  by  the 
said  defendants  John  S.  Sinai  and  Samuel  Piatt 
and  the  remaining  one-half  thereof  by  the  said 
George  G.  Morse,  and  that  as  further  consideration- 
for  such  assignment,  transfer  and  delivery  of  said 
mining  property  to  said  last  named  corporation, 
said  corporation  would  agree  to  pay  to  the  said 
defendants  John  S.  Sinai  and  Samuel  Piatt  the  sum 
of  Sixteen  thousand  six  hundred  fifty  ($16,650.00) 
Dollars  approximately  in  cash,  all  of  which  plain- 
tiffs are  informed  and  believe  and  ui)on  such  infoi-- 
mation  and  belief  allege  was  never  communicated 
to  the  said  Martina  Maxine  Dole  by  either  of  the 
defendants,  John  S.  Sinai  or  Samuel  Piatt;  and, 
(c)  That  it  w^as  agreed  between  the  said  George 
G.  Morse  and  said  defendants  John  S.  Sinai  and 
Samuel  Piatt  that  the  said  defendants  John  S. 
Sinai  and  Samuel  Piatt  should  inform  tjie  said 
Martina  Maxine  Dole  and  her  then  husband,  the 
said  defendant  Arthur  A.  Dole  that  after  purchas- 
ing the  said  mining  property  at  said  Receiver's  sale 
thereof  for  the  use  and  benefit  of  the  said  Martina 
Maxine  Dole,  as  aforesaid,  and  paying  to  the  Re- 
ceiver who  had  made  such  sale  the  aforesaid  sum 
of  Twenty-five  himdred   ($2500.00)   Dollars  which 
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had  been  sent  by  the  said  Martina  Maxine  Dole  to 
the  said  defendants  John  S.  Sinai  and  Samuel  Piatt 
for  said  purchase,  that  said  defendants  John  S. 
Sinai  and  Samuel  Piatt  had  been  compelled  to  re- 
sell all  of  said  mining  property  in  order  to  obtain 
the  money  necessary  to  complete  the  payment  of 
said  sale  price  of  said  mining  property  and  that 
for  a  time  the  said  defendants  John  S.  Sinai  and 
Samuel  Piatt  were  fearful  that  they  would  not  be 
able  to  make  any  [13]  re-sale  of  any  of  said  mining 
property  and  that  the  said  Martina  Maxine  Dole 
would  lose  her  investment  of  Twenty-five  hundred 
($2500.00)  Dollars  and  that  the  said  defendants 
John  S.  Smai  and  Samuel  Piatt  had  been  forced 
and  compelled  to  sell  the  aforesaid  mining  property 
in  order  to  obtain  from  such  sale  the  return  of 
the  aforesaid  investment  of  Twenty-five  hundred 
($2500.00)  Dollars  plus  a  profit  of  Five  hundred 
($500.00)  Dollars,  and  in  this  respect  plaintiffs  are 
informed  and  believe  and  upon  such  information 
and  belief  allege  that  the  said  defendants  John  S. 
Sinai  and  Samuel  Piatt  did  subsequently  so  inform 
the  said  Martina  Maxine  Dole. 

XVIII. 

That  at  the  time  the  said  George  G.  Morse  en- 
tered into  said  contract  with  the  said  defendants 
John  S.  Sinai  and  Samuel  Piatt,  as  aforesaid,  both 
the  said  George  G.  Morse  and  the  said  defendants 
John  S.  Sinai  and  Samuel  Piatt  had  notice  and 
knowledge  and  were  charged  with  notice  and  kn(^wl- 
cdu(»  that  the  said  defendant  John  S.   Sinai  had 
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made  a  bid  for  said  mining  property  at  said  Re- 
ceiver's sale  and  had  been  the  successful  bidder 
thereof  as  the  agent,  trustee,  attorney  and  counsel- 
lor for  the  said  Martina  Maxine  Dole  and  not  other- 
wise and  that  all  of  the  rights  the  said  defendant 
John  S.  Sinai  then  had  in  and  to  the  said  mining 
X)roperty  as  the  said  successful  bidder  thereof  at 
the  said  Receiver's  sale  were  not  in  his  own  right 
but  as  the  agent,  trustee,  attorney  and  counsellor 
for  the  said  Martina  Maxine  Dole. 

XIX. 

That  thereafter  the  said  defendants  John  S. 
Sinai  and  Samuel  Piatt  paid  the  remainder  of  the 
sale  price  of  said  mining  property  purchased  by 
the  said  defendant  John  S.  Sinai  under  the  facts 
and  circumstances  hereinbefore  alleged  at  said  Re- 
ceiver's sale,  as  aforesaid,  with  the  money  received 
[14]  from  the  said  George  G.  Morse  under  said 
agreement  so  entered  into,  as  aforesaid,  whereupon 
said  sale  thereof  was  confirmed  to  him  by  an  order 
of  Court  duly  made  and  entered  and  thereu])on  the 
said  D.  C.  McKay,  as  said  Receiver,  conveyed  the 
said  mining  property  and  the  whole  thereof  to  the 
said  defendant  John  S.  Sinai  by  a  good  and  suffi- 
cient deed  duly  acknowledged  so  as  to  entitle  the 
same  to  be  recorded  and  delivered  possession  of  the 
said  mining  property  together  with  all  equipment, 
incidentals  and  appurtenances  theremito  belonging, 
to  the  said  defendant  John  S.  Sinai. 
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XX. 

That  plaintiffs  are  informed  and  believe  and  uj^on 
such  information  and  belief  allege  that  immediately 
after  the  conveyance  and  confirmation  of  said  sale 
of  said  mining  property  to  the  said  defendant  John 
S.  Sinai,  as  aforesaid,  that  the  said  John  S.  Sinai 
conveyed  all  of  said  mining  property  to  the  said 
defendant,  Sierra  Consolidated  Mines,  Inc.,  a  cor- 
poration, by  good  and  sufficient  deed  and  bill  of  sale 
duly  acknowledged  so  as  to  entitle  the  same  to  be 
recorded,  and  delivered  possession  of  said  mming 
property  and  all  appurtenances  thereunto  belongmg 
and  the  whole  thereof  to  the  said  Sierra  Consoli- 
dated Mines,  Inc.,  a  corporation;  that  at  the  time 
said  conveyance  of  said  mming  property  was  made 
to  the  said  Sierra  Consolidated  Mines,  Inc.,  a  cor- 
I^oration,  said  corporation  was  wholly  controlled 
and  dominated  bv  the  said  defendants  John  S. 
Sinai,  Samuel  Piatt  and  George  Gr.  Morse,  and  that 
at  the  tune  of  the  said  conveyance  of  said  mining 
property  to  said  corporation  and  at  all  times  since 
then  the  said  Sierra  Consolidated  Mines,  Inc.,  a 
corporation,  and  the  Board  of  Directors  thereof  had 
notice  and  knowledge  and  were  charged  with  notice 
and  knowledge  that  said  mining  [15]  property  so 
sokl,  assigned  and  transferred  by  the  said  John  S. 
Sinai  to  it  was  the  property  of  Martina  Maxine 
Dole  and  that  the  said  defendant  John  S.  Sinai 
merely  held  that  the  legal  title  thereof  as  the  agent 
and  trustee  for  the  said  Martina  Maxine  Dole  and 
that  the  conveyance  and  delivery  of  said  minhig 
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property  by  the  said  defendant  John  S.  Sinai  to 
said  corporation  was  made  by  said  defendant  John 
S.  Sinai  without  authority  and  in  violation  of  his 
obligations  and  duties  as  agent  and  trustee  for  the 
said  Martina  Maxine  Dole  and  in  fraud  of  the  rights 
of  the  said  Martina  Maxine  Dole. 

XXI. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  mining 
property  so  purchased  at  the  aforesaid  Receiver's 
sale  by  the  said  defendants  John  S.  Sinai  and  Sam- 
uel Piatt,  as  the  agents,  trustees,  attorneys  and 
counsellors  for  the  said  Martina  Maxine  Dole,  as 
aforesaid,  is  reasonably  worth  the  sum  of  Three 
million  ($3,000,000)  Dollars,  and  that  since  the 
acquisition  by  the  said  defendant  Sierra  Consoli- 
dated Mines  Inc.,  a  corporation,  of  said  ])ro])erty, 
that  the  said  defendants  John  S.  Sinai  and  Samuel 
Piatt  have  received  dividends  and  attorneys  fees 
and  other  moneys  from  the  said  defendant  Sierra 
Consolidated  Mines  Inc.,  a  corporation,  from  the 
said  property  so  held  by  them,  as  aforesaid,  in 
excess  of  Fifty  thousand  ($50,000.00)  Dollars;  that 
all  property  obtained  by  the  said  defendants  John 
S.  Sinai  and  Samuel  Piatt,  including  all  stock  of 
the  defendants  Sierra  Consolidated  Klines,  Inc.,  a 
corporation,  all  moneys  received  from  said  last 
named  defendant,  and  all  other  moneys  received  as 
attorney's  fees  or  otherwise,  were  in  reality  re- 
ceived by  said  defendants  John  S.  Sinai  and  Samu^^l 
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£16]  Piatt  and  are  now  held  by  said  defendant 
John  S.  Sinai  and  Samuel  Piatt  as  tjie  agents, 
trustees,  attorneys  and  counsellors  of  the  said  Mar- 
tina Maxine  Dole,  deceased,  and  that  by  reason  of 
the  death  of  the  aforesaid  Martina  Maxine  Dole 
and  of  the  said  probate  proceedings  and  of  the  heir- 
ship of  said  last  named  deceased,  as  aforesaid,  all 
of  the  said  last  named  property  now  held  by  the 
said  defendants  John  S.  Sinai  and  Samuel  Piatt  is 
held,  to-wit  an  undivided  one-third  interest  thereof 
is  property  of  the  said  plaintiffs,  Virginia  Davis 
Hartman  and  Margaret  Davis  Eichardson. 

XXII. 

That  the  said  plaintiff,  Virginia  Davis  Hartman, 
is  now  and  during  all  of  the  times  mentioned  in  this 
complaint  was  a  resident  of  the  State  of  New  York ; 
that  the  said  plaintiff,  Margaret  Davis  Richardson, 
is  now^  and  during  all  of  the  times  mentioned  in  this 
complaint  was  a  resident  of  the  State  of  New 
Jersey;  that  said  plaintiffs  were  not  during  any  of 
the  times  mentioned  in  this  complaint  residents  of 
or  residing  either  in  the  State  of  California  or  the 
State  of  Nevada,  and  that  all  of  the  aforesaid  facts 
and  circumstances  alleged  in  this  complaint  were 
not  known  nor  discovered  by  said  ])laintiffs  or  either 
of  them  until  the  year  1938,  to-wit,  that  said  facts 
and  circumstances  were  not  discovered  by  the  said 
plaintiff  Virginia  Davis  Hartman  imtil  on  or  about 
the  21st  day  of  April,  1938,  and  by  the  said  plain- 
tiff Margaret  Davis  Richardson  imtil  on  or  about 
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the  first  day  of  July,  1938;  that  said  i)laintiffs  did 
upon  the  said  discovery  of  said  facts  and  circuiiw 
stances  pTomptly  cause  said  facts  and  circumstances 
to  be  investigated  and  did  authorize  and  instruct 
the  above  entitled  action  to  be  commenced  in  their 
names  and  for  and  on  their  behalf.  [17] 

XXIII. 

That  subsequent  to  the  death  of  the  said  Martina 
Maxine  Dole  on  the  3rd  day  of  February,  1934,  and 
almost  immediately  thereafter,  the  said  defendant 
Arthur  A.  Dole  communicated  with  the  said  plain- 
tiffs, Virginia  Davis  Hartman  and  Margaret  Davis 
Eichardson,  sisters  of  the  said  Martina  Maxine 
Dole,  deceased,  as  aforesaid,  advising  the  said  plain- 
tiffs of  the  death  of  their  said  sister,  as  aforesaid, 
and  further  advising  the  said  plaintiffs  of  the  fact 
tliat  the  said  Martina  Maxine  Dole  died  intestate, 
and  that  imder  the  laws  of  the  State  of  California 
that  they  were  heirs  of  the  said  Martina  Maxine 
Dole,  deceased,  to  the  extent  as  hereinbefore  more 
specifically  mentioned  and  set  forth.  That  the  said 
defendant,  Arthur  A.  Dole,  further  advised  the  saicV 
]:)]aintiffs  that  there  were  certain  matters  involving 
the  property  of  the  said  Martina  Maxine  Dole,  de- 
ceased, that  would  require  attention  and  likewise 
services  of  an  attorney  or  attorneys  at  law  to  repre- 
sent said  heirs  of  the  said  Martina  Maxine  Dole, 
deceased,  as  aforesaid,  and  that  he,  the  said  defend- 
ant, Arthur  A.  Dole,  had  or  was  about  to  ])rocure 
the  services  of  the  said  defendant,  0.  F.  Hum])hrey 
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and  Luther  Elkins  to  represent  him  as  an  heir  at 
law  of  the  said  Martma  Maxine  Dole,  deceased,  and 
•suggested  that  he,  the  defendant  Arthur  A.  Dole, 
would  be  very  glad  to  jDroteet  the  interests  of  the 
said  plaintiffs  and  to  have  said  defendants,  C.  F. 
Humphrey  and  Luther  Elkins,  act  as  attorneys  for 
all  of  the  heirs  at  law,  including  said  plaintiffs,  of 
the  said  Martina  Maxine  Dole,  deceased;  that  said 
suggestion  met  with  the  approval  of  said  plaintiffs 
and  said  approval  was  communicated  by  them  to  the 
said  defendant,  Arthur  A.  Dole;  that  the  said  de- 
fendant Arthur  A.  Dole  did  not  at  said  time  or  at 
any  time  subsequent  thereto  advise  the  said  plain- 
tiffs [18]  specifically  as  to  any  of  the  property  or 
other  rights  belonging  to  the  said  deceased,  Martina 
Maxine  Dole,  and  more  particularly  any  or  all  of 
the  facts  or  circumstances  involved  and  existing 
between  said  Martina  Maxine  Dole,  deceased,  during 
her  lifetime  and  the  said  defendants  Samuel  Piatt 
and  John  S.  Sinai  concerning  the  purchase  of  the 
said  mining  property,  all  of  which  has  been  here- 
tofore more  specifically  alleged  and  set  forth. 

XXIV. 

That  plaintiffs  are  informed  and  l)elieve  and  upon 
such  information  and  l^elief  allege  that  the  said 
defendant,  Arthur  A.  Dole,  subsequent  to  the  death 
of  the  said  Martina  Maxine  Dole,  deceased,  and  sub- 
sequent to  the  aforesaid  understanding  had  between 
liini  and  the  said  plaintiffs,  as  aforesaid,  consulted 
and  hired  the  said  defendants,  0.  F.  Hmnphrey  and 
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Luther  Elkins  as  attorneys  to  represent  the  interests 
of  the  heirs  at  law  of  the  said  Martina  Maxine  Dole,- 
deceased,  and  at  said  time  the  said  defendant, 
Arthur  A.  Dole,  thoroughly  explained  to  the  said 
defendants,  C.  F.  Humphrey  and  Luther  Elkins  all* 
of  the  facts  and  circumstances  concerning  the  trans- 
action had  between  the  said  Martina  Maxine  Dole, 
deceased,  and  the  said  defendants  Samuel  Piatt  and 
John  S.  Sinai  concerning  the  said  purchase  of  the 
said  mining  property  as  herein  more  sj)ecifically 
set  fortji  and  alleged;  that  the  defendant  Arthur  A. 
Dole  did  enter  into  a  written  contract  with  the  said- 
defendants,  C.  F.  Humphrey  and  Luther  Elkins 
hiring  the  said  last  named  defendants  as  attorneys 
in  and  about  the  matter  of  the  alleged  transaction, 
had  between  the  said  Martina  Maxine  Dole,  de- 
ceased, during  her  lifetime,  and  the  said  defendants," 
Samuel  Piatt  and  John  S.  Sinai,  concerning  the 
purchase  of  the  said  mining  property,  as  aforesaid, 
and  that  the  said  defendant  Arthur  A.  Dole  did  by 
said  contract  agree  to  pay  to  the  said  defendanis 
C.  F.  Humphrey  and  Luther  Elkins  a  sum  equal  to 
one-half  of  any  and  all  moneys  recovered  from  tlio 
said  defendants,  [19]  Samuel  Piatt  and  John  S. 
Sinai,  for  the  reasons  hereinbefore  more  specifically 
set  forth ;  that  said  contract  was  made  for  the  benefit 
of  the  said  defendant,  Arthur  A.  Dole,  and  the  said 
plaintiffs,  Virginia  Davis  Hartman  and  Margaret: 
Davis  Richardson;  that  several  and  many  confer- 
ences were  had  between  tbe  said  defendant,  Arthur 
A.  Dole,  the  said  defendants  C.  F.  Hum})hrey  and 
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Luther  Elkins,  acting  as  attorneys  for  the  heirs  at 
law  of  the  said  Martina  Maxine  Dole,  deceased,  and 
as  attorneys  for  the  defendant,  Bank  of  America 
National  Trust  and  Savings  Association,  a  national 
banking  association,  special  administrator  of  the 
estate  of  the  said  Martina  Maxine  Dole,  deceased, 
as  aforesaid,  and  officers  and  officials  of  the  said 
defendant.  Bank  of  America  National  Trust  and 
Savings  Association,  a  national  banking  association, 
concerning  the  aforesaid  transaction  had  between 
the  said  Martina  Maxine  Dole,  deceased,  during 
her  lifetune,  and  the  said  defendants  Samuel  Piatt 
and  John  S.  Sinai,  as  hereinbefore  more  specifically 
alleged,  and  likewise  the  rights  and  remedies  of  the 
said  estate  of  the  said  Martina  Maxine  Dole,  de- 
ceased, and  the  heirs  at  law  of  the  said  Martina 
Maxine  Dole,  deceased;  that  as  a  result  of  said 
conversations  had  between  the  said  defendants 
Arthur  A.  Dole,  C.  F.  Humphrey,  Luther  Elkins, 
and  Bank  of  America  National  Trust  and  Savings 
Association,  a  national  banking  association,  is 
agents  and  officials,  as  aforesaid,  the  said  defendants 
C.  F.  Humphrey  and  Luther  Elkins  advised  that  in 
their  opinion  a  cause  of  action  existed  in  favor  of 
the  heirs  at  law  of  the  said  Martina  Maxine  Dole, 
deceased,  agamst  the  said  defendants  Samuel  Piatt 
and  John  S.  Sinai  in  and  about  the  matters  herein- 
before more  particularly  alleged,  as  aforesaid;  that 
thereafter  the  said  defendant  Bank  of  America  Na- 
tional Trust  and  Savings  [20]  Association,  a  bank- 
ing association,  communicated  with  said  defendants 
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Samuel  Piatt  and  John  S.  Sinai  concerning  the 
aforesaid  alleged  cause  of  action  existing  in  favor 
of  the  heirs  at  law  of  the  estate  of  said  Martina 
Maxine  Dole,  deceased,  as  aforesaid,  and  against 
the  said  last  named  defendants,  and  as  a  result  of 
said  communications  and  subsequent  conferences 
had  between  the  defendants,  John  S.  Sinai,  Samuel 
Piatt,  and  the  officers  and  agents  of  the  defendant 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation, a  national  banking  association,  it  was  agreed 
between  said  last  named  defendants  that  said  cause 
of  action  should  be  compromised  by  the  payment 
by  the  said  defendant,  John  S.  Sinai,  to  the  said 
defendant  Bank  of  America  National  Trust  and 
Savings  Association,  a  national  banking  association, 
as  special  administrator  of  the  estate  of  Martina 
Maxine  Dole,  deceased,  the  sum  of  Five  thousand 
($5000.00)  Dollars. 

XXV. 

Til  at  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  said  de- 
fendants, Arthur  A.  Dole,  C.  F.  Humphrey,  and 
Luther  Elkins,  upon  being  advised  of  the  contem- 
plated compromise  by  and  between  said  defendant 
John  S.  Sinai  and  the  said  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  a  national 
banking  association,  as  aforesaid,  strenuously  ob- 
jected to  the  said  contemplated  compromise;  that 
the  said  defendant.  Bank  of  America  National  Trust 
and  Savings  Association,  a  national  banking  asso- 
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elation,  its  officials  and  agents,  did  thereupon  inform 
the  said  defendants,  C.  F.  Humphrey  and  Luther 
Elkins,  that  the  said  defendants,  C.  F.  Humphrey 
and  Luther  Elkins  were  acting  as  the  attorneys  for 
the  said  defendant.  Bank  of  America  National  Trust 
and  Savings  Association,  a  national  banking  asso- 
ciation, as  special  administrator  of  the  [21]  estate 
of  Martina  Maxine  Dole,  deceased,  and  that  said 
last  named  defendant  was  not  asking  the  opinion  of 
the  said  defendants,  C.  F.  Humphrey  and  Luther 
Elkins,  as  to  matters  of  policy,  and  that  if  they,  the 
said  defendants,  C.  F.  Humphrey  and  Luther  Elkins 
were  unwilling  to  present  to  the  Probate  Court  in 
which  the  said  matters  of  tjie  estate  of  said  Martina 
Maxine  Dole,  deceased,  was  then  pending,  a  peti- 
tion for  compromise  as  tentatively  agreed,  as  afore- 
said, that  the  said  defendant  Bank  of  America 
National  Trust  and  Savings  Association,  a  national 
banking  association,  would  procure  the  services  of 
other  attorneys  to  represent  it  as  special  adminis- 
trator in  the  matter  of  the  said  estate  of  Martina 
Maxine  Dole,  deceased. 

XXYI. 

That  thereafter,  to-wit,  on  or  about  the  7th  day 
of  May,  1936,  the  said  defendant,  C.  F.  Humphrey 
and  Luther  Elkins,  as  attorneys  for  the  said  de- 
fendant, Bank  of  America  National  Trust  and  Sav- 
ings Association,  a  national  banking  association, 
the  then  duly  acting  and  qualified  special  adminis- 
trator of  the  said  CvState  of  Martina  Maxine  Dole, 
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deceased,  as  aforesaid,  did  prepare  and  cause  to  be 
filed  for  and  on  behalf  of  the  said  last  named  de- 
fendant, as  said  special  administrator  in  the  said 
matter  of  the  estate  of  said  Martina  Maxine  Dole, 
deceased,  then  pending  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  San 
Mateo,  as  aforesaid,  a  petition  for  authority  to  com- 
promise the  alleged  indebtedness  due  from  the  said 
defendant,  John  S.  Sinai,  to  the  said  heirs  at  law 
of  the  said  Martina  Maxine  Dole,  deceased,  for  the 
said  sum  of  Five  Thousand  ($5000.00)  Dollars,  and 
tliat  thereafter  the  said  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  San  Mateo, 
in  the  matter  of  the  said  estate  of  [22]  Martina 
Maxine  Dole,  deceased,  to-wit  on  or  about  the  25th 
day  of  May,  1936,  did  by  an  order  approve  the  re- 
quested and  suggested  compromise  by  and  l)etween 
the  said  defendant,  John  S.  Sinai,  and  the  said  de- 
fendant Bank  of  America  National  Trust  and  Sav- 
ings Association,  a  national  banking  association,  as 
s[)ecial  administrator  of  the  said  estate  of  the  said 
^lartina  Maxine  Dole,  deceased,  concerning  the 
aforesaid  cause  of  action  then  existing  in  favor  of 
the  heirs  at  law  of  the  said  Martina  ^laxine  Dole, 
deceased,  against  the  said  defendant,  John  S.  Siiiai, 
as  aforesaid. 

XXVII. 

That  ])laintiffs  are  informed  and  believe  and  upon 

such  information  and  belief  allege  that  subsequent 

to  the  entry  of  the  said  order  by  the  said  Superior 

Court  of  the  State  of  California,  in  and  for  the 
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County  of  San  Mateo,  in  the  matter  of  the  said 
estate  of  Martina  Maxine  Dole,  deceased,  authoriz- 
ing and  approving  said  compromise  by  and  between 
said  defendant,  John  S.  Sinai,  and  the  said  defen- 
dant, Bank  of  America  National  Trust  and  Savings 
Association,  a  national  banking  associati<=n,  as  spe- 
cial administrator  of  the  estate  of  Martina  Maxine 
Dole,  deceased,  as  aforesaid,  to-vdt.  on  the  11th  day 
of  May,  1936,  the  said  defendant  Bank  of  America 
National  Trust  and  Savings  Association,  a  national 
banking  association,  as  special  administrator  of  the 
said  estate  of  Martina  Maxine  Dole,  deceased,  did 
purport  to  execute  a  complete  release  and  discharge 
in  favor  of  the  said  defendant,  John  S.  Sinai,  con- 
cerning all  claims  and  alleged  indebtedness  due  by 
said  last  named  defendant  to  the  heirs  at  law  of  the 
said  Martina  Maxine  Dole,  deceased,  as  aforesaid. 

XXYIII. 

That  plaintiffs  are  inforined  and  believe  and  upon 
such  [23]  information  and  belief  allege  that  subse- 
quent to  the  aforesaid  agreement  entered  in.to  by 
and  between  the  defendant,  John  S.  Sinai,  and  the 
defendant  Bank  of  America  National  Trust  and 
Savings  Association,  a  national  banking  association, 
special  administrator  of  the  estate  of  Martina  Max- 
ine Dole,  deceased,  compromising  the  aforesaid  in- 
debtedness, the  said  defen.dant,  Arthur  A.  Dole, 
under  facts  and  circumstances  that  will  hereinafter 
be  more  particularly  alleged,  signed  and  executed 
a  release  purporting  to  release  the  said  defendant 
John  S.  Sinai  from  anv  and  all  obligations  owing 
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to  the  said  defendant,  Arthur  A.  Dole,  as  an  heir 
at  law  of  the  said  Martina  Maxine  Dole,  deceased, 
in  and  about  the  matters  hereinbefore  more  specific- 
ally  alleged;  that  said  release,  however,  so  executed 
by  the  said  defendant  Arthur  A.  Dole  to  the  said 
defendant  John  S.  Sinai  did  not  nor  did  the  same 
])urport  to  release  any  cause  of  action  existing  in 
favor  of  the  plaintiffs  against  the  said  defendant, 
John  S.  Sinai,  or  any  or  all  of  any  remaining  de- 
fendants by  reason  of  the  matters  hereinbefore  more 
specifically  set  forth  and  alleged. 

XXIX. 

That  thereafter,  the  said  defendant  John  S.  Sinai 
did  pay  to  the  said  defendant  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  a  national 
banking  association,  special  administrator  of  the 
estate  of  Martina  Maxine  Dole,  deceased,  the  sum 
of  Five  thousand  ($5000.00)  Dollars;  that  there- 
after said  superior  Court  of  the  said  State  of  Cali- 
fornia, in  and  for  the  county  of  San  Mateo,  in  the 
matter  of  the  estate  of  Martina  Maxine  Dole,  de- 
ceased, did  enter  a  decree  of  final  distribution  as 
lioreinbefore  more  specifically  alleged  and  referred 
to  «-\nd  by  said  decree  did  ratify  and  approve  the 
aforesaid  compromise  between  the  said  defendant, 
John  S.  [24]  Sinai  and  the  said  defendant,  Dank 
of  America  National  Trust  and  Savings  Associa- 
tion, a  national  banking  association,  as  special  ad- 
ministrator of  the  said  estate  of  Martina  Maxine 
Dole,  deceased,  as  aforesaid;  that  under  and  by  vir- 
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tue  of  the  said  decree  of  final  distribution  the  said 
defendant  C.  F.  Hiunphrey  and  Luther  Elkins  did 
receive  the  sum  of  Twenty  five  hundred  ($2500.00) 
Dollars  under  and  by  virtue  of  the  contract  so  en- 
tered into  by  and  between  the  said  last  named  de- 
fendants and  the  said  defendant^  Arthur  A.  Dole, 
employing  the  said  defendants,  C.  F.  Humphrey 
and  Luther  Elkins  as  the  attorneys  for  the  heirs  at 
law  of  the  said  Martina  Maxine  Dole,  deceased,  as 
aforesaid,  and  the  said  defendants,  C.  F.  Humphrey 
and  Luther  Elkins  did  further  receive  a  share  in 
the  remaining  sum  of  Twenty  five  hundred 
($2500.00)  Dollars  to  the  extent  that  said  sum  of 
Twenty  five  hundred  ($2500.00)  Dollars  increased 
the  value  of  the  said  estate  of  Martina  Maxine  Dole, 
deceased,  pursuant  to  and  by  virtue  of  certain  laws 
and  statutes  of  the  State  of  California  providing 
for  the  payment  of  attorneys  fees  upon  a  fixed  val- 
uation of  the  estate  of  deceased  persons. 

XXX. 

That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  defen- 
dant, John  S.  Sinai,  and  other  defendants  named 
in  this  proceeding  and  cause  of  action  will  claim 
some  rights  under  said  order  of  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  Coimty 
of  San  Mateo,  authorizing  the  aforesaid  compromise 
between  the  said  defendant,  John  S.  Sinai,. and  the 
said  defendant  Bank  of  America  National  Trust 
and  Savings  Association,  a  national  banking  asso- 


vs.  Bank  of  America  etc.  Ass^n  31 

elation,  as  aforesaid,  the  release  executed  by  the 
said  defendant  Bank  of  America  [25]  National 
Trust  and  Savings  Association,  a  national  banking 
association,  to  the  said  defendant  John  S.  Sinai,  re- 
leasing the  said  last  named  defendant  from  all  obli- 
gations owing  to  the  said  heirs  at  law  of  the  said 
Martina  Maxine  Dole,  deceased,  as  aforesaid,  the 
release  executed  by  the  said  defendant  Arthur  A. 
Dole  to  the  said  defendant  John  S.  Sinai,  releas- 
ing the  aforesaid  defendant  from  said  indebtedness, 
as  aforesaid,  and  the  final  decree  of  distribution  of 
the  said  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  San  Mateo,  in  the  matter 
of  the  said  estate  of  Martina  Maxine  Dole,  deceased, 
as  aforesaid. 

XXXI. 
That  plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  afore- 
said order  of  said  Superior  Court  of  the  State  of 
California,  in  and  for  said  County  of  San  Mateo, 
in  the  matter  of  the  estate  of  Martina  Maxine  Dole, 
deceased,  approving  and  authorizing  the  said  sug- 
gested and  requested  compromise  of  the  said  al- 
leged indebtedness  due  to  the  said  estate  of  Mar- 
tina Maxine  Dole,  deceased,  and  the  said  heirs  at 
law  of  the  said  last  named  deceased  ])erson,  by  the 
said  defendant,  Bank  of  America  National  Trust 
and  Savings  Association,  a  national  banking  asso- 
ciation, special  administrator  of  the  said  estate  of 
iMartina  Maxine  Dole,  deceased,  with  the  said  de- 
fendant John  S.  Sinai,  as  aforesaid,  the  aforesaid 
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release  and  discharge  made  and  executed  by  the 
said  defendant,  Bank  of  America  National  Trust 
and  Savings  Association,  a  national  banking  asso- 
ciation, special  administrator  of  the  said  estate  of 
Martina  Maxine  Dole,  deceased,  in  favor  of  the  said 
defendant  John  S.  Sinai,  as  aforesaid,  the  said  re- 
lease and  discharge  made  and  executed  by  the  said 
defendant,  Arthur  A.  Dole,  to  the  said  defendant 
John  S,  Sinai,  [26]  as  aforesaid,  and  the  decree  of 
final  distribution  of  the  Superior  Court  of  the  State 
of  California  in  and  for  the  County  of  San  Mateo, 
in  the  matter  of  the  estate  of  the  said  Martina  Max- 
ine Dole,  deceased,  sanctioning  and  approving  the 
aforesaid  compromise  between  the  said  defendant, 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation, a  national  banking  association,  special  ad- 
ministrator of  the  estate  of  Martina  Maxine  Dole, 
deceased,  and  the  said  defendant,  John  S.  Sinai,  as 
aforesaid,  were  and  each  of  them  was  procured  by 
fraud  of  the  various  defendants  herein^  acting  in 
concert  and  motivated  by  the  common  design  of  pro- 
curing the  aforesaid  compromise,  said  fraud  being 
extrinsic  in  its  nature  and  character,  to-v.it : 

(a)  That  plaintiifs  are  informed  and  believe 
and  upon  such  information  and  belief  allege  that  at 
the  time  that  the  petition  was  filed  by  the  defen- 
dant, Bank  of  America  National  Trust  and  Savings 
Association,  a  national  banking  association,  for  leave 
to  settle  and  compromise  the  aforesaid  alleged  in- 
debtedness owing  by  the  defendant,  John  S.  Sinai, 
to  the  said  estate  of  Martina  Maxine  Dole,  deceased, 
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and  to  the  heirs  at  law  of  Martma  Maxine  Dole,  de- 
ceased, as  aforesaid,  and  for  some  time  prior  thereto, 
and  during  all  of  the  times  thereafter  as  in  this  com- 
plaint mentioned,  to  and  including  the  date  of  the 
entry  of  the  fmal  decree  of  distribution  in  the  mat- 
ter of  the  estate  of  the  said  Martina  Maxine  Dole, 
deceased,  as  aforesaid,  the  First  National  Bank  of 
Nevada,  formerly  the  First  National  Bank  of  Reno, 
was  a  national  banking  institution  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
United  States  of  America,  and  that  during  all  of 
said  times  the  said  defendant,  John  S.  Sinai,  was 
an  officer  and  director  of  said  last  mentioned  [27] 
institution  and  during  all  of  said  times  the  said  de- 
fendants, John  S.  Sinai  and  Samuel  Piatt  were 
duly  licensed  practicing  attorneys  at  law  under  the 
laws  of  the  State  of  Nevada,  and  as  such  were  at- 
torneys for  the  said  First  National  Bank  of  Nevada, 
formerly  the  first  National  Bank  of  Reno,  a  national 
l)anking  institution,  and  that  during  all  of  said 
times  the  said  First  National  Bank  of  Nevada,  for- 
merly the  First  National  Bank  of  Reno,  was  o\Amed, 
managed,  operated  and  controlled  ])y  the  Trans- 
america  (Corporation,  a  corporation,  which  said  last 
named  corporation  also  during  all  of  said  time 
owned,  managed,  oi)erated  and  controlled  the  de- 
fendant, Bank  of  America  National  Trust  and  Sav- 
ings Association,  a  national  banking  association; 
that  by  reason  of  the  aforesaid  facts  there  existed 
during  all  of  said  times  a  fiduciary  relationship 
between  the  said  defendants  Samuel  Piatt  and  John 
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S.  Sinai,  and  the  said  defendant  Bank  of  America 
>Tationnl  Trust  and  Saving's  Association,  a  national 
banking  association;  that  said  relationship  actuated 
and  motivated  the  said  defendant,  Bank  of  America 
National  Trust  and  Savings  Association.,  a  national 
banking  association,  as  special  admin^istrator  of  the 
estate  of  Martina  Maxine  Dole,  deceased,  to  sanc- 
tion and  approve  and  likewise  petition  and  request 
the  said  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  San  Mateo,  in  the  matter 
of  the  said  estate  of  the  said  Martina  Maxine  Dole, 
deceased,  to  approve  and  authorize  the  aforesaid 
compromise  of  said  alleged  indebtedness  and  like- 
wise m^otivated  and  actuated  the  said  defendant, 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation, a  national  banking  association,  to  execute 
the  aforesaid  release  in  favor  of  the  said  defendant 
John  S.  Sinai  releasing  and  discharging  the  said 
last  named  defendant  for  all  and  any  [28]  of  the 
aforesaid  alleged  indebtedness.  That  all  of  the  afore- 
said information  w^as  withheld  from  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
Comity  of  San  Mateo,  in  the  matter  of  the  estate  of 
Martina  Maxine  Dole,  deceased,  by  the  said  defen- 
dants C.  F.  Humphrey,  Luther  Elkins  and  the  Bank 
of  America  National  Trust  &  Savings  Association, 
a  national  banking  association,  special  adminis- 
trator of  the  said  estate  oi  Martina  Maxine  Dole, 
deceased,  at  the  time  that  the  said  petition  for  leave 
to  compromise  said  alleged  indebtedness  was  heard 
and  determined  by  the  said  last  mentioned  Court 
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and  at  the  time  that  the  said  Court  made  and  caused 
to  be  entered  a  decree  of  final  distribution  which 
contained  an  order  approving  and  settling  the  ac- 
count of  the  said  special  administrator  and  approv- 
ing the  aforesaid  compromise  and  release  of  the 
said  indebtedness. 

(b)  That  plaintiffs  are  informed  and  believe  and 
upon  such  information  and  belief  allege  that  shortly 
before  the  time  set  for  the  hearing  of  the  said  peti- 
tion for  leave  to  compromise  the  aforesaid  indebted- 
ness alleged  to  be  owing  by  the  defendant  John  S. 
Sinai,  as  aforesaid,  the  said  defendant  Arthur  A. 
Dole  consulted  with  the  said  defendants  C.  F.  Hum- 
phreys and  Luther  Elkins  concerning  the  opposing 
the  granting  of  the  said  petition  to  comj^romise  the 
aforesaid  indebtedness.  That  the  said  defendant 
Arthur  A.  Dole  informed  the  said  defendants  C.  F. 
Humphreys  and  Luther  Elkins  that  he  the  said 
defendant  Arthur  A.  Dole  was  opposed  to  the  said 
compromise  for  the  reasons  hereinafter  set  forth  and 
that  he  did  not  consider  said  compromise  for  the 
Ijcst  interests  of  either  the  said  estate  of  Martina 
ilaxine  Dole,  deceased,  or  the  heirs  of  the  said  last 
named  deceased  person;  tliat  the  said  defendant 
Arthur  A.  Dole  was  informed  by  the  said  defen- 
dants C.  F.  Humphreys  and  Luther  Elkins  that 
they  agreed  [29]  with  him  that  the  said  contem- 
])lated  compromise  was  not  for  the  best  interests 
of  tlie  said  estate  of  the  heirs-at-la\v  of  said  Mar- 
tina Maxine  Dole,  but  that  it  was  useless  for  him 
or  anyone  else  to  oppose  the  petition  of  said  Bank 
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of  America  National  Trust  &  Savings  Association, 
a  national  banking  corporation,  the  special  adminis- 
trator of  the  estate  of  Martina  Maxine  Dole,  as 
aforesaid,  as  the  Court  would  not  listen  seriously  to 
any  of  the  heirs  of  the  last  named  deceased  in  oppos- 
ing the  aforesaid  petition  to  compromise  but  on  the 
contrary  would  grant  the  petition  to  compromise 
said  indebtedness  irrespective  of  any  opposition  on 
the  T3art  of  any  of  the  aforesaid  heirs;  th.^t  the  said 
defendants  C.  F.  Humphrey  and  Luther  Elkins  fur- 
ther advised  the  defendant  Arthur  A.  Dole  that  in 
their  opinion  the  proposed  compromise  of  the  said 
indebtedness  was  illegal  and  would  not  be  binding 
on  the  heirs  of  the  said  Martina  Maxine  Dole,  de- 
ceased, and  in  any  ^YQwi  v;ould  not  release  any  de- 
fendant other  than  the  defendant  John  S.  Sinai; 
that  the  said  defendants  C.  F.  Humphrey  and  Lu- 
ther Elkins  did  further  counsel  and  advise  the  said 
defendant  Arthur  A.  Dole  not  to  appear  before  the 
said  Court  at  the  hearing  of  the  said  petition  to 
compromise  the  alleged  indebtedness  as  he  would 
accomplish  nothing  by  so  doing  and  that  they  the 
defendants  C.  F.  Humphrey  and  Luther  Elkins 
would  represent  the  heirs  of  the  said  Martina  Max- 
ine Dole,  deceased,  that  subsequent  to  the  afore- 
said conversation  between  the  defendants  C.  F. 
Humphrey  and  Luther  Elkins  and  the  defendant 
Arthur  A.  Dole  as  aforesaid  the  said  defendants  C. 
F.  Humphrey  and  Luther  Elkins  did  prepare  and 
furnish  to  the  defendant  Arthur  A.  Dole  a  written 
opinion  to  the  effect  that  the  said  compromise  was 
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not  binding  on  the  heirs  at  law  of  the  said  Martina 
Maxine  Dole,  deceased,  as  far  as  the  defendant  Sam- 
uel Piatt  was  concerned;  that  the  defendant  Arthur 
A.  Dole  [30]  relied  upon  the  aforesaid  advice  and 
statements  of  the  defendants  (\  F.  Humphrey  and 
Luther  Elkins,  as  aforesaid,  and  as  a  result  thereof 
did  not  appear  before  the  said  Court  either  at  ihe 
liearing  of  the  petition  to  compromise  the  said  in- 
debtedness or  at  the  time  of  the  hearing  and  deter- 
mination of  the  petition  for  final  distribution  as 
aforesaid.  That  for*  the  reasons  hereinbefore  alleged 
the  said  defendant  Arthur  A.  Dole  did  at  the  sug- 
gestion and  upon  tlie  advice  of  the  said  defen_dants 
C.  F.  Humphrey  and  Luther  Elkins  sign  and  exe- 
cute the  aforesaid  release,  releasing  and  discharg- 
ing the  said  defendant  John  S.  Sinai  from  all  claims 
concerning  the  said  indebtedness  as  aforesaid. 

(c)  That  plaintiffs  are  informed  and  believe  and 
upon  such  information  and  belief  allege  that  the 
defendants  C.  F.  Humphrey  and  Luther  Elkins  and 
the  said  defendant  Bank  of  America  National  Trust 
&  Savings  Association,  a  national  banking  cor])oi*a- 
tion,  acting  through  its  officers,  agents  and  em- 
ployees, appeared  both  at  the  hearing  of  the  ])eti- 
tion  for  leave  to  compromise  the  aforesaid  indebted- 
ness and  the  petition  for  final  disti'ibution,  as 
aforesaid,  and  that  at  both  of  the  aforesaid  hearings 
failed  and  neglected  to  call  to  the  attention  of  the 
Court  the  true  facts  and  circumstances  of  the  trans- 
action had  by  the  said  Martina  Maxine  Dole  during 
her  lifetime  and  the  said  defendants  Samuel  Piatt 
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and  John  S.  Sinai,  as  aforesaid,  the  fact  that  there 
in  reality  existed  no  indebtedness  due  from  the  last 
named  defendants  to  the  estate  of  Martina  Maxine 
Dole,  deceased,  or  to  the  heirs  of  said  deceased 
jperson,  except  such  as  was  incidental  to  the  said 
transaction,  but  on  the  contrary  that  by  reason  of 
the  said  transaction  had  by  the  said  Martina  Maxine 
Dole  during  her  lifetime  with  the  defendants 
Samuel  Piatt  and  John  S.  Sinai  and  the  relation- 
ship existing  between  said  last  named  persons  as 
aforesaid,  the  said  [31]  Martina  Maxine  Dole  died 
possessed  of  valuable  rights  in  real  property  which 
rights  by  reason  of  the  death  of  the  said  Martina 
Maxine  Dole  had  become  vested  in  the  heirs  at  law 
of  the  said  Martina  Maxine  Dole;  that  the  defend- 
ants C.  F.  Humphrey  and  Luther  Elkins  and  the 
defendant  Bank  of  America  National  Trust  &  Sav- 
ings Association,  a  national  banking  corporation, 
further  failed  and  neglected  to  explain  at  either  or 
both  of  the  aforesaid  hearings  the  relationship  ex- 
isting between  the  said  defendants  Samuel  Piatt 
and  John  S.  Sinai  and  the  defendant  Bank  of 
America  National  Trust  &  Savings  Association,  a 
national  banking  corporation,  as  aforesaid,  the  re- 
lationship existing  between  the  defendants  C.  F. 
Hmnphrey  and  Luther  Elkins  and  the  heirs  at  hnv 
of  the  said  Martina  Maxine  Dole,  deceased,  as  afore- 
said, the  reasons  that  actuated  the  said  defendant 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, a  national  banking  corporation,  in  effecting 
said  comj)romise   and   in   petitioning  for  leave  to 
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compromise  said  alleged  existing  indebtedness,  as 
aforesaid,  the  fact  that  the  defendant  Arthur  A. 
Dole  had  been  coimseled  and  advised  not  to  appear 
before  the  said  Court  by  the  defendants  C.  P. 
Humphrey  and  Luther  Elkins,  to  oppose  the  grant- 
ing of  the  said  petition  to  compromise  the  said 
alleged  indebtedness  as  aforesaid,  the  fact  that  the 
said  defendants  C.  F.  Humphrey  and  Luther  Elkins 
had  agreed  to  represent  the  heirs  at  law  of  the  said 
Martina  Maxine  Dole  at  both  of  the  aforesaid  hear- 
ings, as  aforesaid,  and  all  of  the  other  facts  and 
circumstances  as  hereinbefore  alleged. 

(d)  That  the  said  defendants  C.  F.  Humphrey 
and  Luther  Elkins  and  the  said  defendant  Bank  of 
America  National  Trust  &  Savings  Association,  a 
national  banking  corporation,  appeared  before  the 
said  Superior  Court  of  the  State  of  California,  in 
and  for  the  said  Covmty  of  San  Mateo  in  the  matter 
of  the  estate  [32]  of  Martina  Maxine  Dole,  deceased, 
at  both  the  aforesaid  hearings  upon  the  said  peti- 
tions for  leave  to  compromise  said  alleged  indebt- 
edness and  for  final  distribution  and  represented  to 
said  Court  that  it  was  for  the  best  interests  of  t]>e 
estate  of  Martina  Maxine  Dole,  deceased,  and  the 
heirs  at  law  of  the  said  last  named  deceased  person, 
that  the  said  alleged  indebtedness  be  compromised 
and  that  the  said  Court  approve  the  same.  That 
said  representations  to  the  said  Court  by  said  last 
named  defendants,  that  said  compromise  was  for 
the  best  interests  of  the  heirs  at  law  of  said  ^Martina 
Maxine  Dole  were  wilfully  and  fraudulently  made 
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by  said  defendants  for  the  purpose  of  misleading 
said  Court  and  obtaining  from  said  Court  the  re- 
quested authorization  to  compromise  said  alleged 
indebtedness.  That  said  real  property  belonging  to 
said  estate  of  Martina  Maxine  Dole,  deceased,  and 
the  said  heirs  of  said  last  named  deceased  person, 
then  in  the  possession  of  said  defendants,  Samuel 
Piatt  and  John  S.  Sinai  as  aforesaid,  was  worth 
many  times  more  than  the  amount  procured  by  the 
said  defendant  Bank  of  America  National  Trust  & 
Savings  Association,  a  banking  association,  in  set- 
tlement of  the  alleged  indebtedness,  all  of  which  the 
said  defendant  Bank  of  America  National  Trust  & 
Savings  Association,  a  banking  association,  and  the 
said  defendant  John  S.  Sinai,  well  knew,  and  that 
said  petition  for  compromise  was  filed  and  said 
representations  made  to  said  Court  for  the  sole  and 
only  purpose  of  procuring  a  release  in  favor  of  said 
defendant,  John  S.  Sinai,  for  the  said  indebtedness 
in  and  about  the  matters  referred  to  in  this  com- 
plaint. That  in  addition  to  the  making  of  the  afore- 
said representations  the  said  defendant  Bank  of 
America  National  Trust  &  Savings  Association,  a 
banking  association,  and  the  said  defendant  John  S. 
Sinai,  fraudulently  withheld  and  concealed  from 
said  Court  at  the  time  of  procuring  of  said  order 
and  at  [33]  the  time  of  the  entering  of  said  decree 
settling  said  account  and  ordering  final  distribution, 
many  facts  material  and  pertinent  to  the  question 
of  whether  or  no  said  compromise  should  be  effected, 
t()-\vit  tliat  said  last  iianuHl  defendants  did  not  in- 
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form  said  Court  of  the  true  nature  of  said  indebt- 
edness, of  the  value  of  said  indebtedness,  or  of  the 
property  then  held  by  said  defendant  John  S.  Sinai 
belonging  to  the  said  estate  of  Martina  Maxine  Dole, 
deceased  and  the  said  heirs  of  said  last  named  per- 
sons, as  aforesaid,  all  of  which  was  then  well  known 
to  the  said  defendants,  and  that  said  withholding 
and  concealment  was  made  by  said  last  named  de- 
fendants for  the  sole  and  only  purpose  of  procuring 
said  orders  approving  said  compromise  and  the  said 
decree  settling  said  account  of  said  administrator 
and  decreeing  distribution,  as  aforesaid. 

(e)  That  the  said  defendants  C.  F.  Humi)hrey 
and  Luther  Elkins,  as  attorneys  for  the  said  defend- 
ant Bank  of  America  National  Trust  &  Savings 
Association,  a  national  banking  association,  as  spe- 
cial administrator  of  the  Estate  of  Martina  Maxine 
Dole,  deceased,  and  the  said  defendant  Bank  of 
America  National  Trust  &  Savings  Association,  a 
national  banking  association,  as  special  adminis- 
trator of  the  Estate  of  Martina  Maxine  Dole,  de- 
ceased, failed  to  inventory  in  the  said  estate  of  the 
said  Martina  Maxine  Dole,  deceased,  either  the  said 
real  property  acquired  by  the  said  Martina  Maxine 
Dole,  deceased,  during  her  lifetime  by  reason  of  the 
transaction  had  by  her  with  the  defendants  Sanuiel 
Piatt  and  John  S.  Sinai,  as  aforesaid,  or  the  actu.'^l 
amount  of  the  alleged  indebtedness  due  from  ih.c 
last  named  defendants  to  the  said  estate  of  the  said 
Martina  Maxine  Dole,  deceased  and  to  the  heirs  at 
law  of  the  said  last  named  deceased  person. 
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XXXIII. 

That  all  of  the  facts  and  circumstances  set  forth 
and  [34]  alleged  in  paragraph  XXXII  of  this  com- 
plaint had  a  material  bearing  on  the  question  and 
issue  as  to  whether  or  no  the  proposed  and  sug- 
gested compromise  of  the  alleged  indebtedness  due 
from  the  said  defendant  John  S.  Sinai  to  the  said 
estate  of  Martina  Maxine  Dole  and  to  the  heirs  of 
the  said  last  named  deceased  person,  Avas  for  the 
•best  interests  of  the  said  estate  and  of  the  said  heirs 
at  law  of  the  said  Martina  Maxme  Dole,  deceased. 

XXXIV. 

-  That  none  of  the  facts  alleged  in  this  complaint 
with  respect  to  the  conduct  and  actions  of  the 
defendant  Bank  of  America  National  Trust  &  Sav- 
ings Association,  a  banking  association,  and  the  said 
defendant  John  S.  Sinai  with  reference  to  the  pro- 
curement of  said  order  by  the  said  Superior  Court 
of  the  State  of  California,  in  and  for  said  County 
of  San  Mateo,  in  the  matter  of  the  said  estate  of 
Martina  Maxine  Dole,  deceased,  authorizing  the  said 
compromise  by  the  said  administrator  of  the  said 
last  named  estate  and  the  said  John  S.  Sinai,  as 
aforesaid,  and  of  the  order  and  decree  settling  the 
said  account  and  decree  of  distribution  made  by  said 
last  named  Court,  as  aforesaid,  were  known  to  said 
plaintiffs  at  the  time  of  the  filing  of  the  above 
entitled  action,  and  that  said  plaintiffs  were  placed 
upon  investigation  of  said  facts  and  circumstances 
by  reason  of  certain  recitals  contained  in  the  answer 
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of  the  said  defendant,  John  S.  Sinai,  to  plaintiffs' 
complaint  on  file  herein,  including  the  exhibits  at-i 
tached  thereto  and  that  as  a  result  of  said  investiga- 
tion all  of  the  aforesaid  facts  together  with  the 
other  facts  and  circumstances  alleged  in  paragraph 
XXXII  of  this  complaint,  were  discovered  by  the 
plaintiffs  approximately  on  or  about  the  28th  day 
of  January,  1939,  about  the  time  that  the  sairl 
answer  was  filed  as  aforesaid.  [35] 

XXXV. 

That  the  defendants  Harold  P.  Davis  and  Arthur 
A.  Dole  are  joined  as  party  defendants  for  the  rea- 
son that  said  parties  should  be  party  x)laintiffs  but 
that  the  consent  of  said  defendants  Harold  P. 
Davis,  and  Arthur  A.  Dole  could  not  be  obtained  to 
join  said  last  named  parties  as  parties  plaintiff; 
that  by  reason  of  the  provisions  of  Section  382  of 
the  Code  of  Civil  Procedure  of  the  State  of  Cali^ 
fornia,  for  the  foregoing  reason  said  defendants 
Harold  P.  Davis,  and  Arthur  A.  Dole  are  named 
as  party  defendants  in  lieu  of  being  named  party 
plaintiffs. 

XXXVI. 

That  by  reason  of  the  premises  the  said  heirs  at 
law  of  Martina  Maxine  Dole  have  been  damaged  in 
the  sum  of  ($3,000,000)  Three  Million  Dollars,  no 
part  of  which  has  been  paid,  of  whicli  said  sum  the 
plaintiffs  as  heirs  at  law  of  the  said  Mai^tina  Maxiuo 
Dole,  deceased,  are  entitled  to  ($1,000,000)  One 
Million  Dollars. 
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Wherefore^  plab^tiiis  prav  that  judgment  b^ 
rendered  by  this  Honorable  Court  in  the  sum  of 
($3,000,000)  Three  Million  Dollars  in  favor  of  the 
heirs  at  law  of  the  said  Martina  Maxine  Dole,  de- 
ceased, against  said  defendants  and  that  said  Court 
should  decree  and  adjudicate  that  the  plaintiffs  are 
entitled  as  heirs  at  law  of  the  said  Martina  Maxine 
Dole,  deceased  to  the  sum  of  ($1,000,000)  One  Mil- 
lion Dollars  of  the  amomit  of  the  said  judgment 
as  prayed;  that  the  said  defendants  be  by  order 
judgment  and  decree  of  this  Honorable  Court,  re- 
quired to  account  to  the  said  plaintiffs  and  to  the 
other  heirs  at  law  of  the  said  Martina  Maxine  Dole, 
deceased,  for  all  money  and  property  now  in  their 
possession,  formerly  belonging  to  the  said  Martma 
Maxine  Dole,  now  deceased,  and  that  judgment  be 
rendered  accordingly,  that  this  Honorable  [36] 
Court  order,  adjudge  and  decree  that  the  order  of 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  San  Mateo,  in  the  matter  of 
the  estate  of  Martina  Maxine  Dole,  deceased,  au- 
thorizing the  compromise  of  the  said  alleged  in- 
debtedness, the  order  settling  the  account  of  tlie 
defendant  Bank  of  America  National  Trust  and 
Savings  Association,  a  National  Banking  Associa- 
tion included  in  the  final  decree  of  distribution  by 
said  last  mentioned  Court  in  said  last  mentioned 
estate,  the  agreement  executed  by  the  defendant 
Arthur  A.  Dole,  releasing  and  discharging  the  de- 
fendant John  S.  Sinai  from  all  claims  under  said 
indebtedness,  the  agreement  executed  by  the  defend- 
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ant  Bank  of  America  National  Trust  &  Savinga 
Association,  a  National  Banking  Association,  re- 
leasing and  discharging  the  defendant  John  S. 
Sinai  from  all  claims  by  reason  of  the  said  alleged 
indebtedness,  be  and  each  of  said  be  declared  void 
by  reason  of  having  been  obtained  by  fraud  under 
the  facts  and  circumstances  as  in  this  complaint 
alleged  for  the  course  of  this  suit,  and  for  such 
other  further  equitable  and  other  relief  as  may  bo 
proper  in  the  premises. 

RUSSELL  P.  TYLEE, 
MARSHALL  B.  WOODWORTH, 

Attorneys  for  Plaintiffs. 

[Endorsed]:    Filed  Nov.  16,  1940.  [37] 


[Title  of  District  Court  and  Cause.] 
MOTION  TO  DISMISS 

To  the  plaintiffs  above  named  and  to  Messrs. 
Russell  P.  Tyler  and  Marshall  B.  Woodworth,  their 
attorneys : 

You  and  each  of  you  will  please  take  notice  tliat 
on  Monday,  the  27th  day  of  January,  1941,  at  the 
hour  of  10  o'clock  A.  M.  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  in  the  courtroom 
of  Honorable  Michael  J.  Roche,  Judge  of  thr  above 
entitled  court,  in  the  Post  Office  Building,  7t]i  & 
Mission  Streets,  San  Francisco,  California,  Ban"*:  of 
America  National  Trust  and  Savings  Association, 
one  of  the  defendants  in  the  above-entitled  action. 
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will  move  the  above  entitled  court  to  dismiss  the 
said  action  so  far  as  it  is  concerned. 

The  said  motion  will  be  made  upon  this  notice 
of  motion  and  upon  all  the  records  and  papers  on 
file  in  the  said  action  and  will  be  made  upon  the 
ground  tjiat  the  second  amended  complaint  on  file 
ill  the  said  action  fails  to  state  a  claim  upon  which 
relief  can  be  granted  as  against  the  said  Bank  for 
the  followmg  reasons: 

First,  that  the  order  of  the  Superior  Court  of 
the  State  of  California  in  and  for  the  Comity  of 
San  Mateo,  referred  to  in  said  complaint,  authoriz- 
ing the  Bank  as  administrator  of  the  estate  of 
Martina  Maxine  Dole,  deceased,  to  compromise  the 
claim  of  the  said  estate  against  John  S.  Sinai,  one 
of  the  defendants  in  the  said  action,  is  res  judicata 
in  favor  of  the  said  Bank  so  far  as  any  claims 
the  said  plaintiffs  may  be  asserting  by  the  said  com- 
plaint agamst  the  said  Bank  are  concerned  and 
bars  the  said  action  as  against  the  said  Bank. 

Second,  that  the  decree  of  final  distribution  [38] 
referred  to  in  the  said  complaint  is  res  judicata  in 
favor  of  the  said  Bank  so  far  as  any  claims  the 
said  plaintiffs  may  be  assertmg  by  the  said  com- 
plaint agamst  the  said  Bank  are  concerned  and 
bars  the  said  action  as  against  the  said  Bank. 

Third,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiffs  may  be 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  laches. 
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Fourth,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiffs  may  be 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  subdivision  4  of  Section  338 
of  the  Code  of  Civil  Procedure  of  the  State  of 
California. 

Fifth,  that  the  said  complaint  shows  upon  its  face 
that  any  claims  the  said  plaintiffs  may  be  asserting 
by  the  said  complaint  against  the  said  Bank  are 
barred  by  section  343  of  the  Code  of  Civil  Procedure 
of  the  State  of  California. 

Dated:  January  16th,  1941. 

KEYES  &  ERSKINE, 
By  MORSE  ERSKINE, 

Attorneys  for  Bank  of  Amer- 
ica N.  T.  &  S.  A.  [39] 


[Title  of  District  Court  and  Cause.] 

POINTS  AND  AUTHORITIES  ON  BANK  OF 
AMERICA  N.  T.  &  S.  A.  MOTION  TO  DIS- 
MISS. 

After  the  plaintiffs  had  filed  their  amended  coiii- 
])laint,  defendant  Bank  of  America  National  Trust 
&  Savings  Association  filed  a  notice  of  motion  to 
dismiss  said  action.  Defendant  Bank  of  America 
liled  briefs  in  support  of  said  motion  to  dismiss. 

The  motion  to  dismiss  which  will  be  made  on 
January  27,  1941,  will  be  made  upon  the  said  briefs 
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hereinabove  referred  to,  and  ui)on  all  the  records 
and  papers  on  file  in  said  action. 

KEYES  &  ERSKINE 

Attorneys  for  defendant  Bank 
of  America  X.  T.  &  S.  A. 

(Admission  of  Service) 

^ [Endorsed]:  Filed  Jan.  16,  1941.  [40] 


[Title  of  District  Court  and  Cause.] 

ORDER 

On  motion  of  defendant  Bank  of  America  N.  T. 
&  S.  A.  for  dismissal  of  plaintiffs'  second  amended 
complaint,  it  is  ordered  that  the  motion  be  granted,, 
w  itli  leave  to  plaintiffs  of  twenty  days  within  which 
to  amend. 

Dated:  Mav  28,  1941. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :  Filed  May  28,  1941.  [41] 


iTitle  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Now  come  Yii-ginia  Davis  Hartman  aud  ]\Largaret 
havis  Richardson,  tlie  plaintiff's  in  the  above- 
(iiititlcd  suit,  and  liei'eby  aj)i)eal  from  tlie  final  order 
and   jiiduinent    of   the   above-entitled   Court,   made 
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and  enteved  on  tlie  28tli  day  of  May,  1941,  sustain- 
ing; file  Motion  to  Dismiss  of  the  defendant,  Bank 
of*  Anieriea  National  Trust  &  Savings  Association, 
to  plaintiffs-  second  amended  complaint;  that  said 
defendant,  Bank  of  America  National  Trust  &  Sav- 
ings Association,  is  the  aj)pellee;  that  said  ap])eal  is 
being'  taken  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

San  Francisco,  Calif., 
August  25,  1941. 

RUSSELL  P.  I^YLER, 
MARSHALL  V>.  WOOD  WORTH, 

Attorneys  for  Plaintiff's  and 
Appellants. 

Recei])t  of  Service. 

[Kndorsed]:  Filed  Aug.  26,  1941.  [42] 


[l^itle  of  District  Court  and  Cause.] 

COS^r  BOND  ON  APPEAL 

The  premiiu]!  charge  on  this  ])ond  is  $10.00  per 
annum. 

Know  all  Men  hy  these  Presents,  That  we,  Vir- 
ginia Davis  Hartman  and  ^Largaret  Davis  Richard- 
son, as  ])rincipals,  and  United  States  Fidelity  and 
(hiaranty  Coni])any,  as  sureties,  are  held  and  firmly 
l)oun(l  unto  I>ank  of  America  National  Trust  ct 
Savings  Association,  in  the  full  and  just  sum  of 
Two  hundred  and  fifty   ($250.00)  dollars,  to 
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be  paid  to  the  said  Bank  of  America  National  Trust 
&  Savings  Association,  its  certain  attorney,  execu- 
tors, administrators  or  assigns;  to  which  payment, 
v.ell  and  truly  to  be  made,  Ave  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  sev- 
arately  by  these  presents.  Sealed  with  our  seals 
and  dated  this  25th  day  of  August  in  the  year  of 
our  Lord  One  Tliousand  Nine  Hundred  and  Forty- 
One, 

Whereas,  lately  at  a  District  Court  of  the 
United  States,  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  in  a  suit  depending  in 
said  Court,  between  Virginia  Davis  Hartman  and 
Margaret  Davis  Richardson,  plaintiffs  and  a[)- 
pellants,  and  Bank  of  America  National  Trust 
&  Savings  Association,  defendant  and  aippellee, 
an  order  and  judgment  sustaining  the  demurrer 
of  Bank  of  America  National  Trust  &  Savings 
Association,  defendant  and  ap])ellee,  was  reu- 
dei'ed  against  the  said  Virginia  Davis  Hartman  and 
Margaret  Davis  Richardson,  plaintiffs  and  appel- 
lants, and  the  said  Virginia  Davis  Hartman  and 
Margaret  Davis  Richardson,  plaintiffs  and  ap])el- 
lants,  havi]ig  filed  a  Notice  of  Ai)peal,  as  required 
b}'  ]aw  to  reverse  the  order  and  judgment  in  the 
aforesaid  suit,  io  the  United  States  Circuit  Court 
of  Appeals  for  the  Nintli  Circuit  to  be  holden  at 
San  Francisco,  in  the  State  of  California. 

Now,  tlie  condition  of  the  above  obligation  is  such, 
'1  liat  if  the  said  Virginia  Davis  Hartman  and  ]Mar- 
garet  Davis  Richardson,  ])laintiffs  and  appellants, 
sliall  prosecute  their  appeal  to  effect,  and  answer  all 
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damages  and  costs  if  they  fail  to  make  their  plea 
good,  then  the  above  obligation  to  be  void;  else  to 
remain  in  full  force  and  virtue. 

This  recognizance  shall  be  deemed  and  construed 
to  contain  the  *^ express  Agreement''  for  summary 
judgment,  and  execution  thereon,  pursuant  to  the 
laws,  rules  and  statutes  in  such  instances  made  and 
provided  for  and/or  pursuant  to  Rule  34  of  the  said 
District  Court. 

[Sea]]  UNITED  STATES  FIDELITY 

AND  GUARANTY  COMPANY 
By  ANN  MORRISON, 
Attorney-in-Fact. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  25tli  day  of  August  in  the  year  one  thou- 
sand nine  hundred  and  forty-one  before  me  George 
Gillen,  a  Notary  Public  in  and  for  the  City  and 
Count}'  of  San  Francisco,  x>ersonally  appeared  Ann 
Morrison  known  to  me  to  be  the  X)^i'son  whose  name 
is  subscribed  to  the  within  instrument  as  the  Attor- 
ney-in-fact of  the  United  States  Fidelity  and  Guar- 
anty Company,  and  acknowledged  to  me  that  she 
subscribed  the  name  of  the  United  States  Fidelity 
and  Guaranty  Company  thereto  as  surety  and  her 
own  name  as  Attorney-in-fact. 

GEORGE  GILLEN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  (\difornia. 

My  Commission  expires  January  1,  1943. 

[Endorsed]:  Filed  Aug.  26,  1941.   [43] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  EELY  ON  AP- 
PEAL. 

(Assignments  of  Error) 

Now  come  the  appellants  and  serve  and  file  their 
statement  of  the  points  on  which  they  intend  to  rely 
on  the  appeal  as  follows: 

I. 

That  the  Court  erred  in  sustaining  the  Motion 
to  Dismiss  of  the  defendant  and  appellee,  Bank  of 
America  National  Trust  &  Savings  Association,  to 
l^laintiffs  and  appellants  second  amended  complaint. 

II. 

That  the  Court  erred  in  holding  and  deciding  that 
the  plaintiffs  and  appellants  second  amended  com- 
plaint did  not  state  a  cause  of  action  as  against  de- 
fendant and  appellee,  Bank  of  America  National 
[44]  Trust  &  Savings  Association. 

Wherefore  the  appellants  pray  that  the  order  and 
judgment  of  the  above-entitled  Court  made  and  en- 
tered on  the  28th  day  of  May,  1941,  sustaining  the 
demurrer  of  the  defendant  and  appellee,  Bank  of 
America  National  Trust  &  Savings  Association,  to 
plaintiffs  and  appellants  second  amended  complaint 
be  reversed. 

San  Francisco,  Calif., 

August  25,  1941. 

RUSSELL  P.  TYLER 
MARSHALL  B.  WOODWORTH 
Attorneys  for  Appellant. 
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Receipt  o>  •;  ;itliin  Statement  of  Points  On 
Wliich  Appella  .;  Intend  to  Rely  on  Appeal  is  here- 
by acknowledi'C'i  by  copy  this  26th  day  of  August, 
1941. 

KEYES  &  ERSKINE, 
Attorneys  for  Appellee,  Bank  of  America  National 
Trust  &  Savings  Association. 

Receipt  of  Service. 

[Endorsed] :  Piled  Aug.  26,  1941.  [45] 


[Title  of  District  Court  and  Cause.] 

REQUEST  POR  RECORD  ON  APPEAL. 

To  the  Clerk  of  the  above-entitled  Court  and  to  the 
Bank  of  America  National  Trust  &  Savings 
Association,  defendant  and  appellee,  and  to 
Messrs.  Keyes  &  Erskine,  attorneys  for  said 
defendant  and  appellee,  San  Prancisco,  Cali- 
fornia : 

You,  and  each  of  you,  are  hereby  notified  that  the 
Clerk  of  the  above-entitled  Court  has  been  requested 
by  the  ])]aintiffs  and  appellants  to  prepare  under 
his  hand  and  the  seal  of  said  Court  and  transmit 
to  the  Appellate  Court  a  true  copy  of  the  matters 
designated  by  the  plaintiffs  and  appellants  as  fol- 
lows: (1)  Second  Amended  Complaint;  (2)  Motion 
to  Dismiss  Second  Amended  Complaint  [46]  (3) 
Order  of  Court  made  and  entered  on  May  28,  1941, 
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sustaining  tjie  Motion  to  Dismiss  of  defendant  and 
appellee,  Bank  of  America  National  Trust  &  Sav- 
ings Association,  to  plaintiffs  and  appellants  Sec- 
ond Amended  Complaint;  (4)  Notice  of  Appeal; 
(5)  Statement  of  Points  on  which  Appellants  In- 
tend to  Rely  on  Appeal;  (6)  Request  for  Record  on 
Appeal;  (7)  Bond  for  Costs. 

San  Francisco,  Calif.,  August  25,  1941. 
RUSSELL  P.  TYLER, 
MARSHALL  B.  WOODWORTH, 
Attorneys  for  Plaintiffs  and 
Appellants. 

Receipt  of  the  within  Request  for  Record  on 
Appeal  is  hereby  acknowledged  by  copy  this  26th 
day  of  August,  1941. 

KEYES  &  ERSKINE, 
Attorneys   for  Defendant  and  Appellee,  Bank  of 
America   National   Trust   &   Savings   Associa- 
tion. 

Receipt  of  Service. 

[Endorsed] :    Filed  Aug.  26,  1941.  [47] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  47 
pages,  numbered  from  1  to  47,  inclusive,  contain 
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a  full,  true,  and  correct  transcript  of  the  records 
and  proceedings  in  the  case  of  Virginia  Davis  Hart- 
man,  et  al.,  Plaintiffs,  vs.  Harold  F.  Davis,  et  al., 
Defendants.  No.  21021-E.,  as  the  same  now  remain 
on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  Seven-dollars  &  thirty-cents 
($7.30)  and  that  the  said  amount  has  been  paid  to 
me  by  the  Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  25th  day  of  Sep- 
tember, A.  D.  1941. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
WM.  J.  CROSBY, 

Deputy  Clerk. 


[Endorsed]:  No.  9945.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Virginia 
Davis  Hartman  and  Margaret  Davis  Richardson, 
Appellant,  vs.  Bank  of  America  National  Trust  & 
Savings  Association,  Appellee.  Transerii)t  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  October  6,  1941. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  [48] 
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111  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  9945 

VIRGINIA  DAVIS  HARTMAN  and  MAR- 
GARET DAVIS  RICHARDSON, 

Appellants, 

vs. 

BANK  OF  AMERICA  NATIONAL  TRUST  & 
SAVINGS  ASSOCIATION  et  al., 

Appellee. 

DESIGNATION  OF  RECORD  TO  BE  PRINTED 

and 

STATEMENT  OF  POINTS  RELIED  UPON 

To  Clerk  of  Circuit  Court  of  Appeals  and  Messrs. 
Keyes  &  Erskine,  Attorneys  for  Appellee,  San 
Francisco,  Calif.: 

Now  come  the  appellants  and  designate,  pursuant 
to  the  rules  of  the  above-entitled  Court,  the  record 
'to  be  printed  on  the  appeal  and  hereby  request, 
direct  and  designate  that  all  of  the  transcript  on 
appeal  as  certified  be  printed:  and  further  state 
that  they  will  rely  upon  each,  every  and  all  of  the 
statements  of  points  and  assignments  of  error 
included  and  set  forth  in  the  certified  transcript 
on  appeal. 
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Dated:  October  10,  1941,  San  Francisco,  Calif. 
RUSSELL  P.  TYLER, 
MARSHALL  B.  WOODWORTH, 

Attorneys  for  A])pellants. 

Receipt  of  the  within  Designation  of  Record  to 
be  printed  and  Statement  of  Points  Relied  Upon 
is  hereby  acknowledged  by  copy  this  9th  day  of 
October,  1941. 

KEYES  &  ERSKINE, 
Attorneys  for  Appellee,  Bank  of  America  National 
Trust  &  Savings  Association. 

[Endorsed]:  Piled  Oct.  10,  1941.  Paul  P.  O'Brien, 
Clerk. 
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No.  9945 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Virginia  Davis  Hartman  and  Margaret 

Davis  Richardson, 

Appellants, 

vs. 

Bank  of  America  National  Trust  & 
Savings  Association, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

Honorable  Michael  J.  Roche,  District  Judg-e. 
APPELLANTS'  OPENING  BRIEF. 


JURISDICTION  OF  THE  COURT. 

This  is  an  appeal  from  the  final  order  of  the  District 
Court  of  the  United  States  for  the  Southern  Division 
of  the  Northern  District  of  California  sustaining  the 
motion  to  dismiss  of  the  appellee  to  the  second 
amended  complaint  filed  on  behalf  of  the  appellants. 
(Second  Amended  Complaint,  Tr.  1-45;  Motion  to 
Dismiss,  Tr.  45-48.) 

See  Rule  73  of  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States :  see  Act  of  March 


3,  1891,  Sees.  24,  28,  26  Stat,  at  L.  828;  Sec.  128  as 
amended,  Judicial  Code ;  see  Act  of  March  3,  1911,  as 
amended  (as  to  appellate  jurisdiction). 


STATEMENT  OF  CASE. 

The  appellants  (plaintiffs  in  the  Court  below)  filed 
a  second  amended  complaint  to  establish  a  trust  and 
for  an  accounting  against  the  defendant,  Bank  of 
America  National  Trust  &  Savings  Association,  here- 
inafter referred  to  as  the  ^^ defendant  Bank"  for  the 
sake  of  brevity,  and  a  number  of  other  defendants  as 
shown  by  the  second  amended  complaint.  It  charges 
facts  constituting  a  rank  case  of  fraud  and  collusion 
on  the  part  of  the  defendant  Bank  and  the  other  de- 
fendants named  in  the  second  amended  complaint.  The 
defendant,  John  S.  Sinai,  an  attorney  in  Reno, 
Nevada,  made  a  motion  to  dismiss  the  original  com- 
plaint, which  was  overruled  and  the  case  is  at  issue 
as  to  him.  Thereafter  the  defendant  Bank  and  others 
were  made  parties  defendant  as  shown  by  the  second 
amended  complaint.  The  defendant  Bank  made  a 
motion  to  dismiss  the  second  amended  complaint  as  to 
it,  which  was  sustained  by  the  judge  of  the  lower 
Court,  from  which  order  this  appeal  is  being  prose- 
cuted.   No  opinion,  oral  or  written,  was  rendered. 


SUMMARY  STATEMENT  OF  APPELLANTS'  MAJOR 
CONTENTIONS. 

Briefly  stated,  the  defendant  Bank  (appellee)  con- 
tended in  support  of  its  motion  to  dismiss  the  second 
amended  complaint  that  it  ^^  fails  to  state  a  claim  upon 
which  relief  can  be  granted  as  against  the  said  Bank 
for  the  following  reasons : 

First,  that  the  order  of  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of 
San  Mateo,  referred  to  in  said  complaint,  author- 
izing the  Bank  as  administrator  of  the  estate  of 
Martina  Maxine  Dole,  deceased,  to  compromise  the 
claim  of  the  said  estate  against  John  S.  Sinai,  one 
of  the  defendants  in  the  said  action,  is  res  judicata 
in  favor  of  the  said  Bank  so  far  as  any  claims  the 
said  plaintiffs  may  be  asserting  by  the  said  com- 
plaint against  the  said  Bank  are  concerned  and 
bars  the  said  action  as  against  the  said  Bank. 

Second,  that  the  decree  of  final  distribution  re- 
ferred to  in  the  said  complaint  is  res  judicata  in 
favor  of  the  said  Bank  so  far  as  any  claims  the 
said  plaintiffs  may  be  asserting  by  the  said  com- 
plaint against  the  said  Bank  are  concerned  and 
bars  the  said  action  as  against  the  said  Bank. 

Third,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiff's  may  be 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  laches. 

Fourth,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiff's  may  be 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  subdivision  4  of  Section  338 
of  the  Code  of  Civil  Procedure  of  the  State  of 
California. 


Fifth,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiffs  may  be 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  section  343  of  the  Code  of 
Civil  Procedure  of  the  State  of  California/'  (Tr. 
45-47.) 

The  statement  of  points  (assignments  of  error)  is 
as  follows : 

That  the  Court  erred  in  sustaining  the  motion 
to  dismiss  of  the  defendant  and  appellee,  Bank 
of  America  National  Trust  &  Savings  Association, 
to  plaintiffs  and  appellants'  second  amended  com- 
plaint. 

II. 

That  the  Court  erred  in  holding  and  deciding 
that  the  plaintiffs  and  appellants'  second  amended 
complaint  did  not  state  a  cause  of  action  as 
against  defendant  and  appellee.  Bank  of  America 
National  Trust  &  Savings  Association."   (Tr.  52.) 

Amplifying  this  statement  of  points,  it  was  con- 
tended in  the  Court  below  by  the  defendant  Bank  that 
the  fraud  and  collusion  alleged  against  the  defendant 
Bank  in  procuring,  as  administrator  of  the  estate  of 
Martina  Maxine  Dole,  deceased,  a  compromise  of  the 
claim  of  the  estate  against  John  S.  Sinai,  a  defendant, 
a  director  of  the  defendant  Bank  of  Reno,  Nevada,  and 
one  of  the  attorneys  in  the  said  action,  for  the  paltry 
sum  of  $5000,  whereas  the  mining  property  involved 
is  alleged  to  have  been  worth  $3,000,000,  by  suppres- 
sing the  true  facts  of  the  compromise  and  by  misrep- 


resenting  the  entire  situation  to  the  Probate  Court 
in  San  Mateo  County,  California,  and  committing, 
through  and  by  itself  as  administrator  and  through 
and  by  its  attorneys,  other  acts  of  fraud  and  collusion, 
as  are  specifically  set  out  in  the  second  amended  com- 
plaint, resulting  in  the  approval  by  the  Court  of  the 
compromise  and  in  the  subsequent  release  of  the  claim 
against  defendant  Sinai,  constituted  intrinsic  and  not 
extrinsic  fraud  as  claimed  by  the  appellants. 

Briefly  stated,  the  contention  of  the  appellants  on 
this  appeal  is  that,  under  the  facts  set  forth  in  the 
second  amended  complaint,  the  defendant  Bank  was 
guilty  of  extrinsic  fraud. 

As  to  the  second  point  urged  by  the  defendant  Bank, 
on  its  motion  to  dismiss,  that  the  action  was  barred 
by  laches  and  by  the  statute  of  limitations  of  the  State 
of  California,  this  was  given  scant  consideration  by 
the  lower  Court  in  view  of  the  facts  alleged  in  the 
second  amended  complaint  and  was  not  seriously 
pressed  by  counsel  for  the  Bank  in  the  lower  Court. 


ARGUMENT. 

FIRST  POINT. 

EXTRINSIC  FRAUD. 

Taking  up  the  question  first  as  to  whether  the  fraud, 
collusion  and  conspiracy  alleged  against  the  defendant 
Bank  and  the  other  defendants  constitute  extrinsic 
fraud,  as  claimed  by  the  appellants,  it  was  conceded 
in  the  Court  below  that  if  the  facts  relied  upon  as 


pleaded  in  the  second  amended  complaint  constitute 
intrinsic  fraud  the  foregoing  orders  made  by  the  Pro- 
bate Court  in  the  said  estate  of  Martina  Maxine  Dole 
would  be  res  adjudicata.  If,  on  the  other  hand,  said 
facts  and  circumstances  as  pleaded  in  said  second 
amended  complaint  constitute  extrinsic  fraud,  the  said 
aforesaid  orders  Avould  not  be  a  bar  to  the  present  suit. 

Do  the  facts  set  up  iu  the  second  amended  complaint 
allege  a  case  of  extrinsic  fraud  against  the  defendant 
Bankf 

Martina  Maxine  Dole  died  in  the  County  of  San 
]\Iateo,  California,  on  or  about  February  3,  1934 ;  that 
at  the  time  of  her  death  she  was  a  resident  of  the 
Comity  of  San  Mateo  and  left  an  estate  therein  con- 
sisting of  both  real  and  personal  property;  that  she 
died  intestate  and  left  surviving  her  as  her  sole  heirs 
at  law  the  plaintiffs,  Virginia  Davis  Hartman,  a  sister, 
and  Margaret  Davis  Richardson,  another  sister,  and 
defendant  Harold  F.  Davis,  a  brother,  and  defendant, 
Arthur  A.  Dole,  her  surviving  husband.  (See  para- 
graph Y  of  second  amended  comiDlaint;  Tr.  3.) 

The  defendant  Bank  applied  for  and  was  appointed 
administrator  on  June  11,  1931,  of  the  estate  of  said 
Martma  Maxine  Dole,  deceased,  and  duly  qualified  as 
such ;  that  on  November  30,  1936,  the  Superior  Court 
of  the  State  of  California  in  and  for  the  Comity  of 
San  Mateo,  decreed  distribution  to  said  heirs  at  law 
of  the  estate  of  said  Martina  Maxine  Dole  and  that 
said  estate  was  distributed  to  them  in  accordance  with 
the  latio  and  proportion  of  their  respective  owTiership 
in  and  to  said  property  belonging  to  said  deceased. 


(See  paragraph  VI  of  the  second  amended  complaint; 
Tr.  3-5.) 

The  defendants,  Samuel  Piatt  and  John  S.  Sinai, 
were  and  now  are  attorneys  at  law  engaged  in  the 
general  practice  of  the  profession  of  law  as  co-partners 
in  the  City  of  Reno,  State  of  Nevada,  under  the  firm 
name  and  style  of  Piatt  and  Sinai.  (See  paragraph  IX 
of  second  amended  complaint;  Tr.  6.) 

The  defendants,  C.  F.  Humphrey  and  Luther  Elkins, 
were  and  now  are  attorneys  at  law  duly  licensed  as 
such  under  the  laws  of  the  State  of  California;  that 
said  defendants  were  the  attorneys  of  record  for  and 
represented  the  defendant  Bank  as  administrator  of 
the  estate  of  Martina  Maxine  Dole,  deceased;  that 
said  defendants  also  were  the  attorneys  for  and  rep- 
resented the  defendant  Arthur  A.  Dole,  husband  of 
said  Martina  Maxine  Dole,  and  the  plaintiffs,  Virginia 
Davis  Hartman  and  Margaret  Davis  Hartman,  heirs 
of  said  Martina  Maxine  Dole  in  the  matter  of  the 
estate  of  said  Martina  Maxine  Dole.  (See  paragraph 
X  of  second  amended  complaint;  Tr.  6-7.) 

The  defendants,  Samuel  Piatt  and  John  S.  Sinai, 
were,  and  for  a  long  time  previous  to  the  death  of  said 
Martina  Maxine  Dole  had  been,  the  attorneys  for  said 
Martina  Maxine  Dole;  that  by  reason  of  said  rela- 
tionship of  attorney  and  client  there  existed  and  had 
sometime  previous  to  her  death  existed  a  relationship 
of  trust  and  confidence  between  the  said  defendants 
and  said  Martina  Maxine  Dole.  (See  paragraph  XI 
of  second  amended  complaint;  Tr.  7.) 
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On  or  about  May  11,  1933,  the  defendant  Sinai,  on 
behalf  of  himself  and  his  partner  Piatt,  notified  Mar- 
tina Maxine  Dole  and  her  then  husband,  defendant 
Arthur  A.  Dole,  substantially  as  follows: 

(a)  That  the  Silverado  and  Kentucky  Mining 
property,  situated  in  Mono  County,  California,  con- 
sisting of  a  mine,  with  machinery  and  other  equip- 
ment, was  advertised  for  sale  and  would  be  sold  at 
a  receiver's  sale  on  or  about  May  20, 1933.  (Paragraph 
XII  of  second  amended  complaint;  Tr.  7-8.) 

(b)  That  the  machinery  had  cost  $300,000  and  was 
then  in  good  condition.  (Paragraph  XII  of  second 
amended  complaint;  Tr.  8.) 

(c)  That  said  defendant  Sinai  had  conferred  with 
his  friend,  receiver  D.  C.  McKay  and  that  said  de- 
fendant Sinai  was  led  to  believe  that  by  reason  of 
the  then  prevailing  money  stringency  and  consequent 
lack  of  available  buyers  all  of  said  mining  property 
would  be  sold  for  about  $18,500.  (Paragraph  XII  of 
second  amended  complaint;  Tr.  8.) 

(d)  Said  defendant  Sinai  recommended  most 
strongly  that  the  said  Martina  Maxine  Dole  could 
permit  said  defendants  Sinai  and  Piatt  to  put  in  a 
bid  at  the  receiver's  sale  for  and  on  behalf  of  said 
Martina  Maxine  Dole  and  that  said  last  named  de- 
fendants be  permitted  by  said  Martina  Maxine  Dole 
as  her  representatives  and  attorneys  to  use  their  best 
endeavors  to  purchase  all  the  aforesaid  property  for 
the  use  and  benefit  of  Martina  Maxine  Dole  provided 
it  could  be  purchased  for  a  siun  not  to  exceed  $25,000. 
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(Paragraph  XII  of  second  amended  complaint;  Tr. 
8-9.) 

(e)  That  said  defendant  Sinai  requested  said 
Martina  Maxine  Dole  to  send  him  immediately  the 
sum  of  $2500  in  cash  to  be  used  by  him  in  paying  a 
10%  installment  of  the  sale  price  of  said  property 
and  further  represented  that  it  would  not  be  necessary 
for  said  Martina  Maxine  Dole  to  send  him  any  addi- 
tional moneys  with  w^hich  to  complete  the  purchase 
price  of  the  said  property  as  the  said  defendant  Sinai 
w^ould  be  able  to  obtain  the  remaining  nine  tenths  of 
the  sale  price  of  the  said  property  from  a  re-sale  of 
certain  of  the  machinery  or  certain  water  rights. 
(Paragraph  XII  of  second  amended  complaint;  Tr. 
9.) 

The  defendant  Sinai,  at  the  time  of  making  the 
aforesaid  representations  to  Martina  Maxine  Dole, 
delivered  to  her  an  itemized  inventory  of  the  real  and 
personal  property  above  referred  to,  together  with  a 
printed  notice  of  said  receiver's  sale,  together  with 
a  letter  from  Mr.  D.  C.  McKay,  the  receiver  who 
would  make  the  sale  addressed  to  said  defendant 
Sinai,  wherein  the  said  McKay  advised  Sinai  that  the 
purchase  of  said  property  would  be  a  very  fine  invest- 
ment for  said  Sinai  or  any  friend  or  client  of  his  as 
said  machinery  on  said  property  alone  could  be  readily 
sold  within  a  short  time  after  the  sale  for  at  least 
$30,000  cash,  which  would  be  about  10%  of  the  original 
cost  of  said  machinery.  (Paragraph  XIII  of  second 
amended  complaint;  Tr.  10.) 
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The  machinations  of  said  defendants  Sinai  and 
Piatt,  in  inducing  Martina  Maxine  Dole  to  put  up 
$2500  in  cash  for  the  purchase  of  the  mining  property 
above  referred  to,  are  further  set  forth  in  Paragraphs 
XIV,  XV  and  XVI  of  the  second  amended  complaint. 
(Tr.  10-13.) 

The  defendants  Sinai  and  Piatt,  after  purchasing 
said  mining  property  as  the  agents,  trustees  and  at- 
torneys of  said  Martina  Maxine  Dole  in  the  name  of 
said  defendant  Sinai  at  said  receiver's  sale,  in  viola- 
tion of  their  duty  as  the  agents,  trustees  and  attorneys 
of  said  Martina  Maxine  Dole,  to  consmnmate  the 
purchase  of  said  mining  property  for  her  accomit  and 
to  make  the  most  favorable  arrangement  possible  for 
her  in  obtaining  $16,650  additional,  the  property  hav- 
ing been  sold  for  $18,500  at  receiver's  sale,  and  with 
intent  to  defraud  the  said  Martina  Maxine  Dole  out 
of  any  profit  out  of  said  investment  of  said  mining 
property  other  than  the  return  of  the  said  original 
investment  of  $2500  together  with  a  profit  thereon  of 
$500,  did  the  following: 

(a)  The  defendants  Sinai  and  Piatt  entered  into 
an  agreement  with  one  Morse,  a  machinery  man  resid- 
ing in  Denver,  Colorado,  under  the  terms  of  which 
Morse  agreed  to  advance  Sinai  $16,650  with  which  to 
complete  the  payment  of  the  sale  price  of  said  mining 
property,  all  of  which  was  never  communicated  to 
the  said  Martha  Maxine  Dole  by  either  Sinai  or  Piatt. 
(Paragraph  XVI  of  second  amended  complaint;  Tr. 
14.) 
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(b)  Defendant  Sinai  agi'eed  to  use  the  moneys  he 
obtained  from  Morse  to  complete  the  payment  of  the 
sale  price  of  said  projjerty  and  to  have  said  sale  con- 
firmed to  the  defendant  Sinai  and  then  to  transfer 
said  mining  property  to  Sierra  Consolidated  Mines, 
Inc.,  a  corporation,  in  consideration  of  the  issuance 
of  certain  shares  of  stock  of  said  corporation  fully 
paid,  which  shares  will  be  owned  by  the  defendants 
Sinai  and  Piatt  and  said  Morse  in  the  jjroportion  of 
one-half  to  defendants  Sinai  and  Piatt  and  the  re- 
maining one-half  to  said  Morse,  all  of  which  facts  were 
never  communicated  to  said  Martina  Maxine  Dole  by 
either  of  the  defendants  Sinai  or  Piatt.  (Paragraph 
XVII  of  second  amended  complaint;  Tr.  14-15.) 

(c)  That  it  was  agreed  between  said  Morse  and 
said  defendants  Sinai  and  Piatt  that  the  said  defend- 
ants Sinai  and  Piatt  should  inform  Martina  Maxine 
Dole  and  her  then  husband,  the  said  defendant,  Arthur 
A.  Dole,  that  after  purchasing  said  mining  property 
for  the  use  and  benefit  of  said  Martina  Maxine  Dole 
and  paying  to  the  receiver  the  smn  of  $2500  which  had 
been  sent  by  Martina  Maxine  Dole  to  said  defendants 
Sinai  and  Piatt  for  said  purchase;  that  said  defend- 
ants Sinai  and  Piatt  had  been  compelled  to  re-sell  all 
of  said  mining  property  in  order  to  obtain  the  money 
necessary  to  complete  the  payment  of  said  sale  price 
of  said  mining  property  and  that  for  a  time  said 
defendants  Sinai  and  Piatt  were  fearful  that  they 
would  not  be  able  to  make  any  sale  of  any  of  said 
mining  property  and  that  Martina  Maxine  Dole  would 
lose  her  investment  of  $2500  and  that  said  defendants 
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had  been  forced  and  compelled  to  sell  the  mining  prop- 
erty in  order  to  obtain  from  such  sale  the  return  of  the 
original  investment  of  $2500  plus  a  profit  of  $500  and 
said  defendants  Sinai  and  Piatt  so  informed  said 
Martina  Maxine  Dole.  (Paragraph  XVII  of  second 
amended  complaint;  Tr.  15-16.) 

It  is  further  alleged  that  when  Morse  entered  into 
said  contract  with  said  defendants  Sinai  and  Piatt, 
both  Morse  and  defendants  Sinai  and  Piatt  had  notice 
and  knowledge  that  Sinai  had  made  a  bid  for  said 
mining  property  and  had  been  the  successful  bidder  as 
agent,  trustee  and  attorney  for  said  Martina  Maxine 
Dole.  (Paragraph  XVIII  of  second  amended  com- 
plaint; Tr.  15-17.) 

It  is  further  alleged  that  defendant  Sinai  acquired 
said  property  and  the  sale  was  conferred  to  him  by 
order  of  Court  and  by  sufficient  deed  from  said  re- 
ceiver. (Paragraph  XIX  of  second  amended  com- 
plaint; Tr.  17.) 

It  is  further  alleged  that  after  so  acquiring  said 
mining  property  said  defendant  Sinai  conveyed  the 
same  to  Sierra  Consolidated  Mines,  Inc.,  a  corpora- 
tion, which  is  wholly  controlled  and  dominated  by  said 
defendants  Sinai,  Piatt  and  Morse  with  notice  and 
knowledge  that  said  mining  property  so  sold,  signed 
and  transferred  by  said  Sinai  was  the  property  of 
Martina  Maxine  Dole.  (Paragraph  XX  of  second 
amended  complaint;  Tr.  18-19.) 

It  is  further  alleged  that  said  mining  property  is 
easily  worth  the  sum  of  $3,000,000  and  that  since  the 
acquisition    by    said   defendant    Sierra    Consolidated 
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Mines,  Inc.,  a  corporation,  of  said  i^roperty  the  said 
defendants  Sinai  and  Piatt  have  received  dividends 
and  attorneys  fees  and  other  moneys  from  said  cor- 
poration in  excess  of  $50,000  and  that  all  property 
obtained  by  said  defendants  Sinai  and  Piatt,  includ- 
ing all  stock  of  said  corporation,  all  moneys  received 
as  attorneys  fees  or  otherwise,  were  in  reality  received 
by  said  defendants  Sinai  and  Piatt  and  are  now 
held  by  them  as  the  agents,  trustees  and  attorneys  of 
said  Martina  Maxine  Dole,  deceased,  and  that  by 
reason  of  the  death  of  said  Martina  Maxine  Dole  and 
of  the  probate  proceedings  and  of  the  heirship  of  said 
last  named  deceased  all  of  the  said  last  named  prop- 
erty now  held  by  said  defendants  Sinai  and  Piatt  is 
the  property  of  the  plaintiffs,  to-wit:  an  undivided 
one-third  interest  thereof  to  Virginia  Davis  Hartman 
and  Margaret  Davis  Richardson.  (Paragraph  XXI  of 
second  amended  comj)laint;  Tr.  19-20.) 

It  is  next  alleged  that  plaintiff,  Virginia  Davis 
Hartman,  was  during  all  the  times  mentioned  in  the 
said  amended  complaint  a  resident  of  the  State  of 
New  York;  that  plaintiff,  Margaret  Davis  Richard- 
son, was  during  all  the  times  mentioned  in  the  second 
amended  complaint  resident  of  the  State  of  New  York ; 
that  said  plaintiffs  were  not  during  any  of  the  times 
mentioned  in  the  second  amended  complaint  residents 
of  or  residing  either  in  California  or  Nevada  and  that 
all  of  the  aforesaid  facts  and  circumstances  alleged  in 
the  second  amended  complaint  were  not  known  or 
discovered  by  said  plaintiffs  mitil  the  year  1938 ;  that 
upon  said  discovery  of  said  facts  and  circmnstances 
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plaintiffs  promptly  caused  said  facts  and  circum- 
stances to  be  investigated  and  did  instruct  and  au- 
thorize the  above  entitled  action  to  be  commenced  in 
their  names  and  for  and  on  their  behalf.  (Paragraph 
XXII  of  second  amended  complaint;  Tr.  20-21.) 

Then  follow  allegations  as  to  the  notification  by  the 
defendant  Dole,  the  husband  of  said  Martina  Maxine 
Dole,  of  the  death  of  said  Martina  Maxine  Dole  to 
the  plaintiffs  and  a  suggestion  by  said  defendant 
Arthur  A.  Dole  that  he  was  employing  as  his  attorneys 
C.  F.  Hmnphrey  and  Luther  Elkins,  of  San  Fran- 
cisco, California,  and  suggesting  that  plaintiffs  do  like- 
wise ;  that  said  defendant  Arthur  A.  Dole  entered  into 
a  written  contract  with  the  said  attorneys  and  de- 
fendants, C.  F.  Humphrey  and  Luther  Elkins,  for 
and  on  behalf  of  himself  and  said  plaintiffs  to  pay 
said  attorneys  and  defendants  a  sum  equal  to  one-half 
of  any  and  all  money  recovered  from  said  defendants 
Piatt  and  Sinai  for  the  fraud  perpetrated  by  them  as 
set  forth  in  previous  paragraphs  of  the  second 
amended  complaint;  that  said  C.  F.  Humphrey  and 
Luther  Elkins  were  also  the  attorneys  for  the  defend- 
ant Bank  and  that  after  many  conferences  between 
said  attorneys  acting  both  for  defendant  Dole  and  the 
defendant  Bank  concerning  the  said  cause  of  action 
existing  in  favor  of  the  heirs  at  law  of  the  estate  of 
said  Martina  Maxine  Dole,  deceased,  as  against  de- 
fendants Sinai  and  Piatt,  it  was  agreed  between  the 
said  last  named  defendant  that  said  cause  of  action 
and  compromise  by  the  payment  by  said  defendant 
Sinai  to  the  said  defendant  Bank,  special  administra- 
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tor  of  the  estate  of  Martina  Maxine  Dole,  the  sum  of 
$5000.  (Paragraphs  XXIII,  XXIV;  Tr.  21-25  of 
second  amended  complaint.) 

It  is  at  this  stage  of  the  allegations  of  the  second 
amended  complaint  that  the  defendant  Bank,  as  special 
administrator,  is  directly  accused  of  and  became  a 
party  to  the  fraud  perpetrated  on  the  estate  of  Martina 
Maxine  Dole,  deceased,  and  her  heirs  at  law  including 
plaintiffs. 

The  second  amended  complaint  then  alleges  that 
defendants  Dole,  Humphrey  and  Elkins,  the  attorneys 
both  of  defendant  Dole  and  plaintiff's  and  the  defend- 
ant Bank,  upon  being  advised  of  the  contemplated 
compromise  by  and  between  said  defendant  Sinai  and 
said  defendant  Bank,  as  special  administrator  of  the 
estate  of  Martina  Maxine  Dole  etc.  strenuously  ob- 
jected to  the  said  contemplated  compromise;  that  said 
defendant  Bank,  its  officials  and  agents,  did  thereupon 
inform  said  defendants  Humphrey  and  Elkins,  that 
said  defendants  Humphrey  and  Elkins  were  acting  as 
the  attorneys  of  said  defendant  Bank,  as  special  ad- 
ministrator of  the  estate  of  Martina  Maxine  Dole, 
deceased,  and  that  said  defendant  Bank  was  not  asking 
the  opinion  of  its  said  defendant  attorneys,  Hmnphrey 
and  Elkins,  as  to  matters  of  policy,  and  if  they,  the 
said  defendants,  attorneys  Humphrey  and  Elkins,  were 
unwilling  to  present  to  the  Probate  Court  in  which 
said  matters  of  the  estate  of  Martina  Maxine  Dole,  de- 
ceased, was  then  pending  a  petition  for  compromise  as 
tentatively  agreed,  as  aforesaid,  that  the  said  defend- 
ant Bank  would  procure  the  services  of  other  attorneys 
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to  represent  it  as  special  administrator  in  the  matter 
of  said  estate  of  Martina  Maxine  Dole,  deceased. 
(Paragraph  XXV  of  second  amended  complaint;  Tr. 
25-26.) 

It  is  further  alleged  that  thereafter  said  defend- 
ant attorneys  Humphrey  and  Elkins,  of  the  defendant 
Bank,  as  special  administrator  of  said  estate  of  Mar- 
tina Maxine  Dole,  prepared  and  filed  and  caused  to 
be  obtained  by  said  defendant  Bank  as  such  special 
administrator  the  order  of  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  San 
Mateo  in  the  matter  of  the  estate  of  Martina  Maxine 
Dole,  deceased,  approving  said  compromise  in  the 
sum  of  $5000  from  said  defendant  Sinai.  (Paragraph 
XXVI  of  second  amended  complaint;  Tr.  26-27.) 

It  is  further  alleged  that  in  pursuance  of  said 
order  of  the  Probate  Court  so  obtained  by  said  de- 
fendant Bank  as  special  administrator  of  the  estate 
of  Martina  Maxine  Dole,  deceased,  approving  said 
compromise  between  said  Sinai  and  defendant  Bank 
as  administrator  of  said  estate,  the  defendant  Bank 
executed  complete  release  and  discharge  in  favor  of 
said  defendant  Sinai  concerning  all  claims  and  alleged 
indebtedness  due  by  said  defendant  Sinai  to  the  heirs 
at  law,  including  plaintiffs,  of  Martina  Maxine  Dole, 
deceased.  (See  paragraph  XXVII  of  second  amended 
complaint;  Tr.  27-28.) 

Then  follow  allegations  that  said  compromise  and 
releases  between  defendant  Sinai  and  defendant  Bank 
as  special  administrator  of  the  estate  of  Martina 
Maxine  Dole,  deceased,  did  not  nor  did  the  same  pur- 
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port  to  release  any  cause  of  action  existing  in  favor 
of  the  plaintiff  against  said  defendant  Sinai  or  said 
defendant  Bank  or  any  or  all  of  the  remaining  de- 
fendants for  the  matters  hereinbefore  specifically  set 
forth  and  hereinafter  more  specifically  set  forth  and 
alleged.  (See  paragraph  XXVIII  of  second  amended 
complaint;  Tr.  28-29.) 

It  is  further  alleged  that  defendant  Sinai  paid  to 
said  defendant  Bank  as  special  administrator  of  the 
estate  of  Martina  Maxine  Dole,  deceased,  said  sum 
of  $5000;  that  thereafter  said  Probate  Court  entered 
a  decree  of  final  distribution  in  the  matter  of  the 
estate  of  Martina  Maxine  Dole,  deceased,  and  by  said 
decree  ratified  and  approved  the  aforesaid  compro- 
mise between  said  defendant  Sinai  and  said  defend- 
ant Bank,  as  special  administrator  of  the  estate  of 
Martina  Maxine  Dole,  deceased;  that  under  and  by 
virtue  of  said  decree  of  final  distribution  the  said 
attorneys  of  said  defendant  Bank,  defendants  Hum- 
phrey and  Elkins  received  the  sum  of  $2500  under 
and  by  virtue  of  the  contract  so  entered  into  as  afore- 
said by  and  between  said  last  named  defendant  and 
the  defendant  Dole  as  attorneys  for  the  heirs  at  law 
of  said  Martina  Maxine  Dole,  deceased,  and  the  de- 
fendants, Humphrey  and  Elkins,  did  further  receive 
a  share  in  the  remaining  $2500  to  the  extent  that  said 
sum  of  $2500  increased  the  value  of  said  estate  of 
Martina  Maxine  Dole,  deceased,  pursuant  to  and  by 
virtue  of  certain  laws  and  statutes  in  the  State  of 
California  providing  for  the  payment  of  attorneys 
fees  upon  a  fixed  valuation  of  estates  of  deceased  per- 
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sons.      (See   paragraph   XXIX   of  second   amended 
complaint;  Tr.  29-30.) 

It  is  next  alleged  that  said  order  of  said  Probate 
Court,  approving  and  authorizing  the  compromise  of 
said  alleged  indebtedness  due  to  the  estate  of  Mar- 
tina Maxine  Dole,  deceased,  and  the  said  heirs  at  law 
of  said  last  named  deceased  person  by  the  said  de- 
fendant Bank,  as  special  administrator  of  said  estate, 
with  the  defendant  Sinai  and  the  releases  and  dis- 
charges obtained  thereunder  were  and  each  of  them 
was  procured  by  a  fraud  of  the  various  defendants 
herein  acting  in  concert  and  motivated  by  the  com- 
mon design  of  procuring  the  aforesaid  compromise, 
including  said  defendant  Bank,  said  fraud  being  ex- 
trinsic in  its  nature  and  character,  to-wit : 

(a)  That  at  the  time  the  petition  was  filed  by  de- 
fendant Bank  to  settle  and  compromise  the  indebted- 
ness owing  by  defendant  Sinai  to  the  estate  of  Mar- 
tina Maxine  Dole,  deceased,  and  to  her  heirs  at  law, 
and  for  some  time  prior  thereto  and  during  all  the 
times  thereafter  in  the  second  amended  complaint  al- 
leged, the  First  National  Bank  of  Nevada,  formerly 
the  First  National  Bank  of  Reno,  was  a  national 
banking  institution,  and  that  during  all  of  said  times 
the  said  defendant  Sinai  who  was  an  officer  and  direc- 
tor of  said  institution  and  during  all  of  said  times 
said  defendants  Sinai  and  Piatt  were  the  attorneys 
for  said  First  National  Bank  of  Nevada  and  that 
during  all  of  said  times  said  First  National  Bank  of 
Nevada,  was  owned,  managed,  operated  and  controlled 
by   the   Transamerica   Corporation,   which   said  last 
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named  corporation  also  during  all  of  said  time  was 
owned,  managed,  operated  and  controlled  by  the  de- 
fendant Bank;  that  by  reason  of  the  aforesaid  facts 
there  existed  during  all  of  said  times  a  fiduciary  re- 
lationship between  said  defendants  Piatt  and  Sinai 
and  said  defendant  Bank ;  that  said  relationship  actu- 
ated and  motivated  said  defendant  Bank  as  special 
administrator  of  the  estate  of  Martina  Maxine  Dole, 
deceased,  to  sanction  and  approve  and  likewise  peti- 
tion and  request  the  Probate  Court  to  approve  and 
authorize  the  aforesaid  compromise  and  likewise  moti- 
vated and  actuated  said  defendant  Bank  to  execute 
the  aforesaid  release  in  favor  of  said  defendant  Sinai 
releasing  and  discharging  him  for  all  and  any  of  the 
aforesaid  indebtedness;  that  all  of  the  aforesaid  in- 
formation was  withheld  from  the  Probate  Court  in 
the  matter  of  the  estate  of  Martina  Maxine  Dole, 
deceased,  by  said  defendant  Bank  and  by  said  de- 
fendants Humphrey  and  Elkins,  attorneys  for  said 
defendant  Bank  as  well  as  attorneys  for  defendant, 
Arthur  A.  Dole,  and  the  plaintiffs  as  heirs  at  law  of 
said  Martina  Maxine  Dole,  deceased,  at  the  time  that 
the  said  petition  for  leave  to  compromise  said  alleged 
indebtedness  was  heard  and  determined  by  the  said 
last  mentioned  Court  and  at  the  time  said  Court  made 
and  caused  to  be  entered  a  decree  of  final  distribu- 
tion w^hich  contained  an  order  approving  and  set- 
tling the  account  of  the  said  special  administrator 
and  approving  the  aforesaid  compromise  and  release 
of  the  said  indebtedness.  (Paragraph  XXXT  of  sec- 
ond amended  complaint;  Tr.  31-88.) 
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Note:  Here  we  have  an  affirmative  allegation  of 
extrinsic  fraud,  to-wit:  The  suppression  of  informa- 
tion from  the  Probate  Court  of  the  intimate,  fidu- 
ciary relations  existing  between  the  defendant  Bank 
and  defendant  Sinai  and  the  actions  of  the  defend- 
ant Bank  in  proposing  and  approving  of  the  com- 
promise of  $5000  by  defendant  Sinai  to  the  estate 
of  Martina  Maxine  Dole,  deceased,  and  of  the  plain- 
tiffs as  her  heirs,  for  his  fraudulent  conduct  in  ac- 
quiring the  valuable  mining  property  alleged  to  be 
worth  $3,000,000 ;  suppressing  the  fact  from  the  Pro- 
bate Court  that  the  defendant  Sinai  was  a  director 
and  occupied  fiduciary  relations  with  the  defendant 
Bank  in  one  of  its  branches  in  the  State  of  Nevada 
and  that  defendants  Sinai  and  Piatt  were  the  attor- 
neys for  said  defendant  Bank  in  Nevada,  and  although 
the  defendant  Bank  as  special  admmistrator  of  the 
estate  of  Martina  Maxine  Dole,  deceased,  and  of  the 
plaintiffs  as  her  heirs,  owed  the  highest  duty  to  see 
to  it  as  such  special  administrator  that  they  receive 
the  best  possible  settlement  for  the  fraud  of  defend- 
ant Sinai  and  a  sum  largely  in  excess  of  the  $5000 
compromise.  If  this  does  not  constitute  extrinsic 
fraud,   what    does? 

Reverting  to  the  allegations  of  the  second  amended 
complaint  alleging  extrinsic  fraud  we  find 

(b)  It  is  alleged  that  shortly  before  the  time  set 
for  the  hearing  of  the  petition  for  compromise  the 
indebtedness  owing  by  defendant  Sinai,  the  defend- 
ant Dole  consulted  with  defendants  Hum})hrey  and 
Elkms  concerning  the  opposing  the  granting  of  said 
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petition  for  compromise ;  that  the  said  defendant  Dole 
informed  defendants  Humphrey  and  Elkins  that  he 
was  opposed  to  the  comj^romise  as  he  did  not  con- 
sider it  to  the  best  interest  of  either  the  estate  of 
Martina  Maxine  Dole,  deceased,  or  her  heirs  (includ- 
ing plaintiff) ;  that  said  defendant  Dole  was  informed 
by  said  defendants  Humphrey  and  Elkins  that  they 
agreed  with  him  that  the  said  compromise  was  not 
for  the  best  interest  of  said  heirs  at  law  of  said  estate 
but  that  it  was  useless  for  him  or  anyone  else  to 
oppose  the  petition  of  said  defendant  Bank  as  spe- 
cial administrator,  as  the  Court  would  not  listen 
seriously  to  any  of  the  heirs  in  opposition  to  the 
petition  to  compromise  but  on  the  contrary  would 
grant  the  petition  to  compromise  irrespective  of  any 
opposition  on  the  part  of  said  heirs;  that  the  said 
defendants  Humphre}^  and  Elkins  further  advised  de- 
fendant Dole  that  in  their  opinion  the  proposed  com- 
promise was  illegal  and  would  not  be  binding  on  the 
heirs  of  said  Martina  Maxine  Dole,  deceased,  and  in 
any  event  would  not  release  any  defendant  other 
than  the  defendant  Sinai ;  that  defendants  Humphrey 
and  Elkins  did  further  counsel  and  advise  said  de- 
fendant Dole  not  to  appear  before  the  Court  at  the 
hearing  of  said  petition  to  compromise  as  he  would 
accomplish  nothing  by  so  doing  and  that  they,  the 
defendants  Humphrey  and  Elkins,  would  represent 
the  heirs  of  said  Martina  Maxine  Dole,  deceased ;  that 
subsequent  to  the  aforesaid  conversation  between  de- 
fendants Humphrey  and  Elkins  and  the  defendant 
Dole  the  defendants  Humphrey  and  Elkins  did  pre- 
pare and  furnish  to  the  defendant  Dole  a  written  opin- 
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ion  to  the  effect  that  said  compromise  was  not  bind- 
ing on  the  heirs  at  law  of  said  Martina  Maxine  Dole 
as  far  as  the  defendant  Piatt  was  concerned;  that 
the  defendant  Dole  relied  upon  the  aforesaid  advice 
of  said  defendants  Humphrey  and  Elkins  and  as  a 
result  thereof  did  not  appear  before  the  said  Pro- 
bate Court.  That  for  the  reasons  heretofore  alleged 
the  said  defendant  Dole  did  at  the  suggestion  and 
upon  the  advice  of  said  defendants  Hmnphrey  and 
Elkins  sign  and  execute  the  aforesaid  release,  releas- 
ing and  discharging  said  defendant  Sinai  from  all 
claims  concerning  the  said  indebtedness  as  aforesaid. 
(Paragraph  XXXI  of  second  amended  complaint; 
Tr.  35-37.) 

Xote:  Here  we  have  the  two  attorneys  represent- 
ing the  defendant  Bank  as  special  administrators  and 
also  the  heirs  at  law  of  said  Martma  Maxine  Dole, 
deceased,  suppressing  from  the  Probate  Court  the 
fact  that  defendant  Dole,  as  one  of  the  heirs,  opposed 
the  settlement  and  compromise  (of  course,  plaintiffs 
livino^  in  the  East  knew  nothing  of  these  machina- 
tions and  fraud  by  the  defendant  Bank  and  their 
attorneys)  and  lulling  said  Dole  into  a  fancied  secur- 
ity by  ad^dsing  him  that  said  settlement  and  compro- 
mise by  said  defendant  Bank  in  the  Probate  Court 
would  not  hold  in  law, and  actually  keeping  him  from 
appearing  before  the  Probate  Court  at  the  hearings 
on  the  compromise  so  that  he  could  not  make  kno\\ni 
to  the  Court  his  objections  to  tlie  inadequacy  of  the 
settlement  as  being  a  fraud  on  the  rights  of  the 
heirs  at  law  of  said  Martina  Maxine  Dole.  If  these 
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acts  of  the  attomeys  for  the  defendant  Bank  and 
of  the  Bank  itself  as  special  administrator  in  sup- 
pressing from  the  Probate  Court  the  true  state  of 
facts  relating  to  the  compromise  and  in  advising  heir 
at  law  Dole  not  to  appear  in  Court  do  not  consti- 
tute clear  cases  of  extrinsic  fraud,  then  no  case  can 
be  imagined  which  would? 

Again  reverting  to  the  allegations  of  the  second 
amended  complaint  alleging  extrinsic  fraud  we  find 

(c)  That  defendants  Humphrey  and  Elkins  and 
said  defendant  Bank  as  special  administrator,  acting 
through  its  officers,  agents  and  employees  appeared  at 
the  hearings  to  compromise  and  for  final  distribution 
and  failed  and  neglected  to  call  to  the  attention  of 
the  Probate  Court  the  true  facts  and  circumstances 
of  the  transactions  had  by  the  said  Martina  Maxine 
Dole  during  her  lifetime  and  said  defendants  Piatt 
and  Sinai;  failed  and  neglected  to  call  to  the  atten- 
tion of  the  Probate  Court  that  said  Martina  Maxine 
Dole  died  possessed  of  valuable  rights  in  said  min- 
ing property  which  rights  by  reason  of  her  death 
had  become  vested  in  her  heirs  at  law ;  that  said  de- 
fendants Humphreys  and  Elkins  as  the  attorneys  for 
said  defendant  Bank  as  such  special  administrator, 
and  said  defendant  Bank  failed  and  neglected  to  ex- 
plain to  said  Probate  Court  the  relationship  exist- 
ing between  said  defendants  Piatt  and  Sinai  and  said 
defendant  Bank,  and  the  relationship  existing  be- 
tween the  defendants  Humphrey  and  Elkins  and  the 
heirs  at  law  of  said  Martina  Maxine  Dole,  and  the 
reasons  that  actuated  the  defendant  Bank,  as  special 
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administrator,  iii  effecting  said  compromise  in  behalf 
of  said  defendant  Sinai,  one  of  the  directors  of  their 
branch  Banks  and  their  attorneys  in  Nevada,  and 
the  fact  that  defendant  Dole  had  been  coimselled  and 
advised  not  to  appear  before  the  Probate  Court  by 
the  defendants  Humphrey  and  Elkins,  the  attorneys 
for  the  defendant  Bank  as  special  administrator. 
(Paragraph  XXXI  of  second  amended  complaint ;  Tr. 
37-39.) 

(d)  That  said  defendants  Humphrey  and  Elkins, 
as  the  attorneys  for  said  defendant  Bank  as  such 
administrator,  and  said  defendant  Bank,  appeared 
before  the  Probate  Court  and  petitioned  for  and  ob- 
tained leave  to  compromise  as  above  stated  and  repre- 
sented to  said  Probate  Court  that  it  was  for  the 
best  interest  of  said  estate  of  said  Martina  Maxine 
Dole,  deceased,  and  the  heirs  at  law  of  said  last  named 
person,  that  said  alleged  indebtedness  be  compromised 
and  that  the  said  Probate  Court  approved  the  same. 
That  said  representations  to  said  Probate  Court  by 
said  last  named  defendants,  including  the  defend- 
ant Bank,  as  special  administrator,  that  said  com- 
promise was  for  the  best  interest  of  the  heirs  at  law 
of  said  Martina  Maxine  Dole  were  wilfully  and 
fraudulently  made  by  said  defendants  for  the  purpose 
of  misleading  the  Probate  Court  and  obtaining  from 
said  Probate  Court  the  requested  authorization  to 
compromise  said  alleged  indebtedness.  That  said  min- 
ing property  belonging  to  said  estate  and  the  said 
heirs  including  plaintiffs,  then  in  the  possession  of 
said   defendants   Piatt  and   Sinai  as  aforesaid  was 
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worth  many  times  more  than  the  amomit  secured  by 
the  said  defendant  Bank  in  compromise  of  said  in- 
debtedness, all  of  which  said  defendant  Bank  and 
said  defendant  Sinai  well  knew  and  that  said  petition 
for  compromise  w^as  filed  and  said  representations 
made  to  said  Probate  Court  for  the  sole  and  only 
purpose  of  procuring-  a  release  in  favor  of  said  de- 
fendant John  Sinai.  That  said  defendant  Bank  and 
said  defendant  Sinai  fraudulently  withheld  and  con- 
cealed from  the  Court  the  true  nature  of  said  indebt- 
edness, of  the  value  of  said  indebtedness,  or  of  the 
property  then  held  by  said  defendant  Sinai  belong- 
ing to  the  estate  of  Martina  Maxine  Dole,  deceased, 
and  said  heirs  of  said  last  named  person,  all  of  which 
was  then  well  known  to  said  defendants  and  that  said 
withholding  and  concealment  was  made  by  said  last 
named  defendants  for  the  sole  and  only  purpose  of 
securing  said  orders  approving  said  compromise  and 
the  said  decree  settling  said  account  of  said  special 
administrator,  the  defendant  Bank,  and  decreeing 
distribution  as  aforesaid.  (Paragraph  XXXI  of  sec- 
ond amended  complaint;  Tr.  39-41.) 

(e)  That  said  defendants  Humphrey  and  Elkins  as 
attorneys  for  defendant  Bank  as  special  adminis- 
trator and  said  defendant  Bank  as  said  special  ad- 
ministrator of  said  estate,  failed  to  inventory  in  the 
said  estate  of  said  Martina  Maxine  Dole,  deceased, 
either  the  said  real  property  acquired  by  the  said 
Martina  Maxine  Dole,  deceased,  during  her  lifetime 
by  reason  of  the  transaction  had  by  her  with  the  de- 
fendants Piatt  and  Sinai  as  aforesaid,  or  tlie  actual 
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amount  of  the  alleged  iiidebtedness  due  from  the 
last  named  defendants  to  the  estate  of  said  Martina 
Maxine  Dole,  deceased,  and  to  the  heirs  at  law  of 
the  said  last  named  deceased  person.  (Paragraph 
XXXI  of  second  amended  complaint;  Tr.  41.) 

It  is  further  alleged  that  all  the  facts  and  circum- 
stances set  forth  in  paragraph  XXXII  (paragraph 
XXXI  of  said  second  amended  complaint)  had  a 
material  bearing  on  the  question  and  issue  as  to 
whether  or  no  the  proposed  and  suggested  compro- 
mise of  the  alleged  indebtedness  due  from  defend- 
ant Sinai  to  the  said  estate  of  Martina  Maxine  Dole 
and  to  the  heirs  of  said  last  named  deceased  per- 
son w^as  for  the  best  interest  of  said  estate  and  of 
the  said  heirs  at  law  including  plaintiffs.  (See  para- 
graph XXXIII  of  second  amended  answer;  Tr.  42.) 

It  is  next  alleged  that  the  facts  <;onstituting  the 
fraud  committed  by  the  defendant  Bank  and  said 
defendant  Sinai  were  not  known  to  said  plaintiffs  at 
the  time  of  the  filing  of  the  original  complaint,  and 
that  said  plaintiffs  were  placed  upon  investigation  of 
said  facts  and  circumstances  by  reason  of  certain 
recitals  contained  in  the  answer  of  said  defendant 
Sinai,  including  the  exhibits  attached  thereto  and  that 
as  a  result  of  said  investigation  all  of  the  aforesaid 
facts  together  with  the  other  facts  and  circumstances 
alleged  in  paragraph  XXXII  (XXXI  of  this  second 
amended  complaint)  wei'e  discovered  by  the  phiintiffs 
approximately  on  or  about  the  28t]i  day  of  January, 
1939,  about  the  time  that  tlie  said  answer  was  filed 
as  aforesaid.  (See  paragraph  XXXIV  of  second 
amended  complaint;  Tr.  42-43.) 
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There  is  an  allegation  that  defendants  Davis  and 
Dole  are  joined  as  party  defendants  for  the  reason 
that  the  consent  of  said  defendants  could  not  be  ob- 
tained; that  by  reason  of  the  provisions  of  Section 
382  of  the  Code  of  Civil  Procedure  of  the  State  of 
California,  the  said  defendants  Davis  and  Dole  are 
named  as  party  defendants.  (See  paragraph  XXXV 
of  second  amended  complaint;  Tr.  43.) 

Finally,  it  is  alleged  that  said  heirs  at  law  have 
been  damaged  in  the  sum  of  $3,000,000,  no  part  of 
which  has  been  paid,  of  which  said  sum  the  plaintiffs 
as  heirs  at  law  of  the  said  Martina  Maxine  Dole, 
deceased,  are  entitled  to  $1,000,000.  (See  paragi^aph 
XXXVI  of  second  amended  complaint;  Tr.  43.) 

It  is  difficult  to  conceive  of  a  stronger  case  of  ex- 
trinsic fraud,  as  disclosed  by  the  allegations  of  the 
second  amended  complaint,  against  the  defendant 
Bank.  It  owed,  as  special  administrator  of  the  estate 
of  Martina  Maxine  Dole,  deceased,  the  highest  duty 
of  trust  and  loyalty  to  the  estate  and  to  the  heirs 
thereof.  Instead  of  being  faithful  to  its  high  trust 
and  duty,  it  deliberately  comiived  and  conspired  to 
defraud  the  estate  and  heirs  by  its  machinations  in 
favor  of  defendant  Sinai,  its  attorney  and  fellow 
director  of  one  of  its  banks  in  Nevada  and  obtained  a 
compromise  in  favor  of  defendant  Sinai  in  the  paltry 
simi  of  $5,000  of  a  claim  worth  many  times  that 
amoimt  by  suppressing  from  the  Probate  Court  the 
true  state  of  facts  and  deliberately  misrepresenting 
the  true  situation  toi  the  Probate  Court  and  prevent- 
ing, through  its  own  attorneys,  defendants  Humi)hrey 
and  Elkins,  the  appearance  of  defendant  Dole,  one  of 
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the  heirs  at  law,  from  appearing  in  Court  before  the 
Probate  Court  to  voice  and  testify  as  to  his  objections 
to  the  j)roposed  compromise  and  his  reasons  therefor. 

Before  entering  into  further  argument  in  support 
of  our  contention  that  the  second  amended  complaint 
strongly  and  convincingly  sets  out  a  case  of  extrinsic 
fraud  against  the  defendant  Bank,  we  will  refer  to  a 
few  elementaiy  propositions,  which  were  apparently 
ignored  by  the  Judge  of  the  Court  below. 

In  the  first  place  the  motion  to  dismiss  is,  in  law, 
the  equivalent  of  a  demurrer. 

Equity  Rule  29  (U.  S.  Supreme  Court  Rules). 
A  demurrer  admits  the  truth  of  all  matters  well 
pleaded  and  all  the  reasonable  inferences  to  be  drawn 
therefrom. 

Vol.  5  Ency.  of  U.  S.  Sup.  Ct.  Rep.  309  and 
many  cases  cited. 

An  examination  of  the  points  and  authorities  sub- 
mitted by  counsel  for  the  defendant  bank  in  the  Court 
below  disclosed  that  there  was  only  really  one  point 
urged  by  them  in  support  of  their  motion  to  dismiss 
said  action,  namely  that  the  order  confinning  the  so- 
called  compromise  and  the  order  settling  the  account 
of  the  defendant  bank  as  the  administrator  of  the 
estate  of  Martina  Maxine  Dole  in  the  probate  proceed- 
ings previously  pending  in  the  Supeiior  Coui-t  of  the 
State  of  California,  in  and  for  the  County  of  San 
Mateo,  are  res  adjuclicata  of  the  facts  alleged  in  plain- 
tiffs' second  amended  com])laint.  In  this  respect, 
coimsel  for  defendant  bank  contends  that  the  facts 
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relied  upon  by  the  plaintiffs  as  constituting  fraud  are 
intrinsic  in  their  character. 

Counsel  for  defendant  Bank,  in  the  Court  below, 
relied  for  the  most  part,  in  their  argument  that  the 
facts  as  thus  pleaded  in  the  second  amended  complaint 
constitute  intrinsic  as  distinguished  from  extrinsic 
fraud,  upon  the  cases  of  Carr  v.  Bank  of  America,  11 
Cal.  (2d)  366;  Perna  v.  Bank  of  America,  28  Cal. 
App.  (2d)  372;  Rttimvalt  v.  Bank  of  America,  3  Cal. 
(2d)  680,  and  McLaughlin  v.  Security  First  National 
Bank,  20  Cal.  App.  (2d)  602. 

We  assume  that  they  will  again  rely  on  these  same 
authorities  on  this  appeal. 

It  is  interesting  to  note  that  of  the  four  cases  prin- 
cipally relied  upon  by  counsel  for  defendant  Bank, 
three  present  facts  charging  the  defendant  Bank  in 
the  instant  proceeding  with  fraudulent  and  negligent 
conduct.  These  cases  are,  however,  easily  distinguish- 
able from  the  instant  proceeding  in  that  an  examina- 
tion oif  the  facts  recited  in  the  opinions  of  the  fore- 
going cases  reveal  that  at  least  the  Bank  called  to  the 
attention  of  the  Probate  Court  at  the  time  of  pro- 
curing the  orders  relied  upon,  all  facts  actually  con- 
stituting what  was  subsequently  charged  as  fraudu- 
lent conduct.  It  follows  that  if  the  facts  were  before 
the  Covirt  said  fraud  would  of  necessity  be  intrinsic 
as  distinguished  from  extrinsic.  It  would  seem  from 
an  examination  of  the  aforesaid  facts  that  the  chief 
complaint  was  that  certain  information  was  withheld 
from  the  Court  by  way  of  explanation  of  conditions 
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that  motivated  and  actuated  the  defendant  Bank  in  its 
effort  to  procure  the  sanction  of  the  Probate  Court  in 
and  about  the  matters  therein  complained  of. 

All  of  these  cases  involved  facts  entirely  different 
from  the  issues  presented  in  the  instant  proceeding. 
In  every  one  of  these  cases  the  Court  had  actual 
knowledge  of  all  of  the  investments  made  by  the  de- 
fendant Bank  as  executor  or  trustee.  The  statements 
made  to  the  Court  might  have  been  false,  assuming 
that  the  charges  contained  in  the  subsequent  com- 
plaints attacking  the  orders  were  true.  But  these 
statements  and  facts  were  not  in  issue.  To  exemplify 
the  distinction  thus  presented  we  will  quote  briefly 
from  the  opinion  in  the  McLaughlin  case,  supra: 

*^In  approving  the  acts  of  the  trastee  in  making 
the  investments  it  had  reported,  the  Probate 
Court  necessarily  had  open  before  it  the  ques- 
tion of  the  legality  of  the  investments  and  the 
matter  of  their  economic  merit  as  well.  The  ap- 
proval of  these  investments,  requested  by  the 
trustees,  presented  for  determination  at  least 
these  two  issues.  The  false  representations  and 
lack  of  complete  revealment  on  these  issues,  there- 
fore, went  to  the  merits  of  the  cause  submitted 
for  judgment.  They  constituted  intrinsic  not 
extrinsic  fraud." 

The  amended  complaint  in  the  mstant  pi'oceedings 
consists  of  two  coimts.  In  the  first  count  it  is  alleged 
in  effect  that  the  defendants  Samuel  Piatt  and  John 
S.  Sinai  were  attorneys  for  Mai-tina  Maxine  Dole  dur- 
ing her  lifetime  and  that  they  acted  for  her  as  her 
attorneys,  tnistees,  and  agents  in  and  about  the  pur- 
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chase  of  valuable  mining  property;  that  they  bought 
said  property  in  the  name  of  the  defendant  Sinai  and 
pursued  a  course  of  fraudulent  conduct  tending  to  de- 
ceive the  said  Martina  Maxine  Dole  as  to  the  true 
nature  of  the  investments  and  to  their  own  benefit 
and  profit  procured  said  property  to  the  detriment 
of  their  client.  In  the  second  cause  of  action  many 
of  the  allegations  contained  in  the  first  cause  of  action 
are  made  a  part  of  the  second  cause  of  action  by  way 
of  reference  and  by  said  references  are  incorporated 
as  a  part  and  portion  of  said  second  cause  of  action. 
In  the  said  second  cause  of  action  it  is  further  alleged 
that  the  said  Samuel  Piatt  and  John  S.  Sinai  were 
likewise  the  attorneys  and  directors  for  a  bank  in 
Reno  which  was  owned,  operated,  managed  and  con- 
trolled by  the  Transamerica  Corporation  and  which 
in  turn  operated,  managed,  owned  and  controlled  the 
defendant  Bank. 

It  is  of  course  elementary  and  well  established  that 
an  administrator  is  the  agent  for  the  heirs  of  a  de- 
ceased person. 

The  pleading  as  thus  presented,  therefore,  estab- 
lishes a  fiduciary  relationship  existing  between  the 
defendants  Samuel  Piatt  and  John  S.  Sinai  with  the 
aforesaid  Martina  Maxine  Dole  during  her  lifetime, 
a  fiduciary  relationshi])  existing  between  the  said 
Samuel  Piatt  and  John  S.  Sinai  and  the  defendant 
Bank  at  the  time  that  the  defendant  Bank  acted  as 
the  administrator  of  the  estate  of  the  said  Martriia 
Maxine  Dole  and  procured  the  orders  from  tlie  Pro- 
bate Court  which  are  now  relied  upon  as  constitutinu" 
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a  bar  to  the  instant  proceeding,  and  a  fiduciary  rela- 
tionship existing  between  the  defendant  Bank  and 
the  plaintiffs,  Virginia  Davis  Hartman  and  Margaret 
Davis  Richardson  as  heirs  at  law  of  the  said  Martina 
Maxine  Dole  by  reason  of  the  fact  that  said  defendant 
Bank  was  at  the  time  of  the  procuring  of  the  afore- 
said orders  from  said  Probate  Court  acting  as  the 
administrator  of  the  estate  of  the  said  Martina  Maxine 
Dole,  as  aforesaid. 

We  believe  this  contention  to  be  self  evident  as  it  is 
of  course  exceedingly  elementary  that  the  relation- 
ship of  attorney  and  client  is  of  the  highest  fiduciary 
character. 

Clark  V,  Millsap,  197  Cal.  765; 
Metropolis  Trust  &  Savings  Bank  v.  Monnier, 
169  Cal.  592,  on  page  598. 

It  is  also  elementaiy  that  the  relationship  existing 
between  the  administrator  and  heirsi  is  of  the  highest 
fiduciarv^  character. 

In  the  case  of  Hetvitt  v.  Hewitt  (9th  C.C.A.,  1927), 
17  F.  (2d)  716,  the  Court  in  discussing  this  question 
say: 

"^0  doubt,  where  litigants  are  dealing  at  arm's 
length,  they  are  under  no  obligation  to  disclose 
to  their  adversaries  the  weakness  of  their  cause 
of  action  or  defense,  but  this  rule  has  little  or  no 
application  ivhere  a  fiduciarjj  relation  exists  he- 
ttveen  the  parties,  and  that  sueh  relationship  does 
exist  hetiveen  an  administratrix  and  the  heirs  of 
the  estate  is  well  settled.  Dismond  v.  Connolly 
(1918;  CCA.  9th),  251  F.  234  (writ  of  certiorari 
denied  in  (1918)  248  U.S.  561,  63  L.  ed.  422,  39 
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S.  Ct.  7)  same  ease  (1921;  CCA.  9th),  276  F.  87 
(writ  of  certiorari  denied  in  (1921)  257  U.S.  656, 
66  L.  ed.  420,  42  S.  Ct.  169)."     (Italics  ours.) 

Under  the  laws  of  the  State  of  California  it  is  well 
settled  that;  a  person  in  a  fiduciary  capacity  may  not 
take  part  in  any  transaction  in  which  he  or  any  one 
for  whom  he  acts  as  agent  has  an  interest,  present 
or  contingent,  adverse  to  that  of  his  beneficiary.  Sec- 
tion 2230  Civil  Code  of  the  State  of  California. 

The  Civil  Code  further  provides  that  a  violation 
of  the  provisions  on  trust  is  a  fraud  against  the  bene- 
ficiary. Section  2234  Civil  Code  of  the  State  of  Cali- 
fornia. 

It  must  of  necessity  follow  that  the  only  rational 
conclusion  that  can  be  drawn  from  what  has  been 
said  so  far  is  that  the  relationship  of  an  attorney 
at  law  and,  his  clients  and  the  relationship  of  an  ad- 
ministrator and  the  heirs  of  an  estate  are  fiduciary, 
to-wit,  a  trust  I'elationshii),  and  that  the  rules  ap- 
plicable to  trustees  are  applicable  to  attorneys  and 
administrators,  and  that  therefore  any  breach  of  a 
fiduciary  relationship  is  a  fraud  against  the  client  or 
heirs  respectively  representing  the  beneficial  interests 
that  any  such  attorney,  administrator  or  executor 
represents  in  their  representative  and  fiduciary  ca- 
pacity. 

To  judge  if  such  a  fraud  is  extrinsic  or  intrinsic 
we  must  consider  if  the  relationship  of  the  defendant 
Bank  and  the  defendant  Sinai  and  Pratt  was  an  issue 
raised  before  the  Probate  Court  in  wliich  the  aforesaid 
orders,  now  relied  upon,  were  procured. 
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If  the  matters  constituting  the  collusion  and  fraud 
as  presented  in  the  instant  proceeding*  were  not  an 
issue  and  were  not  presented  to  the  Probate  Couit  in 
j^rocuring  the  aforesaid  orders,  the  same  could  not  by 
any  possible  stretch  of  the  imagmation  be  mtrinsic 
and  would  of  necessity  have  to  be  extrinsic  in  their 
character. 

That  such  matters  were  not  presented  to  the  Pro- 
bate Coui^t  at  the  time  of  the  procuring  of  the  afore- 
said orders  appears  specifically  from  the  matters 
pleaded  in  the  second  coimt  of  the  amended  complaint 
in  the  instant  proceeding,  and  were  fraudulently  sup- 
pressed, which  affirmatively  alleges  as  follows : 

*^That  in  addition  to  the  making  of  the  afore- 
said representations  the  said  defendant  Bank  of 
America  National  Tnist  &  Savings  Association, 
a  banking  association,  and  the  said  defendant 
Jolm  S.  Smai,  fraudulently  ivitlilieJd  and  con- 
cealed from  said  Court  at  the  time  of  procuring 
of  said  order  and  at  the  time  of  the  entering  of 
said  decree  settling  said  account  and  ordering 
final  distribution,  many  facts  material  and  per- 
tinent to  the  question  of  whether  or  no  said  com- 
promise should  he  effected,  to-icit  that  said  last 
named  defendants  did  not  inform  said  Court  of 
the  true  nature  of  said  indebtedness,  of  the  value 
of  said  indebtedness,  or  of  the  property  then  held 
by  said  defendant  John  S.  Sinai  belang  to  the 
said  estate  of  Martina  Ma.rine  Dole,  deceased  and 
the  said  heirs  of  said  last  named  persons,  a.s 
aforesaid,  all  of  which  was  then  well  known  to  the 
said  defendants,  and  that  said  withholding  and 
concealment  was  made  by  said  last  named  defend- 
ants for  the  sole  and  only  purpose  of  procuring 
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said  orders  approving  said  compromise  a/tid  the 
said  decree  settling  said  account  of  said  admin- 
istrator and  decreeing  distribution,  as  afore- 
said."   (Tr.  40-44.) 

It  will  be  noticed  that  in  the  foregoing  quoted  por- 
tion of  the  second  amended  complaint  the  word  ^in- 
debtedness'' is  used.  Possibly  it  w^ould  have  been 
better  to  have  used  the  word  ^^ alleged''  before  the 
word  ^^indebtedness"  for  the  reason  that  said  word 
^indebtedness"  is  used  advisedly.  In  this  connection 
the  allegations  contained  in  the  first  count  and  sep- 
arate cause  of  action  must  be  read  and  it  appears  from 
said  allegations  that  there  was  in  reality  no  indebted- 
-ness  existing  between  said  estate  of  Dole  and  the  said 
defendants  Sinai  and  Piatt  but  that  the  claim  of  said 
estate  of  Dole  was  that  the  said  defendants  Sinai  and 
Piatt  were  holding  property  in  tinist  for  the  benefit 
of  the  deceased  and  after  her  death  became  the  trustees 
for  her  heirs  at  law.  The  term  ^^indebtedness"  was 
used  because  of  the  fact  that  in  procuring  the  orders 
from  the  Probate  Court  the  said  controversy  then 
existing  between  the  estate  of  Dole  and  the  said  de- 
fendants Piatt  and  Sinai  was  improperly  treated  as 
an  indebtedness. 

It  is  of  course  well  settled  and  elementary  that 
property,  both  held  in  trust  and  otherwise,  vests  eo 
instanti  upon  the  death  of  a  deceased  person  in  the 
heirs  of  the  decedent,  and  that  the  only  purpose  of 
probate  is  two-fold,  namely  to  pay  debts  of  the  de- 
ceased, including  expenses  of  administration,  and 
secondly,  to  determine  heirship.     Conceding  that  the 
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facts  alleged  in  the  second  amended  complaint  in  the 
instant  proceeding  are  true,  all  of  the  interests  of 
Martina  Maxine  Dole  in  the  property  alleged  to  have 
been  held  in  trust  by  the  defendants  Piatt  and  Sinai 
vested  in  the  heirs  at  law  immediately  upon  the  death 
of  Mrs.  Dole,  including  the  plaintiffs  Virginia  Davis 
Hartman  and  Margaret  Davis  Richardson.  It  is  hard, 
indeed,  to  understand  how  the  orders  relied  upon, 
even  conceding  for  the  moment  that  the  defense  of 
intrinsic  fraud  has  some  merit  to  it,  which  of  course 
we  do  not  concede,  would  constitute  a  bar  for  the 
reason  that  under  the  probate  laws  of  this  state  only 
an  indebtedness  can  be  compromised.  No  Probate 
Court,  which  is  a  court  of  limited  jurisdiction,  has 
the  right  to  deprive  or  divest  the  title  of  real  prop- 
erty vested  by  operation  of  law  in  the  heirs  of  a  de- 
ceased person.  We  submit  this  point,  by  way  of 
passing,  as  it  must  be  obvious  that  in  any  event  the 
grounds  set  forth  in  the  motion  to  dismiss  must  of 
necessity  be  insufficient  upon  which  to  predicate  any 
such  order. 

Before  further  considering  the  argument  of  coun- 
sel for  defendant  Bank  to  the  effect  that  the  facts  as 
alleged  in  the  complaint  merely  constitute  intrinsic 
fraud,  we  notice  that  the  case  of  Pico  v.  Colin,  91  Cal. 
129,  is  cited  to  the  Court  in  support  of  the  aforesaid 
contention.  An  examination  of  this  case  reveals  that 
it  presented  an  issue  of  bribery  of  witnesses  and 
necessary  perjury  resulting  therefrom.  We  have  no 
(luarrel  with  the  rule  of  law  that  perjured  testimony 
constitutes  at  most  intrinsic  fraud.  Indeed  it  could 
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not  be  otherwise  if  there  is  to  be  any  finality  to  liti- 
gation, for  obviously  in  most  every  case  someone 
has  told  the  truth  and  others  an  untruth.  The  testi- 
mony presented  at  any  trial  can  never  be  reconciled 
— that  is  the  very  purpose  for  which  Courts  are  or- 
ganized and  constituted,  namely  to  determine  the 
truth  and  credibility  of  testimony  presented  by  vari- 
ous witnesses.  If  the  law  permitted  the  integrity  and 
honesty  of  witnesses  to  be  the  basis  of  either  a  direct 
or  a  collateral  attack  upon  judgments,  there  would  of 
necessity  be  no  end  to  litigation.  Just  what  appli- 
cability this  elementary  rule  has  to  the  present  pro- 
ceeding we  must,  of  necessity,  plead  our  lack  of  un- 
derstanding. 

A  further  examination  of  all  of  the  cases  cited  by 
counsel  for  defendant  Bank  reveals  that  the  Court 
itself  makes  clear  the  distinction  between  intrinsic 
and  extrinsic  fraud,  and  in  most  of  the  opinions  the 
Court  points  out  that  if  the  facts  constitute  extrinsic, 
as  distinguished  from  intrinsic  fraud,  any  orders  of 
a  probate  Court  would  not  constitute  a  bar  to  the 
proceeding  and  would  not  be  res  adjitdicata. 

As  stated  before,  the  main  issue  before  this  Hon- 
orable Court  is  that  the  relationship  existing  between 
the  respective  parties  as  aforesaid  was  not  called  to 
the  attention  of  the  Probate  Court.  Nothing  on  the 
face  of  the  probate  proceedings  could  indicate  the 
collusion  of  all  of  these  parties  and  the  abuse  of  the 
estate  imposed  in  them  w^hile  acting  in  a  fiduciary 
relationship  and  that  therefore  the  heirs  had  no  rea- 
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son  to  raise  the  issue  and  the  Probate  Court  had  no 
reason  to  determine  any  such  issue  of  collusion,  fraud 
and  negligence.  We  quote  from  the  learned  author  of 
California  Jurisprudence : 

^'Collusion  may  constitute  extrinsic  fraud,  as 
where  an  administrator  and  his  attorney  coUu- 
sively  procured  a  sale  of  estate  realty  for  the 
latter 's  benefit  and  to  the  detriment  of  the  per- 
sons represented  by  them,  and  there  was  noth- 
ing on  the  face  of  the  proceedings  to  indicate 
the  collusion  and  no  opportunity  to  determine 
any  issue  of  fraud  in  the  probate  court.  So  col- 
lusion between  the  plaintiff  and  one  defendant 
whereby  a  previous  partial  payment  by  the  lat- 
ter is  fraudulently  concealed  from  his  codefend- 
ant  is  a  ground  for  equitable  relief." 
15  CaL  Juris,  p.  21. 

In  the  case  of  Bergin  v.  Haight,  99  Cal.  52,  the 
Court  at  page  55  of  the  opinion  say: 

^^It  is  claimed  by  appellant  that  this  is  a  col- 
lateral attack  upon  the  orders  of  the  probate 
court,  and  since  the  records  of  the  proceedings 
shows  that  the  court  had  acquired  jurisdiction, 
and  that  the  proceedings ,  were  upon  their  face 
regular,  the  order  confirming  the  sale  cannot  be 
thus  attacked. 

'^It  is  true,  the  court  did  acquire  jurisdiction 
to  administer  upon  the  estate,  and  to  order  and 
confirm  the  sale  of  the  property ;  but  it  does  not 
follow  therefrom  that  this  is  a  collateral  attack. 
The  attack  is  a  direct  attack  upon  the  sale,  on 
the  ground  of  fraud,  and  as  such  is  authorized  by 
law.  (Van  Fleet's  Collateral  Attack,  pp.  4,  5,  15, 
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and  authorities  cited.)  It  is  not  every  species  of 
fraud,  however,  v^hich  may  be  the  basis  of  an 
action  to  vacate  an  order  or  judgment.  To  he 
actionable,  as  stated  by  our  chief  justice  in  Pico 
V.  Cohn,  91  Cal.  129,  25  Am.  St.  Rep.  159,  it  must 
be  ^a  fraud  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  action  *  *  * 
Among  the  instmices  given  ifi  the  books  are  such 
as  these:  Keeping  the  unsuccessful  party  atvay 
from  the  court  by  a  false  promise  of  a  compro- 
miscy  or  purposely  keeping  him  in  ignorance  of 
the  suit;  or,  tvhere  an  attorney  fraudulently  pre- 
tends to  represent  a  party,  and  connives  at  his 
defeat,  or  being  regularly  employed,  corruptly 
sells  out  his  client'.  The  fraud  herein  relied  upon 
falls  within  the  principle  illustrated  by  the  ex- 
ample stated  above,  and  certai^ily  tvithin  the 
principle  underlying  many  other  cases,  (Jones 
V,  Hanna,  81  Cal.  507;  Johnson  v.  Waters,  111 
U.  S.  667;  Griffith  v.  Godey,  113  U.  S.  93;  May- 
berry  V.  McClurg,  51  Mo.  256 ;  Hardy  v.  Broaddus, 
35  Tex.  668;  Warner  v.  Blakeman,  4  Keyes  487; 
La  Rue  v.  Friedman,  49  Cal.  278;  Caldtvell  v. 
Caldwell,  45  Ohio  St.  513.)  The  plaintiff'  had 
only  constructive  notice  of  the  administration  and 
proceedings  to  sell.  Furthermore,  there  is  noth- 
ing upon  the  face  of  the  proceedings  to  indicate 
a  fraiiduleyit  collusion  bettveen  the  administrator 
and  his  attorney.  There  was  no  opportunity  to 
determine  an  issue  of  fraud  in  the  probate  court. 
The  administrator  was  acting  as  trustee  and  agent 
for  the  owners  of  the  property,  whether  such 
owners  were  heirs  or  assignee  of  heirs,  and  the 
defendant  stood  in  the  same  confidential  rela- 
tion. {Ex  parte  James,  8  Ves.  343;  O'Dell  v. 
Rogers,  44  Wis.   136-178;   West  v.  Waddill,  33 
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Ark.  586;  PhUlips  v,  Benson,  82  Ala.  500;  Hatvley 
V.  Cramer,  4  Cowen  718-733;  Bakers  v.  Hum- 
phrey, 101  U.  S.  494.^' 

It  is  interesting  to  note,  in  that  portion  of  the  opin- 
ion of  Bergin  v.  Haight,  supra,  above  quoted,  that 
the  Court  points  out  that  the  heirs  at  law  could  of 
necessity  only  at  most  have  had  constructive  notice  of 
the  proceedings  and  that  the  said  fraud  and  collu- 
sion did  not  appear  upon  the  face  of  said  proceed- 
ings. This  is  particularly  true  in  the  instant  pro- 
ceedings for  it  appears  from  the  facts  recited  and 
alleged  in  the  second  amended  complaint  that  both 
the  plaintiffs  were  residents  of  the  State  of  New 
York  and  no  contention  or  claim  is  made  that  either 
of  said  plaintiffs  ever  had  actual  notice  of  the  presen- 
tation of  the  compromise  to  the  Probate  Court  nor 
that  any  of  the  acts  now  complamed  of  appear  upon 
the  face  of  the  probate  proceedings.  On  the  con- 
trary it  appears  from  the  allegations  of  the  second 
amended  complamt  in  the  instant  proceedings  that  the 
first  actual  notice  that  the  plaintiffs  had  that  the 
Probate  Court  had  attempted  to  authorize  any  com- 
promise of  their  property  rights  was  when  an  answer 
was  filed  by  the  defendant  Sinai  in  the  instant  pro- 
ceeding, whereupon  the  plaintiffs  within  seasonable 
time  amended  their  complaint  setting  forth  the  fraud 
now  relied  upon  in  procuring  not  alone  the  so-called 
order  authorizing  the  said  compromise  of  the  alleged 
indebtedness  but  likewise  the  order  confirming  and 
approving  the  defendant  Bank's  account  as  admin- 
istrator and  decree  of  distribution.  (Tr.  42-43.) 
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In  Curtis  v.  Schell,  129  Cal.  208,  at  page  217,  the 
Court  cites  with  approval  the  case  of  Johnson  v. 
Waters,  111  U.  S.  640,  using  the  following  language : 
'Mohnson  v.  Waters,  111  U.  S.  640,  was  an 
original  suit  in  the  circuit  court  of  the  Ignited 
States  for  the  district  of  Louisiana,  brought  foi* 
the  purpose  of  setting  aside  fraudulent  and  void 
sales  made  by  a  testamentary  executor  under  the 
orders  of  the  probate  court  in  said  state.  In  that 
case  it  w^as  contended  that  the  plaintiff  was  con- 
cluded by  the  proceedings  in  the  probate  court, 
which  was  alleged  to  have  exclusive  jurisdiction 
of  the  subject  matter,  and  that  its  decision  was 
conclusive  against  the  world,  especially  against 
the  plaintiff,  who  was  a  party  to  the  proceedings. 
The  supreme  court  of  the  United  States  in  its 
opinion,  conceding  that  the  administration  of 
the  estate  there  in  question  properly  belonged  to 
the  probate  court,  and  that,  in  a  general  sense, 
the  decisions  of  that  court  were  conclusive  and 
binding,  especially  upon  parties,  said:  ^But  this 
is  not  universally  true.  The  most  solemn  trans- 
actions and  judgments  may,  at  the  instance  of 
the  parties y  he  set  aside  or  rendered  inoperative 
for  fraud.  The  fact  of  being  a  party  does  not 
estop  a  person  from  obtaining  in  a  court  of  equity 
relief  ugainst  fraud.  It  is  generally  parties  that 
are  the  victims  of,  fraud.  The,  court  by  chancery 
is  always  open  to  hear  complaints  against  it, 
tvhether  committed  in  pais  or  by  means  of  judi- 
cial proceedings.  In  such  cases  the  court  does 
not  act  as  a  court  of  revietv,  nor  does  it  inquire 
into  any  irregularities  or  errors  of  proceedings 
in  another  court;  but  it  will  scrutinize  the  con- 
duct of  the  parties,  and,  if  it  finds  that  they  have 
been  guilty  of  fraud  in  obtaining  a  judgmoit  or 
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decree,  it  will  deprive  them  of  the  henejit  of  it 
and  of  any  inequitable  advantage  tvhich  they  have 
derived  under  it\  (Citing  a  large  number  of 
cases.) 

^'Arrowsmith  v.  Gleason,  129  U.  S.  86,  pre- 
sented the  question  as  to  the  jurisdiction  of  a 
probate  court  to  make  a  sale  of  the  lands  there 
in  controversy,  and  confirm  sales  reported  by  the 
guardian  in  said  proceeding  in  probate.  It  was 
claimed  there,  as  here,  that  the  party  complain- 
ing was  bound  by  the  judgment  and  orders  of 
the  probate  court.  The  supreme  court  of  the 
United  States,  however,  says  in  its  opinion:  ^But 
it  is  insisted  that  the  circuit  court  of  the  United 
States,  sitting  in  Ohio,  is  without  jurisdiction  to 
make  such  a  decree  as  is  specifically  prayed  for, 
namely,  a  decree  setting  aside  and  vacating  the 
orders  of  the  probate  court  of  Defiance  county. 
If  by  this  is  meant  only  that  the  circuit  court 
cannot  by  its  orders  act  directly  upon  the  pro- 
bate court,  or  that  the  circuit  court  caimot  com- 
pel or  require  the  probate  court  to  set  aside  or 
vacate  its  orders,  the  position  of  the  defendants 
could  not  be  disputed.  But  it  does  not  follow  that 
the  right  of  Harmening,  in  his  lifetime  or  of  Ms 
heirs  since  his  death,  to  hold  these  lands,  as 
against  the  plaintiff,  cannot  he  questioned  in  a 
court  of  general  equitahle  jurisdiction  on  the 
ground  of  fraud.  If  the  case  made  by  the  bill 
is  clearly  established  by  proof,  it  may  be  as- 
sumed that  some  state  court,  of  superior  juris- 
diction and  equity  poivers  and  having  before  it 
all  the  parties  ifiterested,  might  afford  the  plain- 
tiff relief  of  a  substantial  character,  Butj 
tvhether  that  be  so  or  not,  if  is  difficult  to  perceive 
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why  the  circuit  court  is  not  hound  to  give  relief 
according  to  the  recognized  rides  of  equity  as 
administered  in  the  courts  of  the  United  States'.^' 

In  Ocean  In^.  Co.  v.  Fields,  2  Story  59,  Federal 
Case  No.  10406,  the  Court  overruled  a  demurrer  to 
a  bill  in  equity  to  set  aside  a  judgment  obtained  by 
fraud.  The  case  involved  a  suit  on  an  insurance 
policy  in  which  the  Court  held  that  the  wilful  con- 
cealment of  the  fact  of  the  original  fraud  upon  the 
action  to  recover  the  insurance  on  a  lost  boat  was 
based  upon  sufficient  facts  to  warrant  the  aid  of 
equity  since  the  fact  of  the  original  fraud  if  known 
to  the  defendant  would  have  been  a  complete  answer 
to  the  success  of  the  suit.  This  case  is  cited  with 
approval  in  O'Brien  v.  Markham,  17  F.  Supp.  633, 
decided  in  the  United  States  District  Court  of  the 
Southern  District  of  California,  Central  Division, 
where  the  plaintiff  had  been  prevented  from  contest- 
ing a  will,  due  to  a  conspiracy.  The  decision  was 
adverse  to  the  plaintiff  because  of  the  fact  that  not 
all  of  the  parties  were  before  the  Court.  However, 
the  Court  points  out  in  the  opinion  that  the  con- 
spiracy of  the  parties  preventing  the  plaintiff  from 
contesting  the  will  would  be  a  sufficient  fraud  to  set 
aside  the  probate  of  such  instrument. 

A  lengthy  discussion  of  this  question  and  a  sum- 
mary of  the  California  law  is  set  forth  in  a  comment 
in  23  Cal.  Latv  Review,  page  79.  The  early  case  of 
U,  S.  V,  Throckmorton,  98  U.  S.  61,  2e5  L.  Ed.  93,  is 
discussed.  Tliere  the  Court  points  out  clearly  that 
where  a  fiduciary  relationship  is  relied  upon  that  the 
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facts   constituting   the   fraud   are   extrinsic   in   their 
character,  using  the  follo\Ying  language: 

^^But  there  is  an  admitted  exception  to  this 
general  rule,  in  cases  where,  by  reason  of  some- 
thing done  by  the  successful  party  to  a  suit,  there 
was,  in  fact  no  adversary  trial  or  decision  of  the 
issue  in  the  case.  Where  the  misuccessful  party 
has  been  prevented  from  exhibiting  fully  his  case, 
by  fraud  or  deception  practiced  on  him  by  his 
opponent,  as  by  keeping  him  away  from  court, 
a  false  promise  of  a  compromise;  or  where  the 
defendant  never  had  loiowledge  of  the  suit,  being 
kept  in  ignorance  by  the  acts  of  the  plaintiff; 
or  where  an  attorney  fraudulently  or  without 
authority  assumes  to  represent  a  party  and  con- 
nives at  his  defeat;  or  where  the  attorney  regii- 
larJij  employed  corruptly  sells  out  his  client's 
interest  to  the  other  side — these  and  similar  cases 
which  show  that  there  never  has  been  a  real  con- 
test in  the  trial  or  hearing  of  the  case,  are  reasons 
for  which  a  new  suit  may  be  sustained  to  set 
aside  and  aimul  the  former  judgment  or  decree 
and  open  the  case  for  a  new  and  fair  hearing." 
(Italics  ours.) 

The  same  line  of  reasoning  is  well  recognized  in 
California.     See: 

Sohler  v.  Sohler,  135  Cal.  323; 
Simontou  v.  L.  A.  Trust  d-  Savings  Banl^  192 
Cal.  651. 

The  rule  is  also  recognized  as  applicable  to  a  con- 
spiracy to  procure  a  sale  on  fraudulent  claims. 
Lame  v.  Friedmmi,  49  Cal.  278 ; 
Bergin  v.  Haight,  supra. 
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In  the  leading  case  of  Cmnpbell-Katvamianakoa  v. 
Campbell,  152  Cal.  201,  the  Court  says: 

^^The  fraud  here  alleged,  however,  was  extrinsic 
or  collateral  within  the  meaning  of  the  rule.  We 
are  not  confronted  with  a  case  where  a  pai-ty  was 
in  a  former  proceeding  simply  deprived  by  some 
fraudulent  artifice  or  breach  of  fiduciary  duty 
on  the  part  of  the  prevailing  party  of  his  op- 
portimity  to  be  heard  upon  the  issues  there  pre- 
sented and  determined,  which  is  perhaps  the  most 
common  instance  of  what  is  held  to  be  extrinsic 
fraud.  (See  Bacon  v.  Bacon,  150  Cal.  577,  (89 
Pac.  317) ;  Sohler  v.  Sohler,  135  Cal.  323,  (87 
Am.  St.  Rep.  98,  67  Pac.  282)  ;  Aldrick  v.  Barton, 
138  Cal.  220,  (94  Am.  St.  Rep.  43,  71  Pac.  169). 
The  extrinsic  character  of  the  fraud  is  even 
clearer  here  than  in  such  a  case.  The  complaint  is 
that  the  former  proceedings  w^ere  wholly  sham, 
a  mere  fraudulent  contrivance  designed  solely 
to  give  the  appearance  of  legality  and  protec- 
tion against  attack  to  what  was  in  fact  nothing 
but  the  taking  of  plaintiffs'  property  without  con- 
sideration and  without  any  authority  of  law,  and 
that  they  w^ere  carried  through  by  means  of  false 
representation  to  and  conceahnents  from  the  court 
as  to  the  real  facts  and  purposes  of  the  trans- 
action. Sttch  an  imposition  upon  the  jurisdiction 
of  the  court,  to  the  injury  of  the  absent  property 
owners,  from  w^hom  the  nature  of  the  transaction 
was  concealed  and  who  were  w^holly  in  ignorance 
thereof  and  could  not  have  learned  concerning  the 
same  from  anything  appearing  on  the  face  of  the 
purported  proceedings,  by  one  who  was  their 
trustee  for  the  proper  administration  of  the 
affairs  of  the  estate  and  the  preservation  of  the 
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property  for  legal  distribution  (Bergin  v.  Haight, 
99  Cal.  52,  (33  Pac.  760)  and  who  was,  moreover, 
as  the  natural  guardian  of  two  of  the  owners, 
under  obligation  to  protect  their  rights,  (Sohler 
V.  Sohler,  135  Cal.  323,  (87  Ain.  St.  Rep.  98,  67 
Pac.  282)  clearly  constituted  under  the  authori- 
ties what  is  known  as  extrinsic  fraud  warranting 
equitable  relief.  (See  Bergin  v.  Haight,  99  Cal. 
52,  (33  Pac.  760)  ;  Tillman  v.  Thomas,  87  Ala. 
524,  (13  Am.  St.  Rep.  42,  6  South.  151)  ;  Fisher 
V.  Wood,  65  Tex.  199;  McCampbell  v.  Durst,  73 
Tex.  410,  (11  S.W.  380);  Lawson  v.  Acton, 
57  N.  J.  Eq.  107,  (40  Atl.  584);  Hoffman  v. 
Wheelock,  62  Wis.  436,  (22  N.W.  713,  716); 
Arrowsmith  v.  Gleason,  129  U.S.  86,  9  (Sup.  Ct. 
237) ;  Wickersham  v.  Comerford,  96  Cal.  433,  (31 
Pac.  358)  ;  Curtis  v.  Schell,  129  Cal.  208,  (79  Am. 
St.  Rep.  107,  61  Pac.  951)  ;  Anderson  v.  Bank  of 
Lassen  County,  140  Cal.  695,  (74  Pac.  287) ;  see, 
also,  Sohler  v.  Sohler,  135  Cal.  323,  (87  Am.  St. 
Rep.  98,  67  Pac.  282)  ;  Aldrich  v.  Barton,  138  Cal. 
220,  (94  Am.  St.  Rep.  43,  71  Pac.  169.)'' 

The  Campbell  case  has  certain  aspects  exceedingly 
similar  to  the  case  at  bar.  There,  the  plaintiffs  were 
non-residents  as  in  the  case  at  bar.  There,  it  was 
decided  they  could  not  have  learned  from  any  notice 
that  might  have  been  given  of  a  constructive  character 
what  the  real  purpose  of  the  proceeding  was.  In  the 
instant  proceeding,  because  of  the  collusion  of  the 
parties  involved  the  filing  of  the  petition  was  just  a 
sham,  a  mere  fraudulent  connivance  designed  solely 
to  give  appearance  of  legality,  as  in  the  Campbell 
case,  supra. 
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In  Caldtvell  v.  Taylor,  218  Cal.  417,  a  general  review 
of  the  law  applicable  is  found.  There  again  the  Court 
points  out  that  the  fraud  practiced  on  a  party  must  be 
one  which  prevents  a  party  from  presenting  all  of  his 
case  to  the  Court. 

Ocean  Ins.  Co.  v.  Fields,  supra. 

Again  we  call  to  the  attention  of  the  Court,  as 
was  said  in  the  Caldwell  case  supra,  that  the  plaintiffs 
were  prevented  from  contesting  any  petition  on  behalf 
of  the  defendant  bank  within  the  period  fixed  by  law, 
because  of  false  statements  made  and  vital  information 
withheld  as  set  forth  and  alleged  in  the  second 
amended  complaint.  The  plaintiffs  had  a  right  to 
rely  upon  the  integrity  of  the  defendant  bank  in  its 
fiduciary  position  as  an  administrator,  and  by  the 
filing  of  the  petition  seeking  to  compromise  the  de- 
fendant bank  lulled  the  plaintiffs  into  security.  Sub- 
section 3,  Sec.  1572,  Civil  Code,  State  of  California; 
Subsection  1,  Section  1573  Civil  Code,  State  of  Cali- 
fornia. 

Also,  in  the  case  of  The  Anglo  California  NationaJ 
Bank  v.  Kelly,  117  Cal.  App.  692  at  page  694  of  the 
opinion  the  Court  says: 

"  ^Equity  will  relieve  an  injured  party  from 
the  effect  of  a  judgment  procured  by  extrinsic 
fraud,  mistake  or  inexcusable  neglect  wliich  were 
not  the  result  of  negligence  or  laches  on  the  part 
of  the  complainant.  (Sohler  v.  Sohler,  135  Cal. 
323  (87  Am.  St.  Rep.  98,  67  Pac.  282) ;  Bacon  v. 
Bacon,  150  Cal.  323  (89  Pac.  317) ;  Simonton  v. 
Los  Angeles  T.  &  S.  Bank,  192  Cal.  651,  656,  (221 
Pac.  368)  ;  Estate  of  Ross,  180  Cal.  651,  658  (182 
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Pac.  752) ;  Clavey  v.  Loney,  80  Cal.  App.  20  (251 
Pac.  232)/  (Jeffords  v.  Young,  98  Cal.  App.  400, 
404  (277  Pac.  163,  165).)  ^It  is  elementary  that 
the  courts  of  this  state  may  in  an  equitable  pro- 
ceeding inquire  whether  a  judgment  valid  on  its 
face  was  obtained  by  fraud.  Sometunes  such 
judgments  may  be  set  aside,  but  even  in  cases 
where  this  relief  cannot  be  had  a  court  of  equity 
may  ^^ prevent  an  inequitable  advantage  being 
taken  of  it  (the  judgment)  by  adjudging  the 
guilty  beneficiary  or  his  successor  with  notice  a 
trustee  for  the  defrauded  party.''  Campbell- 
Kawaimanakoa  v.  Campbell,  152  Cal.  201,  208 
(92  Pac.  184, 187) ;  Estate  of  Walker,  160  Cal.  547 
(36  L.R.A.  (N.S.)  89,  117  Pac.  510).'  (Title  Inst, 
etc.  Co.  V.  California  Dev.  Co.,  171  Cal.  173,  208 
(152  Pac.  542,  557).)" 

See  also 

Estate  of  Ross,  180  Cal.  651. 

In  Lamm  v.  Kipp,  145  N.  W.  183,  it  was  held  that 
where  a  person,  who  because  of  a  fiduciary  relation  to 
another,  owed  a  duty  to  make  a  full  disclosure  of  all 
matters  pertaining  to  the  trust,  neglected  to  do  so 
knowing  that  his  failure  to  make  such  disclosure  would 
result  in  another's  injury,  and  persisted  in  such  silence 
throughout  judicial  proceedings,  to  the  prejudice  of 
the  other  and  the  advantage  to  himself,  was  guilty  of 
extrinsic  fraud  as  regarded  the  jurisdiction  of  equity 
to  relieve  against  a  judgment  rendered  in  such  pro- 
ceeding. 

See  also  the  case  of 

Zaremba  v.  Woods,  17  Cal.  App.  (2d)  309. 
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From  what  has  been  said  it  must  obviously  follow : 

1.  That  the  fraud  and  collusion  as  alleged  in  the 
second  amended  complaint  in  the  instant  proceeding, 
was  not  an  issue  in  the  probate  proceedings,  being 
collateral  and  extrinsic  to  it ; 

2.  That  even  if  it  was  not  collateral,  it  was  extrin- 
sic, because  the  heirs,  due  to  the  fiduciary  relationship 
of  the  parties,  were  prevented  from  having  their  cases 
presented  in  Court. 

Counsel  for  defendant  Bank,  during  the  argument 
in  the  Court  below,  insisted  time  and  again,  and  in 
fact  the  entire  premise  of  his  argument  was  predicated 
upon  the  assertion  that  the  only  issue  before  the  Pro- 
bate Court  was  whether  or  not  it  was  for  the  best 
interests  of  the  heirs  of  the  estate  that  the  requested 
compromise  be  authorized,  and  that  any  fraud  with 
reference  to  said  issue  would  be  intrinsic  as  distin- 
guished from  extrinsic.  In  making  this  argument 
counsel  entirely  overlooks  the  elementary  and  well 
established  principle  that  the  basis  of  the  fraud  now 
charged  was  not  called  to  the  attention  of  the  Court, 
did  not  appear  upon  the  face  of  the  petition  for  the 
compromise,  was  unknown  to  the  plaintiffs,  being 
matters  peculiarly  within  the  knowledge  of  the  de- 
fendants, and  that  said  defendants  fraudulently  and 
negligently  withheld  said  facts  not  alone  from  the 
plaintiffs  but  also  from  the  Court.  They  now  seek  to 
take  advantage  of  their  own  fraudulent  and  negligent 
conduct,  which  it  is  submitted  they  cannot  do  in  a 
Court  of  equity. 
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We  respectfully  submit  that  the  order  of  the  lower 
Court  granting  the  motion  to  dismiss  said  proceedings 
as  to  the  defendant  Bank  of  America  National  Trust 
&  Savings  Association,  was  erroneous  and  said  mo- 
tion to  dismiss  should  have .  been  denied  and  the 
Honorable  Court  should  reverse  said  order  with  in- 
structions to  the  lower  Court  to  deny  said  motion  to 
dismiss. 

Dated,  San  Francisco, 
March  27, 1942. 


Respectfully  submitted, 

Russell  P.  Tyler, 
Marshall  B.  Wood  worth, 

Attorneys  for  Appellants, 
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No.  9945 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Virginia  Davis  Hartman  and  Margaret 
Davis  Richardson, 

Appellants, 

vs. 

Bank  of  America   National   Trust   & 

Savings  Association, 

Appellee. 


BRIEF  FOR  APPELLEE. 


I.     STATEMENT  OF  CASE  AND  OF  QUESTIONS 
INVOLVED. 

The  appellants'  statement  of  the  case  is  inadequate. 
It  does  not  attempt  to  give  in  concise  fashion  a  true 
picture  of  the  case,  nor  does  it  state  the  questions  in- 
volved.   And  so  we  must  make  our  own  statement. 

The  appellants,  to  whom  we  will  refer  in  this  brief 
as  the  plaintiffs,  have  appealed  from  an  order  dismiss- 
ing,' their  second  amended  com])laint  made  u|)on  the 
motion  of  Bank  of  America  N.  T.  &  S.  A.,  one  of  the 
defendants,  the  appellee  on  this  appeal. 

The  allegations  of  the  complaint  relate  to  three  dis- 
tinct matters:    first,   the   allegations   relating   to   the 


fraud^  which  is  the  gravamen  of  the  plaintiffs'  cause 
of  action;  second,  the  allegations  relating  to  the  ex- 
trinsic fraud  upon  which  they  base  their  claim  that 
the  orders  of  the  probate  court  should  be  vacated; 
and,  third,  the  allegations  with  respect  to  their  dis- 
covery of  the  fraud  upon  which  they  base  their  claim 
that  their  cause  of  action  is  not  barred  by  the  statute 
of  limitations. 

Although  the  complaint  is  long,  covering  forty-five 
pages  of  the  record,  it  can  be  accurately  summarized 
in  a  few  pages. 

1.     The  allegations  relating  to  the  fraud  which  is  the  gravamen 
of  the  complaint. 

The  complaint  alleges  that  Samuel  Piatt  and  John 
S.  Sinai,  two  of  the  defendants,  were  attorneys  for 
Martina  Maxine  Dole,  referred  to  in  this  brief  as 
Mrs.  Dole,  at  the  time  of  her  death  on  February  3, 
1934,  and  for  many  years  prior  thereto  (R.  7,  par. 
XI)  ;  that  in  May,  1933,  Mrs.  Dole  entered  into  an 
agreement  with  Sinai  under  which  she  advanced  him 
$2500.00  so  that  he,  as  her  agent  and  trustee,  could 
purchase  for  her  certain  mining  property ;  that  Sinai 
pui'chased  this  property  for  $18,500.00  and  paid  on 
account  of  the  purchase  price  $1850.00;  that  after 
Sinai  acquired  title  to  the  property  by  paying  the 
balance  of  the  purchase  price  of  $16,650.00,  which 
had  been  advanced  by  one  Morse,  he,  pui'suant  to  an 


^To  be  correct,  we  should  insert  the  word  ''alleged"  before 
the  word  *' fraud"  wherever  the  latter  ai)pears  in  this  brief.  But 
we  have  not  done  so,  because  we  wanted  to  avoid  this  redundanc3^ 
This  court  will  understand,  of  course,  that  whenever  we  refer  to 
"fraud",  we  mean  "alleged  fraud". 


agreement  between  himself,  Piatt  and  Morse,  con- 
veyed it  to  Sierra  (consolidated  Mines,  Inc.,  hereafter 
referred  to  as  Sierra  Consolidated,  another  of  the  de- 
fendants, for  shares  of  its  stock  which  were  then 
divided  one-half  to  Morse  and  one-half  to  Sinai  and 
Piatt;  that  Piatt,  Morse  and  the  Sierra  Consolidated 
all  had  notice  that  Sinai  had  purchased  the  7)7-operty 
as  trustee  for  Mrs.  Dole;  that  Sinai  falsely  represented 
to  Mrs.  Dole  that  he  had  been  compelled  to  resell  the 
property  in  order  to  obtain  sufficient  money  to  repay 
to  her  the  $2500.00  advanced  by  her  ]3lus  a  small 
profit  of  $500.00;  that  the  property  so  acquired  by 
Sinai  was  reasonably  woi'th  the  sum  of  $3,000,000.00; 
that  since  the  transfer  of  the  property  to  the  Sierra 
Consolidated,  Sinai  and  Piatt  have  received  from  it 
$50,000.00  by  way  of  dividends  and  attorneys'  fees; 
and  that  Sinai  and  Piatt  hold  this  money  and  the 
Sierra  Consolidated  shares  so  received  by  them  as 
trustee  for  Mrs.  Dole  (R.  7-20,  pars.  XI-XII). 

The  complaint  also  alle.^es  that  Mrs.  Dole  died  inte- 
state on  February  3,  1934,  leavin^'  as  hei*  heirs  the 
two  plaintiffs,  sisters,  Harold  F.  Davis,  a  brother,  one 
of  the  defendants,  and  Arthur  A.  Dole,  the  surviving 
husband,  another  of  the  defendants  (R.  3,  par.  V)  ; 
and  that  Davis  and  Dole  are  joined  as  defendants, 
because  they  would  not  consent  to  join  as  plaintiffs 
(R.  43,  par.  XXXV). 

2.     The  allegations  relating  to  extrinsic  fraud. 

The  com])laint  allei^es  that  on  June  lltli,  1934,  the 
Superior  Court  of  the  State  of  California  in  and  for 
the  County   of   San  Mateo   appointed   the   Bank   as 


administrator  of  Mrs.  Dole's  estate  (R.  3-4,  par.  VI)  f 
that  C.  F.  Humphrey  and  Luther  Elkins,  attorneys  at 
law,  who  are  joined  as  defendants,  represented  the 
Bank  as  such  administrator  (R.  6 ;  par.  X)  ;  that 
Dole,  acting  on  behalf  of  himself  and  the  plaintiffs, 
employed  Hiunphrey  and  Elkins  to  represent  the  in- 
terests of  the  heirs  of  Mrs.  Dole ;  that  Humphrey  and 
Elkins  advised  the  Bank  and  Dole  that  the  heirs  of 
Mrs.  Dole  had  a  cause  of  action  against  Piatt  and 
Sinai  arising  out  of  the  mining  transaction  (R.  22-24, 
par.  XXIV) ;  that  thereafter  the  Bank  made  an 
agreement  with  Sinai  under  which  it  agreed  that 
the  estate's  claim  against  ISinai  for  the  alleged  fraud 
should  be  compromised  by  the  payment  by  Sinai  of 
$5000.00;  that  the  Bank  informed  Humphrey  and 
Elkins,  who  opposed  the  compromise,  that  if  they  did 
not  prepare  a  petition  to  the  Superior  Court  for  an 
order  authorizing  the  Bank  as  administrator  to  make 
the  compromise,  the  Bank  would  employ  other  at- 
torneys to  do  so  (R.  25-26,  par.  XXV) ;  that  the 
Superior  Court  on  May  7,  1936,  upon  a  ]^etition  pre- 
pared by  Humphrey  and  Elkins,  made  such  an  order 
(R.  26-27,  par.  XXVI) ;  that  the  Bank  as  adminis- 
trator, in  consideration  of  the  payment  to  it  by  Sinai 
of  $5000.00,  then  executed  to  him  a  release  of  all 
claims  and  Dole  executed  a  similar  release  (R.  27-29, 
pars.    XXVII-XXIX);   and  that   on   November   30, 


2The  complaint  sometimes  refers  to  the  Bank  as  administrator 
and  sometimes  as  special  administrator.  For  example,  the  Bank 
is  referred  to  in  the  former  fashion  on  page  4  of  the  record,  and 
in  the  latter  on  page  6.  As  the  complaint  indicates  tliat  the  Bank 
was  acting  as  administrator,  not  as  special  administrator,  we 
have  used  the  former  term. 


1936,  the  Superior  Court  made  a  decree  distributing 
the  estate  and  settling  the  account  of  the  Bank,  which 
decree  ratified  and  ajjproved  the  compromise  (R.  4, 
par.  VI;  29,  par.  XXIX;  and  35,  par.  XXX(a)). 

The  complaint  also  alleges  that  Sinai  was  an  officer 
and  director  of  the  First  National  Bank  of  Nevada, 
referred  to  herein  as  the  First  National ;  that  Piatt 
and  Sinai  were  attorneys  for  it;  that  the  First  Na- 
tional was  owned  and  operated  by  Transamerica  Cor- 
poration, which  also  owned  and  operated  the  defend- 
ant Bank ;  and  that  by  reason  of  these  facts  a  fiduciary 
relationship  existed  between  Piatt  and  Sinai  on  one 
hand  and  the  defendant  Bank  on  the  other,  which  rela- 
tionship motivated  the  Bank  in  approving  the  com- 
promise and  petitioning  the  court  for  authority  to 
make  it  (R.  32-34,  par.  XXXI(a)). 

The  complaint  then  alleges  that  shortly  prior  to  the 
hearing  of  the  petition  for  leave  to  compromise 
Humphrey  and  Elkins,  upon  being  told  by  Dole  that 
he  was  opposed  to  the  compromise,  replied  that  they 
agreed  with  him,  but  that  it  would  be  useless  to 
oppose  the  Bank's  petition;  that  in  their  opinion  the 
compromise  was  illegal  and  would  not  be  binding  on 
the  heirs;  that  Humphrey  and  Elkins  then  counseled 
Dole  not  to  appear  at  the  hearing  and  that  they  would 
represent  the  heirs;  and  that  Dole  for  these  reasons 
executed  his  release  to  Sinai  (R.  35-37,  par. 
XXXI  (b)). 

The  complaint  finally  alleges  that  the  order  au- 
thorizing the  compromise,  the  release  executed  by  the 
Bank  to  Sinai,  the  release  executed  by  Dole  to  Sinai, 


and  the  decree  settling  the  Bank's  account  and  direct- 
ing final  distribution  were  procured  by  extrinsic  fraud 
consisting  in  the  following  (R.  31-32,  par.  XXXI)  ; 
that  upon  the  hearings  of  the  petition  for  leave  to 
compromise  and  the  petition  for  the  settlement  of  the 
final  account,  Humphrey  and  Elkins  and  the  Bank 
fraudulently  represented  to  the  Superior  Court  that 
the  compromise  was  for  the  best  interests  of  the 
estate  (R.  39-40,  par.  XXXI(d))  ;  that  at  said  hear- 
ings the  Bank  and  Sinai  fraudulently  concealed  from 
the  Superior  Court  facts  material  to  the  question 
whether  or  not  the  compromise  should  be  effected  and 
did  not  inform  the  court  of  the  true  nature  and  value 
of  the  estate's  claim  (R.  40-41,  par.  XXXI(d))  ;  and 
that  at  the  hearings  Humphrey  and  Elkins  and  the 
Bank  failed  to  call  to  the  Superior  Court's  attention 
the  true  facts  relating  to  the  mining  transaction,  or 
the  alleged  relationship  between  Piatt  and  Sinai  on  one 
hand  and  the  Bank  on  the  other,  or  the  relationship  be- 
tween Humphrey  and  Elkins  and  the  heirs,  or  the  said 
reasons  that  actuated  the  Bank  in  making  the  com- 
promise, or  the  fact  that  Humphreys  and  Elkins  had 
advised  Dole  not  to  appear  at  the  hearings  and  that 
they  would  represent  him  and  the  other  heirs  (R. 
37-39,  par.  XXXI (c)). 

The  complaint  then  states  that  all  the  facts  set  forth 
in  paragraph  XXXII  (that  is  the  allegations  respect- 
ing extrinsic  fraud)  ^^had  a  material  bearing  on  the 
question  and  issue  as  to  whether  or  no"  the  compro- 


mise  was  for  the  best  interests  of  the  estate  (R.  42, 
par.  XXXIII). ^ 

3.    Allegations  relating  to  the  statute  of  limitations. 

The  complaint  alleges  that  at  all  times  mentioned  in 
it,  Mrs.  Hartman,  one  of  the  x)laintiffs,  was  a  resi- 
dent of  New  York  and  Mrs.  Richardson,  the  other 
plaintiff,  was  a  resident  of  New  Jersey;  that  Mrs. 
Hartman  did  not  discover  the  facts  and  circumstances 
with  respect  to  the  fraud  which  is  the  gravamen  of 
the  cause  of  action  until  April  21,  1938;  that  Mrs. 
Richardson  did  not  discover  them  until  July  31,  1938 ; 
and  that  the  plaintiffs  upon  making  such  discovery 
'^promptly  caused  said  facts  and  circumstances  to  be 
investigated"  and  authorized  this  action  to  be  com- 
menced (R.  20-21,  par.  XXII). 

The  complaint  also  alleges  that  after  Mrs.  Dole's 
death,  the  plaintiffs  authorized  Dole  to  employ 
Humphrey  and  Elkins  to  represent  all  of  the  heirs, 
including  the  plaintiffs;  that  Dole  did  not  advise  the 
plaintiff's  ^'specifically"  with  regard  to  the  mining 
transaction  and  the  claim  of  the  estate  in  connection 
with  this  transaction ;  that  none  of  the  facts  alleged  in 
the  complaint  concerning  the  acts  of  the  Bank  and 
Sinai   in   procuring  the  order   authorizing   the   com- 


^The  complaint  does  not  contain  any  paragraph  numbered 
XXXII,  l)ut  paragraph  XXXIII,  page  43,  follows  immediately 
after  paragraph  XXXI,  commencing  on  page  31.  But  i)ai"agi-aph 
XXXIII  alleges  that  the  facts  alleged  in  paragraph  XXXII 
have  a  material  hearing  on  the  question  whether  the  compromise 
should  have  been  made.  As  there  is  no  iniragraph  XXXII  in 
the  complaint,  the  context  clearly  indicates  that  i)aragraph 
XXXI  was  meant. 
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promise  and  the  decree  settling  the  &ial  account  were 
kno\A:ii  to  the  plaintiffs  at  the  time  of  the  filing  of  this 
action;  that  the  plaintiff's  were  lead  to  investigate 
such  facts  and  circumstances  by  reason  of  certain  re- 
citals contained  in  Sinai's  answer  to  the  j^laintiff's 
original  complaint;  and  that  as  a  result  of  such  in- 
vestigation, the  plaintiff  discovered  the  facts  relating 
to  the  extrinsic  fraud  about  January  28,  1939  (R. 
21-22,  par.  XXIII;  22-23,  par.  XXIY;  42-43,  par. 
XXXIV). 

4.  Pra3/er  of  the  complaint. 

The  complaint  alleges  that  heirs  of  Mrs.  Dole  have 
been  damaged  in  the  sum  of  $3,000,000.00;  and  that 
the  plaintiffs  are  entitled  to  one-third  of  this  amount 
(R.  43,  par.  XXXVI). 

The  prayer  is  tliat  a  judgment  in  the  sum  of  $3,- 
000,000.00  be  entered  in  favor  of  the  heirs  of  Mrs. 
Dole  ''against  said  defendants'';  that  it  be  adjudged 
that  the  plaintiffs  are  entitled  to  one-third  of  this 
amount;  that  ''said  defendants"  account  to  the  plain- 
tiffs and  the  other  heirs  for  the  property  in  their 
possession  belonging  to  Mrs.  Dole ;  and  that  the  orders 
authorizing  the  compromise  and  decreeing  distribu- 
tion, the  Bank's  release  to  Sinai  and  Dole's  release 
to  Sinai  be  adjudged  void,  and  for  general  relief 
(R.  44-45). 

5.  Statement  of  questions  involved  on  appeal. 

1.  Does  the  complaint  state  a  claim  against  the 
Bank  upon  which  relief  may  be  granted? 
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2.  Are  the  orders  of  the  Superior  Court  authoriz- 
ing the  compromise  and  settling  the  Bank's  final  ac- 
count res  judicata  against  the  plaintiffs'  claim  against 
it? 

3.  Assuming  that  these  orders  are  res  judicata, 
does  the  complaint  state  an  extrinsic  fraud  justifying 
setting  aside  these  orders? 

4.  Does  the  complaint  show  on  its  face  that  the 
plaintiffs'  cause  of  action  is  barred  by  limitations? 


II.     SUMMARY  OF  ARGUMENT. 

1.  There  is  no  allegation  or  suggestion  in  the 
complaint  that  the  Bank  participated  in  the  fraud 
constituting  the  gravamen  of  the  cause  of  action,  or 
that  it  derived  therefrom  any  benefit  of  any  sort. 
Therefore,  even  if  it  be  assumed  that  the  Bank  partici- 
pated in  the  so-called  extrinsic  fraud,  the  plaintiffs  are 
not  entitled  to  recover  any  damages  from  the  Bank 
for  the  fraud  which  is  the  gravamen  of  the  cause  of 
action,  or  to  a  decree  that  it  holds  any  property  in 
trust  for  them.  It  follows  that  the  com])laint  does  not 
state  any  claim  for  relief  against  the  Bank. 

2.  The  well  established  principle  is  that  a  ])robate 
order,  like  a  judgment  in  a  civil  action,  is  res  judicata, 
not  only  with  regard  to  the  issues  actually  decided, 
but  with  regard  to  all  matters  relevant  to  such  issues 
that  could  have  been  disputed  on  the  hearing. 
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All  the  alleged  facts  constituting  the  so-called  ex- 
trinsic fraud  might  have  been  disputed  upon  the  hear- 
ings m  which  the  probate  orders  were  made;  that  is, 
for  example,  the  plaintiffs  could  have  contended  upon 
these  hearings  that  the  Bank  and  Sinai  were  fraudu- 
lently representing  to  the  court  that  the  compromise 
was  for  the  best  interests  of  the  estate  and  were  con- 
cealing from  it  material  facts  relating  to  the  mining 
transaction  and  the  value  of  the  property. 

As  these  alleged  facts  could  have  been  disputed  on 
the  hearings,  the  probate  orders,  under  the  principle 
just  stated,  are  7^es  judicata  with  respect  to  them. 

3.  The  rule  in  California  is  that  an  extrinsic  fraud 
cannot  be  a  fraud  material  to  the  issues  decided  by 
the  court  making  the  judgment  or  order  under  attack, 
but  must  be  collateral  or  extrinsic  to  such  issues,  and 
it  must  consist  in  some  strategy  or  device  which  oper- 
ates to  prevent  a  party  from  presenting  his  case  to 
the  court. 

The  complaint  does  not  state  an  extrinsic  fraud 
under  this  rule :  first,  because  the  alleged  facts  which 
it  claims  constituted  such  a  fraud  were  all  relevant 
to  the  issues  decided  by  the  probate  court  in  making 
the  orders  under  attack ;  and  second,  because  the  com- 
plaint does  not  allege  any  acts  which  prevented  the 
plaintiffs  from  presenting  their  case  to  the  court. 

4.  The  complaint  shows  that  the  fraud  which  is 
the  gravamen  of  tlie  cause  of  action  is  barred  by 
limitations.  The  applicable  statute  provides  that  an 
action  for   fraud  is  barred  three   years   after   **dis- 
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covery".  A  little  less  than  six  years  have  gone  by 
since  the  alleged  commission  of  this  fraud  and  the 
filing  of  the  first  amended  complaint  in  this  action, 
which  was  the  first  complaint  to  name  the  Bank  as 
a  defendant,  l^he  law  is  that  where  an  action  for 
fraud  is  commenced  more  than  three  years  after  it 
occurred,  the  plaintiff  must  allege  in  his  complaint,  not 
only  when  the  fraud  was  discovered,  but  also  what  his 
discovery  was,  how  it  was  made  and  why  it  was  not 
made  sooner,  so  that  the  court  will  be  able  to  determine 
from  the  complaint  that  he  used  due  diligence  to  de- 
tect it. 

The  complaint  in  this  case  is  totally  devoid  of  any 
such  allegations.  Furthermore,  it  contains  allegations 
showing  that  Dole  had  knowledge  of  the  fraud.  As 
Dole  was  the  plaintiffs'  agent,  his  knowledge  must  be 
imputed  to  them.  And  finally  it  shows  that  the  plain- 
tiff's could  have  obtained  know^ledge  of  the  fraud  by 
the  slightest  sort  of  inquiry.  ^' Means  of  knowledge 
are  the  same  thing  as  knowledge  itself." 

It  follows  that  the  fraud  which  is  the  gravamen 
of  the  complaint  is  barred  by  limitations,  and  that 
therefore  the  plaintiffs'  entire  case  must  fall. 


III.     ARGUMENT. 

A.     THE    COMPLAINT    DOES    NOT    STATE    A    CLAIM    AGAINST 
THE  BANK  UPON  WHICH  RELIEF  MAY  BE  GRANTED. 

As  indicated  by  our  statement  of  the  case,  there 
are  two  frauds  involved  in  this  action,  th(^  first  beinu' 
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the  fraud  constituting  the  gravamen  of  the  cause  of 
action,  and  the  second  being  the  extrinsic  fraud. 

According  to  the  complaint,  the  fraud  which  is  the 
gravamen  of  the  cause  of  action  consisted  m  Sinai's 
fraud  in  purchasing  the  mining  property  for  Mrs. 
Dole  as  her  agent  and  trustee,  and  then  fraudulently 
retaining  the  pro23erty  for  himself  and  his  associates 
and  misrepresenting  to  Mrs.  Dole  that  he  had  been 
compelled  to  resell  it.  If  the  plaintiffs  as  heirs  of 
Mrs.  Dole  are  to  secure  any  relief  in  this  action,  such 
relief  will  be  based  upon  this  fraud.  But  the  com- 
plaint does  not  allege,  or  even  suggest,  that  the  Bank 
participated  in  any  way  whatever  in  this  fraud,  or 
secured  anv  benefit  bv  reason  of  it.  On  the  coiitrarv, 
the  complaint  shows  that  the  Bank  took  no  part  in 
this  fraud  and  obtained  no  benefit  from  it. 

It  is,  of  course,  true  that  any  one  who  participated 
in  a  fraud  is  liable  for  damages  even  though  he  per- 
sonally derived  no  benefit  from  it.  But  it  is  likewise 
true  that  one  who  does  not  participate  in  a  fraud  or 
who  does  not  with  knowledge  derive  any  benefit  from 
it  cannot  be  held  liable  for  it  (12  Cal.  Jur.  774-775, 
sec.  65). 

As  the  complaint  does  not  allege  that  the  Bank 
participated  in  or  derived  any  benefit  from  the  fraud 
which  is  the  gravamen  of  the  cause  of  action,  the  Bank 
cannot  be  held  liable  in  damages,  nor  can  it  be  charged 
as  trustee  of  property  never  received  by  it. 

But  the  orders  of  the  probate  court  bar  the  jDlain- 
tiffs'  claim  to  relief.     And  so  they  attempt  to  allege 
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in  their  complaint  what  they  call  an  extrinsic  fraud, 
and  state  that  the  Bank  participated  in  it. 

The  complaint's  allegations  with  respect  to  the 
Bank's  reasons  for  i)articii)ating  in  the  extrinsic 
fraud  cast  considerable  light  upon  the  bona  fide  char- 
acter of  the  plaintiffs'  claims  against  the  Bank.  The 
complaint  alleges  that  the  Bank  was  a  subsidiary  of 
Transamerica ;  that  Sinai  and  Piatt  were  the  attor- 
neys for  another  subsidiary  of  the  same  holding  com- 
pany; and  that  these  facts  created  a  ^V^onfidential 
relationship"  between  the  Bank  and  Sinai  and  Piatt 
which  induced  the  Bank  to  engage  in  the  fraud  u])on 
the  probate  court  (R.  32-34,  par.  XXXI (a)). 

It  is  hard  to  conceive  of  a  weaker  motive  for  com- 
mitting the  fraud  charged  against  the  Bank.  The 
Bank  not  only  had  no  real  motive  for  taking  part  in 
misleading  the  probate  court,  but  it  had  every  reason 
not  to  do  so.  In  carrying  on  its  trust  business,  it 
depends,  not  only  upon  the  trust  and  confidence  of 
the  public,  but  also  of  the  courts  handling  estates.  It 
would  most  certainly  seriously  injure  its  reputation 
with  the  probate  courts  if  it  engaged  in  gratuitously 
deceiving  them  as  alleged  in  this  case.  Furthermore, 
it  had  a  very  strong  financial  reason  for  prosecuting 
the  claim  against  Sinai.  If  it  could  have  recovered 
for  the  estate  the  mining  property  asserted  by  the 
plaintiff's  to  be  worth  $3,000,000.00,  its  conimissioiis 
as  administrator  would  have  been  very  substantially 
increased.  The  Bank  had  every  reason  for  not  taking 
part  in  the  extrinsic  fraud;  none  for  participating  in 
it. 
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But  if  the  plaintiffs  could  establish  that  the  Bank 
took  part  in  the  extrinsic  fraud  and  if  we  assume  for 
argmnent's  sake  that  this  fraud  would  justify  vacat- 
ing the  orders,  still  the  plamtiffs  could  not  base  any 
claim  for  relief  against  the  Bank  on  this  ground.  The 
only  relief  it  could  secure  would  be  the  setting  aside 
of  the  orders  of  the  probate  court.  It  would  then 
remain  for  the  plaintiffs  to  establish  the  fraud  which 
is  the  gravamen  of  their  cause  of  action.  But  if  we 
also  assume  for  argument's  sake  that  they  will  be 
able  to  establish  this  fraud,  they  will  not  be  able  to 
recover  any  damages  against  the  Bank,  or  charge  it  as 
trustee  with  property  never  in  its  possession. 

It  follows  that  the  complaint  does  not  state  any 
claim  for  relief  against  the  Bank. 


B.  THE  ORDERS  AUTHORIZING  THE  COMPROMISE  AND 
SETTLING  THE  BANK'S  FINAL  ACCOUNT  ARE  RES  JUDI- 
CATA IN  ITS  FAVOR. 

The  plaintiffs  argue  their  case  as  though  they  con- 
ceded that  the  orders  were  res  judicata  and  that  their 
only  claim  was  that  the  complaint  states  an  extrinsic 
fraud  justifying  setting  aside  the  orders. 

But  at  the  same  time,  they  claim  that  the  orders 
were  not  conclusive  with  respect  to  matters  raised  in 
this  action.  For  example,  they  maintain  that  they 
should  be  permitted  to  show  in  this  action  that  the 
Bank  and  Sinai  fraudulently  misrepresented  to  the 
probate  court  that  the  compromise  was  for  the  best 
interests  of  tlie  estate;  and  that  the  Bank  and  Sinai 
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concealed  from  the  court  material  facts  bearing  on  the 
question  whether  the  compromise  was  in  the  estate's 
interest,  including  the  value  of  the  mining  property 
and  the  alleged  confidential  relationship  between  the 
Bank  and  Sinai  and  between  Humphrey  and  Elkins 
and  the  heirs.  They  say  that  they  should  be  permitted 
to  show  these  alleged  facts  as  an  extrinsic  fraud. 

Disregarding  for  the  moment  the  point  of  extrinsic 
fraud,  it  is  clear  that  all  these  matters  bore  upon  the 
issue  before  the  probate  court,  namely,  whether  the 
compromise  w^as  for  the  best  interests  of  the  estate; 
that  the  plaintiffs  upon  the  hearings  before  the  pro- 
bate court  could  have  shown  them  in  support  of  their 
position  that  the  compromise  was  not  in  the  estate's 
interest;  and  that,  therefore  the  orders  of  the  probate 
court,  under  the  well  established  principle,  are  res  judi- 
cata in  the  Bank's  favor  with  respect  to  all  such 
matters. 

The  complaint  alleges  that  Humphrey  and  Elkins, 
as  attorneys  for  the  Bank,  prepared  and  filed  in  the 
Superior  Court  a  petition  for  authority  ^*to  com- 
promise the  alleged  indebtedness  due  fronr'  Sinai 
'Ho  the  heirs"  of  Mrs.  Dole  for  $5000.00,  and  that, 
thereafter,  on  or  about  May  25,  1935,  the  Superior 
Court  made  an  order  approving  '*the  requested  and 
suggested  compromise''  between  Sinai  and  the  Bank, 
as  administrator,  '^  concerning  the  aforesaid  cause  of 
action  then  existing  in  favor  of  the  heirs"  of  Mrs. 
Dole  against  Sinai  (R.  26-27,  par.  XXVI). 

The  complaint  then  goes  on  to  allege  that  after  the 
Superior  Court  made  this  order,  the  Bank,  as  admin- 
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istrator,  in  consideration  of  the  payment  to  it  by 
Sinai  of  $5000.00,  executed  to  Sinai  a  release  of  all 
claims  (R.  27-28,  par.  XXVII;  29,  par.  XXIX) ;  and 
that  on  November  30,  1936,  the  Superior  Court  made 
an  order  distributing  the  estate  and  settling  the  ac- 
coiuit  of  the  Bank  as  administrator,  which  decree 
ratified  and  approved  the  compromise  (R.  4,  par.  VI; 
29,  par.  XXIX;  35,  par.  XXXI (a)). 

1.     The  order  distributing^  the  estate  and  settling  the  account 
is  res  judicata. 

Sections  926  and  927  of  the  California  Probate 
Code  provide  that  when  an  administrator  renders  an 
account  for  settlement,  the  clerk  shall  set  the  same  for 
hearing  and  give  notice  thereof;  that  any  person  in- 
terested in  the  estate  may  appear  and  file  exceptions 
to  the  account  and  contest  it;  that  ^^upon  the  hearing, 
the  administrator  may  be  examined  on  oath  touching 
the  account  and  the  property  and  effects  of  the  de- 
cedent and  the  disposition  thereof;  and  that  all  mat- 
ters may  be  contested  for  cause  shown. 

And  section  931  of  this  Code  provides  that  the  order 
settling  the  account  is  ''conclusive  against  all  per- 
sons interested  in  the  estate'',  except  that  persons 
under  legal  disability  may  move  to  reopen  the  ac- 
comit  at  any  time  prior  to  final  distribution.  This 
saving  clause  has  no  application  to  this  case. 

It  has  been  held  in  many  cases  that  under  these  sec- 
tions orders  settling  an  account  of  an  executor  or  ad- 
ministrator are  res  judicata.  Estate  of  Grant,  131 
Cal.  426,  428,  429,  63   P.   731,  732;   Estate   of  Mc- 
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Dougald,  146  Cal.  191,  195,  79  P.  878,  879;  Estate  of 
Rider,  199  Cal.  742,  744,  251  P.  805,  806;  Ringwalt  v. 
Bank  of  America,  3  Cal.  (2d)  680,  683-684,  45  P.  (2d) 
967,  969;  and  Estate  of  Wa/re,  20  A.  C.  96,  99-100,  124 
P.  (2d)  12,  14. 

Section  1021  of  the  Probate  (^ode  provides  that  an 
order  of  final  distribution  is  conclusive.  And  it  has 
been  held  that  under  this  section  such  orders  are 
7'es  judicata.  Crew  v.  Pratt,  119  Cal.  139,  149-150,  51 
P.  38,  42,  and  Manning  v.  Bank  of  California,  216  ('al. 
629,  634,  15  P.  (2d)  746,  748-749. 

The  usual  practice  is  to  accompany  an  administi'a- 
tor's  final  account  with  a  petition  for  final  distribu- 
tion and  to  combine  in  one  decree  the  orders  settling- 
the  account  and  directing  distribution. 

The  complaint  does  not  state  explicitly  whether  this 
practice  was  followed  in  this  case;  but  in  view  of  its 
allegations  we  must  infer  that  it  was. 

The  first  allegations  of  the  complaint  with  regard 
to  these  proceedings  are  that  ''after  due  and  proper 
proceedings  had  pursuant  to  statute  ^  *  *  and  on  or 
about  November  30th,  1936'',  the  probate  court  made 
a  decree  of  distribution  (R.  4).  Later  the  complaint 
alleges  that  the  probate  court  entered  a  decree  of 
''final  distribution  as  hereinbefore  more  specifically 
alleged  and  referred  to"  ratifying  and  approving  the 
compromise  (R.  29).  And  then  finally  the  com]:)laint 
states  that  the  probate  court  entered  a  decree  of  dis- 
tribution "which  contained  an  order  approving  and 
settling"  the  Bank's  account  as  administrator  and 
approving  the  compromise  (R.  35). 
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In  view  of  these  allegations,  it  must  be  inferred 
that  the  account  and  the  petition  which  accompanied 
it  showed  that  Sinai  pursuant  to  the  order  of  compro- 
mise had  paid  the  Bank  $5000.00 ;  and  that  the  probate 
court  upon  the  hearing  then  made  the  order  ratifying 
and  confirming  it. 

Even  though  the  complaint  did  not  contain  the  al- 
legation just  mentioned  that  the  decree  was  entered 
^^ after  due  and  proper  proceedings",  it  would  have 
to  be  presumed  upon  the  appeal  that  the  notice  of  the 
hearing  of  the  account  and  petition  for  distribution 
was  properly  given.  Ahels  v.  Frey,  126  Cal.  App. 
48,  53-54,  14  P.  (2d)  594,  596;  McLaughlin  v.  Security 
First  Natio^ml  Bank,  20  Cal.  App.  (2d)  602,  607,  67 
P.  (2d)  726,  728.  The  elementary  rule,  of  course,  is 
that  a  pleading  must  be  taken  most  strongly  against 
the  pleader.    21  Cal.  Jur.  51,  sec.  29. 

There  can  be  no  doubt  that  the  decree  is  res  ad  judi- 
cata in  the  Bank's  favor. 

2.    The  order  authorizing  the  compromise  is  res  judicata. 

It  will  be  recalled  that  the  complaint  alleges  that 
a  petition  for  an  order  authorizing  the  compromise 
was  filed  and  that  the  Superior  Court  then  made 
such  an  order  (R.  26-27). 

The  complaint  does  not  indicate  the  provisions  of 
the  law  under  which  this  petition  was  filed  and  the 
order  obtained.  Section  578  of  the  Probate  Code 
provides  that  the  probate  court  may  authorize  a  com- 
promise when  it  appears  to  be  just  and  for  the  best 
interests  of  the  estate;  that  the  administrator  must 
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file  a  verified  petition  showing  the  advantage  of  the 
compromise;  and  that  the  clerk  shall  give  notice 
thereof. 

The  California  law  is  that  an  administrator  in  the 
exercise  of  his  common  law  powers  may  compromise 
a  claim  of  the  estate  without  being  obligated  to  peti- 
tion under  section  578  for  leave  to  do  so,  in  w^hich 
case  his  right  to  make  the  compromise  must  be  ap- 
proved upon  the  settlement  of  his  account;  but  that 
if  he  does  petition  for  and  secures  an  order  authoriz- 
ing a  compromise,  the  same  is  conclusive  and  fully 
protects  him.  Sec.  1908  California  Code  of  Civil  Pro- 
cedure; lib  Cal.  Jur.  288,  sec.  874;  and  Moidton  v. 
Holmes,  57  Cal.  337. 

There  can  likewise  be  no  doubt  that  the  order  au- 
thorizing the  compromise  is  res  judicata  in  the  Bank's 
favor. 

We  must  next  consider  the  matters  with  respect  to 
which  an  order  settling  an  account  or  authorizing  a 
compromise  are  conclusive. 

3.     The  orders)  were  conclusive  with  respect  to  all  matters  that 
could  have  been  disputed  on  the  hearings. 

The  rule  in  civil  actions  is  that  when  issues  are  pre- 
sented for  adjudication,  the  parties  to  the  proceeding 
must  bring  forward  all  claims  or  defenses  which  are 
relevant  to  the  issues,  or  which  might  properly  have 
belonged  to  the  subject  of  the  litigation;  and  the  judg- 
ment is  res  judicata,  not  only  with  respect  to  what 
was  decided,  but  also  with  res])ect  to  any  matter  which 
might  have  been  disputed  at  tlie  hearing:  anv  matter 
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that  could  have  been  litigated;  any  matter  litigable, 
as  well  as  litigated.  The  policy  underlying  this  rule 
is  that  the  law  favors  an  end  of  litigation ;  and  there- 
fore when  parties  are  given  an  opportunity  to  present 
their  claims  or  defenses  they  must  avail  themselves  of 
it,  and  if  they  do  not  do  so  they  are  bound  by  the 
Judgment.  Woolverfon  v.  Baker,  98  Cal.  628,  631-632, 
33  P.  731,  732;  Quirk  v.  Booney,  130  Cal.  505,  511, 
62  P.  825,  827;  Price  v.  6th  District  Agricultural  As- 
sociation, 201  Cal.  502,  509-512,  258  P.  387,  390;  Cami- 
netti  V.  Board  of  Trustees,  1  Cal.  (2d)  354,  356,  34  P. 
(2d)  1021,  1022 ;  Andrews  v.  Reidy,  7  Cal.  (2d)  366, 
370-371,  60  P.  (2d)  832,  834;  Siitpliin  v.  Speik,  15  Cal. 
(2d)  195,  201-203,  99  P.  (2d)  652,  655-656,  101  P.  (2d) 
497. 

To  abridge  this  brief,  we  have  not  reviewed  these 
cases  here,  but  have  re^dewed  certain  of  them  in  the 
appendix.  We  hope  the  court  will  not  infer  from  this 
that  we  consider  the  cases  unimportant.  On  the  con- 
trary, we  believe  that  they  have  a  vital  bearing  on  the 
decision  of  this  case. 

The  rule  in  civil  actions  applies  in  probate  proceed- 
ings. A  probate  proceeding  is  a  proceeding  in  rem. 
When  the  statutory  notice  is  given,  all  persons  inter- 
ested in  the  estate  are  called  before  the  court ;  each  of 
them  becomes  an  actor  in  the  proceeding ;  and  the  order 
is  binding  upon  all  of  them,  whether  or  not  lie  appears 
and  presents  his  claims.  Kearuey  v.  Kearney,  72  Cal. 
591,  594,  15  P.  769,  769-70;  TTanley  v,  Hanley,  114 
Cal.  690,  694,  46  P.  736,  737;  Mulcahey  v.  Dow,  131 
Cal.  73,  77,  63  P.  158,  160;  and  Estate  of  Allen,  176 
Cal.  632,  633-634,  169  P.  364,  365. 
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The  order  of  the  probate  court  like  a  judgment  in  a 
civil  action,  is  res  judicata  with  regard  to  any  matter 
relevant  to  the  issues  that  '^ might  have  been  disputed'' 
at  the  hearing,  that  ^^ could  have  been  raised."  Estate 
of  McDougald,  146  Cal.  191,  195,  79  P.  878,  879;  Rin(j- 
walt  V.  Bank  of  America,  3  Cal.  (2d)  680,  683,  684, 
45  P.  (2d)  967,  968-69;  Carr  v.  Bank  of  America,  11 
Cal.  (2d)  366,  371,  374-375,  79  P.  (2d)  1096,  1099; 
Estate  of  Keet,  15  Cal.  (2d)  328,  333-334,  100  P.  (2d) 
1045,  1048;  Estate  of  Gump,  16  Cal.  (2d)  535,  549, 
107  P.  (2d)  17,  24. 

In  the  Estate  of  McDougald,  supra,  the  court  held 
that  an  order  settling  an  administratrix'  cun^ent  ac- 
count was  conclusive  against  objections  made  on  the 
settlement  of  her  later  final  account  that  sh(^  in  vio- 
lation of  a  statute  had  purchased  a  claim  against  the 
estate  pending  its  administration.  The  court  said 
(146  Cal.  195,  79  P.  879)  : 

^^A  judgment  or  order  of  a  court  having  juris- 
diction is  conclusive  of  all  matters  involved  winch 
might  have  been  disputed  at  the  hearing^  although 
no  objection  was  in  fact  made.  This  rule  applies 
to  the  settling  of  accoimts  the  same  as  to  any 
other  proceeding.  (Estate  of  Grant,  131  Cal.  426: 
Estate  of  Bell,  142  Cal.  102.)"^ 

In  the  Estate  of  Keet,  supra,  a  trustee  filed  a  peti- 
tion for  an  order  authorizing  it  to  sell  shares  held 
by  it  in  a  trust  created  by  a  decree  of  distribution 
for  the  benefit  of  the  decedent's  widow.  There  was 
grave  doubt  whether  under  the  decree  the  trustee  had 
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a  power  of  sale.  The  petition  for  leave  to  sell  did  not 
allege  that  there  was  any  doubt  with  regard  to  the 
trustee's  power  of  sale,  nor  did  it  allege  the  existence 
of  any  emergency  justifying  a  deviation  from  the 
provisions  of  the  trust.  The  probate  court  made  an 
order  authorizing  the  trustee  to  sell  the  shares  and 
reinvest  the  proceeds.  The  trustee  then  filed  an  ac- 
comit.  The  widow  filed  objections  to  it  upon  the 
gromid  that  the  trustee  had  no  power  of  sale  and 
that  therefore  it  was  responsible  for  the  loss  arising 
out  of  the  sale  of  the  shares.  The  probate  court  sur- 
charged the  trustee's  account  upon  the  gromid  that  the 
petition  for  leave  to  sell  did  not  present  the  issue  of 
the  trustee's  power  and  that  therefore  the  order 
authorizing  the  sale  was  not  res  judicata.  The  Su- 
preme Court  held  that  the  widow  upon  the  hearing 
of  the  petition  could  have  presented  her  contention 
that  the  triLstee  did  not  have  any  power  to  sell,  and 
that  therefore  the  order  authorizing  the  sale  was  res 
judicata.  It  said  (15  Cal.  (2d)  328,  333-334,  100  P. 
(2d)  1045,  1048)  : 

^^The  petition  for  instructions  and  authority  to 
sell  was  a  distinct  and  independent  proceeding, 
and  the  order  of  the  couri  was  appealable.  (Prob. 
Code,  sec.  1240.)  Xo  appeal  was  taken,  and  con- 
sequently it  became  a  final  determination  of  the 
matters  adjudged,  with  the  force  and  effect  of  a 
final  judgment.  (See  Securitv  etc.  Bank  v.  Supe- 
rior Court,  1  Cal.  (2d)  749  (37  Pac.  (2d)  69; 
Estate  of  Davis,  151  Cal.  318  (86  Pac.  183,  9  Pac. 
711,  121  Am.  St.  Rep.  105)  ;  Baldwin  v.  Stewart, 
218  Cal.  364  (23  Pac.  (2d)  283).)  *  *  * 

The  fact  that  the  petition  did  not  specifically 
request  a  construction  of  the  decree  of  distribu- 
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tion,  but  simply  alleged  that  petitioner  had  con- 
cluded that  it  was  for  the  best  interests  of  the 
estate  to  sell  and  diversify  investments,  is  not 
controlling'.  Since  the  trustee's  powers  were  de- 
rived from  the  decree  of  distribution,  the  meaning 
and  effect  of  its  provisions  were  necessarily  in 
issue  in  the  proceeding.  The  scope  of  a  judgment, 
when  collaterally  attacked,  is  not  limited  to  the 
factual  or  legal  points  expressly  urged  by  coimsel 
or  considered  by  the  court ;  it  extends  to  matters 
which  could  have  heen  raised  and  considered  in 
the  particular  proceedings  under  the  particular 
pleadings/' 

There  is  no  need  to  review  the  other  authorities. 
There  can  be  no  doubt  that  the  rule  is  that  in  a  pro- 
bate proceeding,  as  well  as  in  a  civil  action,  it  is  in- 
cumbent on  the  parties  to  present  all  the  claims  and 
demands  w^hich  are  relevant  to  the  issues,  or  that 
y)roperly  belong  to  the  subject  of  the  litigation,  and 
that  the  judgment  or  order  is  res  judicata,  not  only 
with  respect  to  the  matter  actually  decided,  but  also 
with  regard  to  all  other  mattei's  that  could  have  been 
litigated. 

The  application  of  this  rule  to  the  case  at  bar  is 
obvious.  The  issue  upon  the  hearing  of  the  petition 
for  leave  to  compromise,  and  the  issue  u|)on  the  hear- 
ing of  the  Bank's  petition  to  settle  its  final  ac^count 
and  for  final  distribution  was  the  same,  namt^ly, 
whether  the  compromise  was  for  the  best  interests  of 
the  estate.  The  allegations  of  th(^  ('oni])laint  which  it 
calls  the  extrinsic  fraud  were  all  relevant  to  this  issue. 
For  example,  the  allegations  that  the  l>ank  and  ^inai 
fraudulently  misrepresented  to  and  concealed  from  the 
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court  facts  bearing  on  the  advisability  of  the  compro- 
mise, and  that  the  Bank  and  Sinai  concealed  from 
the  court  the  alleged  confidential  relationship  between 
them,  all  bore  upon  this  issue.  The  complaint  itself 
admits  that  this  was  so.  Paragraph  XXXIII  of  the 
complaint  (R.  42)  states  that  the  allegations  of  ex- 
trinsic fraud  in  paragraph  XXXI  (incorrectly  re- 
ferred to  as  paragraph  XXXII)  had  a  ^ ^material 
bearing  on  the  question  and  issue  as  to  whether  or  no 
the  compromise  was  for  the  best  interests''  of  the 
estate. 

As  these  allegations  were  relevant  to  the  issue  raised 
on  these  hearings,  they  could  and  should  have  been 
raised  and  considered  at  that  time. 

It  follows  that  under  the  principle  established  by 
the  authorities  cited  the  orders  are  7^es  judicata  in  the 
Bank's  favor  against  all  the  matters  the  plaintiffs  seek 
to  show  in  support  of  their  claim  that  the  orders 
should  be  set  aside. 

But  let  us  now  consider  the  plaintiffs'  position  from 
another  point  of  view,  that  is  their  claim  that  the 
allegations  of  the  complaint  state  an  extrinsic  fraud. 


C.     THE  COMPLAINT  DOES  NOT  STATE  AN  EXTRINSIC  FRAUD 
JUSTIFYING  VACATING  THE  ORDERS. 

It  is,  of  course,  true  that  the  decision  of  this  point, 
and  the  other  points  involved  on  this  a])])eal,  is  con- 
trolled by  the  rules  established  by  the  "state  courts. 
Erie  Bailroad  Co.  v.  Tompkivs,  304  U.S.  64,  58  S.  Ct. 
817. 
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The  law  of  California  with  respect  to  extrinsic 
fraud  is  well  established. 

The  rule  is  that  a  court  will  not  set  aside  a  judg- 
ment or  decree  upon  the  ground  that  it  was  procured 
by  perjury,  misrepresentation  or*  the  concealment  of 
pertinent  facts;  but  it  will  only  set  aside  a  decree  upon 
the  ground  that  it  was  procured  by  extrinsic  fraud. 

An  extrinsic  fraud  is  one  which  does  not  go  to  the 
merits  of  the  proceedings  in  which  the  judgment  or 
decree  under  attack  was  made,  but  is  extrinsic  or  col- 
lateral to  that  proceeding;  and  it  consists  in  some 
fraudulent  artifice  or  scheme,  the  effect  of  which  is 
to  prevent  a  party  from  presenting  his  case  to  the 
court.  Pico  V.  Cohn,  91  Cal.  129,  25  P.  970,  27  P.  537; 
Rifigtvalt  v.  Bank  of  America,  supra;  Carr  v.  Bank 
of  Americay  supra;  and  McLaughlin  v.  Security  Na- 
tional Bafik,  supra. 

But  as  we  pointed  out  in  our  discussion  of  the  ])re- 
ceding  point,  the  allegations  of  the  complaint  consti- 
tuting what  it  calls  an  extrinsic  fraud  are  nothing 
more  than  allegations  of  fact  relevant  to  the  issue 
passed  on  by  the  probate  court,  namely,  the  issue 
w^hether  the  compromise  was  for  the  best  interests  of 
the  estate.  These  statements  are  not  allegations  (^f 
some  fraudulent  artifice  or  scheme,  the  effect  of  which 
was  to  prevent  the  plaintiffs  from  j)resenting  their 
case  to  the  probate  conrt.  They  are,  therefore,  alle- 
gations of  an  intrinsic,  not  an  extrinsic  fraud,  and  so 
do  not  justify  setting  aside  the  orders. 

Let  us  now  review  the  cases  laying  down  tlie  per- 
tinent rules,  and  then  let  us  a]^ply  them  more  in  detail 
to  the  alleixations  of  the  comnlaint. 
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1.    The  authorities  relating  to  extrinsic  fraud. 

Pico  V.  Colin,  supra,  is  a  leading  case  in  this  state. 
The  complaint  in  this  action  alleged  that  in  a  previous 
action  between  the  same  parties  the  defendant  had 
secured  a  judgment  by  bribing  a  witness  to  commit 
perjury.  The  prayer  was  that  the  previous  judgment 
be  vacated.  The  court,  in  aifirming  a  judgment  dis- 
missing the  complaint  after  an  order  sustaining  a  de- 
murrer, said  (91  Cal.  129,  133-34,  25  P.  970,  971,  27 
P.  537) : 

^^That  a  former  judgment  or  decree  mav  be  set 
aside,  and  annulled  for  some  frauds  there  can  be 
no  question;  1)111  it  must  he  a  fraud  extrinsic  or 
collateral  to  the  questions  examined  and  deter- 
mined  in  the  action.  And  we  think  it  is  settled 
beyond  controversy  that  a  decree  Avill  not  be  va- 
cated merely  because  it  was  obtained  by  forged 
documents  or  perjured  testimony.  The  reason  of 
this  rule  is,  that  there  must  be  an  end  of  litiga- 
tion; and  when  parties  have  once  submitted  a 
matter,  or  have  had  the  opportunity  of  submitting 
it,  for  investigation  and  detemiination,  and  when 
they  have  exhausted  every  means  for  reviewing 
such  determination  in  the  same  proceeding,  it 
must  be  regarded  as  final  and  conclusive,  unless 
it  can  be  shown  that  the  jurisdiction  of  the  court 
has  been  imposed  upon,  or  that  the  prevailing 
party,  by  some  extrinsic  or  collateral  fraud,  has 
prevented  a  fair  submission  of  the  controversy. 
What,  then,  is  an  extrinsic  or  collateral  fraud, 
within  the  meaning  of  this  rule?  Among  the  in- 
stances given  in  the  books  are  such  as  these: 
Keeping  the  unsuccessful  party  away  from  the 
court  by  a  false  promise  of  a  compromise,  or  pur- 


27 


posely  keeping  him  in  ignorance  of  the  suit;  or 
where  an  attorney  fraudulently  pretends  to  repre- 
sent a  party,  and  connives  at  his  defeat,  or,  being 
regularly  employed,  corruptly  sells  out  his  client's 
interest.  (United  States  v.  Throckmorton,  98  U. 
S.  65,  66  and  authorities  cited.) 

In  all  such  instances  the  unsuccessful  party  is 
really  prevented,  by  the  fraudulent  contrivance  of 
his  adversary,  from  having  a  trial;  but  when  he 
has  a  trial,  he  must  be  prepared  to  meet  and  ex- 
pose perjury  then  and  there.'' 

The  plaintiffs  are  laboring  under  the  misconception 
that  there  is  a  distinction  between  a  positive  perjury 
and  a  fraudulent  concealment  of  facts  relating  to  the 
issue  before  the  court.  Such  concealment  is  not  an 
extrinsic  fraud  any  more  than  positive  perjury  is  ex- 
trinsic. Neither  is  '^collateral"  to  the  question  to  be 
decided.  Both  have  a  bearing  on  the  issue  and  are 
intrinsic. 

The  plaintiffs  apparently  also  believe  that  the  fact 
that  a  fiduciary  relationship  existed  between  the  Bank 
as  administrator  and  the  heirs  would  justify  this  court 
in  setting  aside  the  orders.  If  this  were  the  rule,  a 
probate  order  would  have  no  stability  whatever.  When 
an  administrator  commences  any  proceeding  in  the 
probate  court,  as  for  example  a  proceeding  to  secure 
an  order  confirming  a  sale,  or  to  authorize  a  compro- 
mise, or  to  settle  an  account,  he  is  instituting  a  pro- 
ceeding in  rem.  All  persons  interested  in  the  estate 
became  actors  in  the  ])roceeding,  and  are  required  to 
present  whatever  claims  they  may  have  with  regard 
to  it;  and  the  order  made  in  it  is  conclusive  against 
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them,  whether  or  not  they  appear  and  present  their 
claims.  In  such  a  proceeding,  the  administrator  is  not 
the  fiduciary  of  the  heirs ;  he  is  their  adversary.  When 
he  files  his  account,  for  example,  he  in  effect  notifies 
the  heirs  that  if  they  have  any  objection,  they  must 
make  it,  and  that  if  they  do  not  do  so,  they  will  be 
bound  by  the  order  of  settlement.  The  situation  is  the 
same  as  though  a  trustee  of  a  voluntary  trust  had 
brought  suit  in  equity  against  his  beneficiaries  to  set- 
tle his  accomit. 

The  fact  that  there  is  a  confidential  relationship  be- 
tween the  administrator  and  the  heirs  does  not  mean 
that  the  orders  obtained  in  the  course  of  the  admin- 
istration of  the  estate  have  not  the  effect  of  res  judi- 
cata, or  that  they  can  be  set  aside  except  upon  the 
same  ground  that  any  judgment  or  order  may  be  set 
aside.  This  is  demonstrated  by  many  cases,  a  few  of 
which  we  will  now  review. 

In  Bingwalt  v.  Banl'  of  America,  supra,  the  com- 
plaint alleged  that  the  Bank  as  executor  and  then  as 
trustee  had  been  guilty  of  fraud  and  neglect  in  hold- 
ing shares  of  the  Bank  and  Bancitaly  Corporation  and 
later  shares  of  Transamerica  for  which  the  other  shares 
were  exclianged;  that  the  probate  court  had  made 
orders  settling  the  Bank's  final  accoimt  as  executor, 
and  its  current  accounts  as  trustee;  that  the  accomits 
filed  by  it  did  not  show  the  appraised  value  of  the 
shares  or  their  depreciation;  and  that  the  Bank  had 
not  given  any  special  notice  of  the  hearings  of  its 
accomits  to  the  plaintiffs,  or  caused  a  guardian  ad 
litem  to  be  appointed  for  the  minor  plaintiffs.    The 
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fact  that  a  fiduciary  relationship  existed  between  the 
Bank  and  the  claimants  against  it  made  no  difference 
in  the  case.  The  court,  in  affirming  an  order  sustain- 
ing the  demurrer  to  the  complaint  held,  first,  that  the 
orders  settling  the  Bank's  accounts  were  res  judicata 
in  the  Bank's  favor  against  the  claims  of  fraud  and 
negligence;  and,  second,  that  the  complaint  failed  to 
state  an  extrinsic  fraud  justifying  setting  aside  these 
orders.  It  is  the  latter  point  in  which  we  are  inter- 
ested at  this  point.  The  court  said  with  regard  to  it 
(3  Cal.  (2d)  680,  683-684;  45  P.  (2d)  967,  968-69) : 

^^We  are  therefore  brought  to  the  point  where 
it  is  necessary  to  determine  whether  the  cause  of 
action  attempted  to  be  stated  alleges  facts  con- 
stituting extrinsic  fraud  authorizing  the  court  to 
set  aside  the  decree  and  compel  the  executor  to 
make  restitution.  Extrinsic  fraud  has  been  many 
times  defined  and  quite  recently  in  the  case  of 
Caldwell  v.  Taylor,  218  Cal.  471  (23  Pac.  (2d) 
758,  88  A.  L.  R.  1194),  we  had  occasion  to  refer 
to  the  definition  contained  in  the  leading  case  of 
United  States  v.  Throckmorton,  98  U.  S.  61  (25 
L.  Ed.  93),  to  the  effect  that  it  consists  of  some 
^  fraud  practiced  directly  upon  the  party  seeking 
relief  against  the  judgment  or  decree'  by  wliich 
HJmt  party  has  been  prevented  from  presenting 
cdl  his  case  to  the  court/  And  we  also  set  forth 
a  succinct  statement  from  Clavey  v.  Lone}',  80  Cal. 
App.  20  (251  Pac.  232),  as  follows:  ^The  extrinsic 
fraud  which  alone  will  warrant  a  court  of  equity 
in  setting  aside  a  judgment  or  decree  consists  of 
such  fraud  as  prevents  a  real  trial  of  fhe  issues 
involved  in  the  case,  like  conduct  which  prevents 
the  injured  party  from  receiving  notice  of  the  ac- 
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tion  or  which  causes  the  absence  of  necessary  wit- 


nesses.' '' 


Carr  v.  Bank  of  America,  supra,  presented  substan- 
tially the  same  claim  as  the  Ringtvalt  case.  The  de- 
cedent's will  named  the  Bank  as  both  executor  and 
trustee,  and  the  plaintiff  claimed  that  the  Bank  as 
executor  had  fraudulently  and  negligently  held  shares 
of  Transamerica.  There  was,  however,  this  important 
difference  between  the  cases.  The  Ringwalt  case  was 
decided  upon  demurrer  to  the  plaintiffs'  complaint. 
The  Carr  case  was  decided  after  trial.  At  the  trial  it 
appeared  that  the  widow  and  two  minor  children  of 
the  deceased,  one  of  whom  was  the  plaintiff,  had  exe- 
cuted an  agreement  suggested  by  the  trust  officer  of 
the  Bank,  and  drafted  by  its  attorney,  providing  that 
the  shares  should  be  distribu.ted  to  the  Bank  as  trustee 
in  lieu  of  cash  bequests  given  it  under  the  will.  The 
contention  was  that  the  Bank  had  secured  this  agree- 
ment in  order  to  prevent  the  heirs  from  presenting 
their  claims  of  negligence  and  fraud  upon  the  hearing 
of  the  Bank's  final  account  and  petition  for  distribu- 
tion, and  that  therefore  the  Bank's  act  in  securing  the 
agreement  and  in  concealing  from  the  beneficiary  and 
the  probate  court  the  alleged  fraud  and  negligence 
amomited  to  an  extrinsic  fraud. 

The  court  held  that  these  facts  did  not  constitute 
an  extrinsic  fraud;  and  also  that  if  there  was  any 
fraud  in  the  procurement  of  the  agreement,  it  was 
within  the  issues  presented  to  the  probate  court  upon 
the  application  for  distribution  in  accordance  with  the 
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agreement  and  was  therefore  intrinsic.  The  couil  said 
(11  Cal.  (2d),  366,  372-73,  374,  79  P.  (2d),  1096,  1110- 
1101)  : 

^^The  trial  court  found  that  the  bank  did  not 
exercise  any  dominion  or  control  over  the  parties 
interested  to  procure  the  execution  of  the  a.2:ree- 
ment,  and  this  finding  finds  support  in  the  record. 
The  extrinsic  fraud  relied  upon  by  the  appellant 
in  this  regard  is  therefore  necessarily  limited  to 
the  procurement  by  the  respondent  bank  of  the 
execution  of  the  agreement  by  the  minor  bene- 
ficiary and  the  nondisclosure  and  concealment 
from  him  of  the  possibility  that  the  executor's  ac- 
count might  be  surcharged  upon  a  claim  of  negli- 
gence and  fraud  in  the  administration  of  the  es- 
tate by  the  bank,  together  with  the  presentation 
of  such  agreement  to  the  probate  court  ivith  no 
disclosure  tv  \the  court  of  the  bank's  interest  ad- 
verse to  the  sale  of  the  shares  of  Transamerica 
stock  during  the  administration  of  the  estate  *  *  *. 

^^  Moreover,  the  agreement  itself  was  presented 
to  the  probate  court  for  its  approval  and  for  its 
incorporation  into  the  decree  of  distribution,  and 
this  fact  compels  the  conclusion  that  any  fraud  in 
its  procurement^  now  alleged^  was  necessarily 
within  the  issues  of  its  fairness  and  the  advisa- 
hility  of  the  approval  of  such  agreement  hy  the 
probate  court,  and,  even  if  fraud  were  proven,  it 
would  constitute  intrinsic,  in  contradistinction  to 
extrinsic,  fraud.  In  Caldwell  v.  Taylor,  218  Cal. 
471  (23  Pac.  (2d)  758,  88  A.  L.  R.  1194),  we  held: 
'It  also  seems  to  be  the  rule  that  the  fraud  alleged 
must  not  be  the  fraud  which  is  in  effect  the  issue 
in  controversy,  the  fraud  upon  which  the  cause  of 
action  in  the  former  suit  was  based.'    In  the  in- 
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stant  case,  not  only  was  the  issue  of  whether  the 
bank  fraudulently  retamed  the  shares  during  ad- 
ministration presented  to  the  probate  court  upon 
the  executor's  account,  but  also  the  question  of 
whether  it  fraiidiilently  secured  the  agreement 
upon  the  petition  for  final  distribution.  It  follows 
that  the  order  settling  the  bank's  account  as  exec- 
utor and  for  final  distribution  was  conclusive  with 
regard  to  its  acts  as  executor." 

The  application  of  this  to  the  case  at  bar  is,  of 
course,  obvious.  The  agreement  of  compromise  was 
presented  to  the  probate  court  on  two  occasions,  first, 
when  it  made  the  order  authorizing  the  compromise, 
and  next,  when  it  made  the  order  settling  the  account. 
If  there  was  any  concealment  of  any  material  facts 
relating  to  the  issues  whether  the  compromise  was  for 
the  best  interests  of  the  estate,  or  whether  there  had 
been  any  fraud  in  the  procurement  of  the  agreement, 
such  concealment  was  an  intrinsic,  not  an  extrinsic, 
fraud.  And  these  questions  were  necessarily  within 
the  issue  of  the  ^ ^fairness  and  the  advisability  of  the 
approval"  of  the  compromise  presented  upon  both 
hearings;  and  therefore  the  alleged  fraud  was  in- 
trinsic. 

In  McLaughlin  v.  Security  National  Ban'k,  supra, 
the  complaint  alleged  that  the  defendant  as  trustee  of 
a  testamentary  trust  had  negligently  invested  ftmds 
of  the  trust  in  mortgage  participating  certificates  in- 
adequately secured  and  void  because  issued  without  a 
permit  of  the  Corporation  Commissioner.  In  affirming 
an  order  sustaining  a  demurrer  to  the  complaint,  the 
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court  held  that  the  orders  settling  the  Bank's  accounts 
as  trustee  were  conclusive  and  that  the  complaint  did 
not  state  an  extrinsic  fraud  justifying  vacating  these 
orders.  At  said  (20  Cal.  App.  (2d)  602,  605,  606,  67 
Pac.  (2d)  726,  727-28)  : 

''  'Extrinsic  fraud'  is  best  defined  both  nega- 
tively and  affirmatively.  Negatively,  it  may  be 
said  not  to  be  fraud  which  goes  to  the  merits  of 
the  judgment.  Affirmatively,  it  is  fraud  which  has 
prevented  the  cause  from  having  been  fully  con- 
sidered on  its  merits.  *  *  * 

Tested  by  this  definition,  as  we  find  it  applied, 
the  complaint  does  not  allege  facts  showing  ex- 
trinsic fraud.  In  part  the  allegations  show  fraud 
which  is  intrinsic:  it  went  to  the  merits  of  the 
reports.  In  this  respect  we  note  that  each  report, 
other  than  the  first,  contains  this  statement:  'The 
details  of  all  its  acts  and  of  these  transactions  and 
the  securities  and  or  properties  in  which  the  trust 
estate  is  now  invested  are  as  set  forth  herein.  All 
investments  made  for  said  trust  are  in  securities 
authorized  by  law  or  by  the  terms  of  said  trust, 
have  been  carefully  selected  and  made  for  the 
purpose  of  serving  the  best  interests  of  this  trust 
and  all  parties  interested  therein,  and  on  none  of 
them  has  the  trustee  made  any  profit,  direct  or 
indirect.'  This  statement  was  false,  the  complaint 
avers,  and  w^as  known  to  the  trustee  to  be  so,  and 
it  was  made  to  bring  about  the  result  achieved,  the 
confirmation  of  the  report.  To  the  same  end,  the 
complaint  points  out,  the  report  was  silent  about 
the  lack  of  a  permit  to  issue  certificates  of  itav- 
ticipating  interests,  and  made  no  mention  of  the 
character  or  value  of  the  property  standing  as 
security  back  of  the  certificates.  *  *  ^ 


34 


In  approving  the  acts  of  the  trustee  in  making 
the  investments  it  had  reported,  the  probate  court 
necessarily  had  open  before  it  the  question  of  the 
legality  of  the  investments  and  the  matter  of  their 
economic  merit  as  well.  The  approval  of  these  in- 
vestments, requested  by  the  trustee,  presented  for 
determination  at  least  these  two  issues.  The  false 
representations  mid  lack  of  complete  revealment 
on  these  issues,  therefore,  went  to  the  merits  of 
the  cause  submitted  for  judgment;  they  consti- 
tuted intrinsic,  not  extrinsic  fraud.'' 

There  is  no  need  to  consider  any  other  cases.  No 
principle  of  law  is  better  established  in  this  state 
than  that  a  judgment  or  decree  will  not  be  set  aside 
upon  the  groimd  of  intrinsic  fraud,  such  as  perjury, 
misrepresentation  or  concealment  of  pertinent  facts; 
but  that  a  judgment  or  decree  can  only  be  set  aside 
upon  the  groimd  of  an  extrinsic  fraud,  that  is  a  fraud 
not  going  to  the  merits  of  the  proceeding  in  which 
the  order  or  decree  was  made,  and  consisting  in  some 
fraudulent  scheme,  the  effect  of  which  is  to  prevent  a 
party  from  presenting  his  case  to  the  court. 

Nor  is  there  any  need  to  extend  this  brief  by  a  de- 
tailed consideration  of  the  cases  cited  by  the  plaintiffs 
in  support  of  their  claim  that  their  complaint  states  an 
extrinsic  fraud.  There  is  nothing  in  these  cases  that 
qualifies  or  impairs  the  princii)le  established  by  the 
recent  cases. 

2.     The  application  of  the  extrinsic  fraud  rule  to  the  complaint. 

1.  'I'lie  com])laint  alleges  that  upon  the  hearing  of 
l)oth  the  petition  for  leave  to  compromise  and  the  peti- 
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tion  for  the  settlement  of  the  filial  account,  Humphrey 
and  Elkins  and  the  Bank  fraudulently  represented  to 
the  Superior  Court  that  the  compromise  was  for  the 
best  interests  of  the  estate  (R.  39-40,  par.  XXXI (d)). 
There  is  no  need  for  us  to  argue  the  proposition  that 
such  alleged  fraudulent  representations  would  consti- 
tute an  intrinsic  fraud. 

2.  The  complaint  also  alleges  that  at  these  hearings 
the  Bank  and  Sinai  fraudulently  concealed  ffom  the 
court  facts  material  to  the  question  whether  or  not  the 
compromise  should  be  effected  and  did  not  inform  the 
court  of  the  true  nature  and  value  of  the  estate 's  claim 
(R.  40-41,  par.  XXXI (d)).  The  cases  we  have  re- 
viewed demonstrate  that  concealment  of  material  facts 
is  just  as  much  an  intrinsic  fraud  as  misrepresenting 
such  facts.  The  issue  before  the  probate  court  on  both 
hearings  was  whether  the  compromise  was  for  the  best 
interests  of  the  estate.  If  it  was  induced  to  make  its 
orders  by  the  fraudulent  concealment  of  facts,  such 
fraud  was  intrinsic. 

3.  The  complaint  alleges  that  at  the  hearings  Hum- 
phrey and  Elkins  and  the  Bank  did  not  call  to  the 
court's  attention  the  alleged  confidential  relationship 
betw^een  Piatt  and  Sinai  on  one  hand  and  the  Bank  on 
the  other,  or  the  fact  that  the  Bank  in  misleading  the 
probate  court  was  actuated  by  this  alleged  relation- 
ship between  it  and  Piatt  and  Sinai  (R.  38,  par. 
XXXI  (c)). 

The  fact  is  that  the  com]ilaint  does  not  allege  the 
existence  of  a  confidential  relationship  of  any  sort  be- 
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tweeii  the  Bank  and  Sinai  and  Piatt,  and  that  if  it 
had,  the  failure  of  the  Bank  to  disclose  it  upon  the 
hearings  would  at  most  have  constituted  an  intrinsic 
fraud.  The  complaint  alleges  that  Sinai  was  an  officer 
and  director  of  the  First  National  Bank  of  Nevada; 
and  that  Piatt  and  Sinai  were  attorneys  for  it;  that 
the  First  National  was  o\^^led  and  operated  by  Trans- 
america,  which  also  owned  and  operated  the  defend- 
ant Bank,  and  that  by  reason  of  these  facts,  a  fidu- 
ciary relationship  existed  between  Piatt  and  Sinai  on 
one  hand  and  the  defendant  Bank  on  the  other,  which 
relationship  motivated  the  Bank  in  approving  the 
compromise  and  petitioning  the  court  for  authority  to 
make  it  (R.  32-34,  par.  XXXI (a)). 

These  allegations  do  not  show  a  confidential  rela- 
tionship between  the  Bank  and  Piatt  and  Sinai.  If 
the  Bank  had  employed  Piatt  and  Sinai,  then  there 
would  have  been  the  confidential  relationship  of  attor- 
ney and  client  between  them.  But  if  one  subsidiary  of 
a  holding  company  employs  an  attorney,  it  does  not 
mean  that  all  the  subsidiaries  of  the  same  holding  com- 
pany have  employed  him.  The  relationship  of  attor- 
ney and  client  cannot  be  created  without  a  contract 
of  employment;  the  complaint  is  devoid  of  any  allega- 
tion that  the  Bank  employed  Sinai  and  Piatt  as  its 
attorneys. 

But  even  though  a  confidential  relationship  had  ex- 
isted between  the  Bank  and  Sinai  and  Piatt  aud  the 
existeuce  of  this  relationship  had  induced  the  Bank 
to  mislead  the  probate  court,  and  even  though  the 
Bank  had  concealed  the  existence  of  this  relationship 
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and  the  reasons  for  its  fraud  from  that  court,  these 
facts  would  not  have  constituted  an  extrinsic  fraud. 
They  would  have  been  relevant  to  the  issue  before  that 
court,  and  would  not  have  prevented  the  plaintiffs 
from  presenting  their  case  to  it,  and  so  would  not  have 
constituted  an  extrinsic  fraud. 

While  discussing  this  point,  let  us  say  again  that 
when  the  plaintiffs  state  that  the  Bank  was  motivated 
to  participate  in  the  alleged  deception  of  the  probate 
court  because  of  the  so-called  confidential  relationship 
between  itself  and  Sinai  and  Piatt,  they  show  how 
weak  their  case  against  the  Bank  really  is.  As  we 
have  said,  the  complaint  shows  that  there  w^as  no  rela- 
tionship of  any  sort  between  the  Bank  and  Sinai. 
Even  though  the  facts  alleged  did  create  some  sort  of 
tenuous  relationship,  the  Bank  had  every  reason,  both 
financial  and  moral,  not  to  participate  in  misleading 
the  probate  court. 

4.  The  complaint  states  that  Humphrey  and  Elkins 
and  the  Bank  did  not  explain  to  the  probate  court  at 
the  hearings  that  Humphrey  and  Elkins  had  been  em- 
ployed to  represent  the  heirs  upon  tlie  administration 
of  the  estate  (R.  38,  par.  XXXI (e)).  There  was  noth- 
ing improper  on  the  part  of  Humphrey  and  Elkins  in 
representing  both  the  administrator  and  the  heirs. 
lib  Cal.  Tur.  492-493  says: 

^^And  the  fact  tliat  attorneys  for  a  ro])resonta- 
tive  are  acting  as  attorneys  for  an  heir  seekinu'  to 
determine  his  rights  does  not  of  itself  incapacitate 
the  representative  or  indicate  that  he  is  unfaitli- 
ful.  In  a  controversy  between  heirs  upon  a  matter 
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in  which  the  representative  has  no  interest  and 
which  does  not  affect  his  relation  to  the  estate,  the 
attorney  for  the  latter  violates  no  obligation  to  his 
client  by  acting  for  one  of  the  heirs.  Correlatively 
and  for  the  same  reason  the  representative  vio- 
lates no  obligation  to  his  trust  by  continuing  to 
retain  such  attorney.'' 

This  fact,  therefore,  does  not  tend  to  show  an  extrinsic 
fraud.  If  the  plaintiffs  are  to  base  their  claim  that 
they  have  alleged  an  extrinsic  fraud  upon  the  rela- 
tionship between  Humphrey  and  Elkins  and  them- 
selves, they  should  have  alleged  much  more  than  that 
these  attorneys  represented  both  the  Bank  as  adminis- 
trator and  the  heirs ;  they  should  also  have  alleged  that 
these  attorneys  conspired  with  the  Bank  to  fraudu- 
lently sell  out  their  interests.  As  we  are  about  to  show, 
they  have  not  done  this.  Furthermore,  the  complaint 
shows  that  Dole  acting  for  himself  and  as  agent  of 
the  plaintiffs  employed  Humphrey  and  Elkins,  and 
that  he  knew  that  they  w^ere  representing  the  Bank 
as  administrator  (R.  22-25,  par.  XXIV).  Dole's 
knowledge  must  be  imputed  to  the  plaintiffs  for  whom 
he  was  acting. 

5.  The  complaint  alleges  that  Himiphrey  and 
Elkins  were  the  attorneys  for  the  Bank  (R,  6,  par. 
X)  ;  that  Dole,  acting  on  behalf  of  himself  and  the 
plaintiffs,  employed  Humphrey  and  Elkins  to  repre- 
sent them  in  the  administration  of  the  estate ;  that  at 
that  time  he,  on  behalf  of  himself  and  th(^  ])laintiffs, 
entered  into  a  written  contract  with  these  attorneys 
under  which  he  agreed  to  pay  them  one-half  of  all 
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inoneys  recovered  from  Piatt  and  Sinai;  that  Humph- 
rey and  Elkins  advised  both  Dole  and  the  Bank  that 
in  their  opinion  Mrs.  Dole^s  heirs  had  a  cause  of 
action  against  Sinai  and  Piatt  (R.  22-24,  par. 
XXIV)  ;  and  that  shortly  prior  to  the  hearing  of 
the  petition  for  leave  to  compromise  Humphrey  and 
Elkins,  upon  being  told  by  Dole  that  he  was  opposed 
to  the  compromise  replied  that  they  agreed  with  him, 
but  that  it  would  be  useless  for  him  or  any  one  else  to 
oppose  the  petition  as  the  probate  court  ^Svould  not 
listen  seriously  to  any  of  the  heirs"  who  miG:ht  oppose 
it,  but  would  grant  it  irrespective  of  any  such  opposi- 
tion; that  Humphreys  and  Elkins  then  advised  Dole 
that  in  their  opinion  the  compromise  was  illegal  and 
would  not  be  binding  on  the  heirs ;  that  they  counselled 
him  not  to  appear  at  the  hearing  ^^as  he  would  ac- 
complish nothing  by  so  doing''  and  that  they  would 
represent  the  heirs;  that  thereafter  Humphrey  and 
Elkins  furnished  Dole  ^^a  written  opinion  to  the  effect 
that  said  compromise  was  not  binding  on  the  heirs 
*  *  *  as  far  as  the  defendant,  Samuel  Piatt,  was  con- 
cerned"; and  that  Dole  relied  upon  these  statements 
of  Humphrey  and  Elkins,  and  as  a  result  thereof  did 
not  appear  at  either  of  the  hearings  (R.  35-36,  par. 
XXXI  (b)). 

In  a  subsequent  paragraph  the  complaint  alleges 
that  upon  the  hearing  of  both  petitions,  Hum})hrey 
and  Elkins  and  the  Bank  fraudulently  represented  to 
the  probate  court  that  the  compromise  was  for  the 
best  interests  of  the  estate  (R.  39-40,  par.  XXXI(d)), 
and  that  Humphrey  and  Elkins  and  the  I]ank  tailed 
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to  call  to  the  court's  attention  material  facts  relating 
to  the  mining  transaction,  and  the  alleged  relationship 
between  the  Bank  and  Sinai  and  Piatt,  and  the  rela- 
tionship between  Hmnphrey  and  Elkins  and  the 
heirs  (R.  37-39,  par.  XXXI (c)).  The  complaint  also 
states  that  under  the  decree  settling  the  Bank's  ac- 
count and  directing  final  distribution  there  was  paid 
Hmnphrey  and  Elkins  mider  their  said  contract  of 
emplo^^nent  $2500.00,  one-half  of  the  amount  paid  by 
Sinai  (R.  29-30,  par.  XXIX). 

These  allegations  do  not  constitute  an  extrinsic 
fraud.  The  complaint  does  not  allege  or  suggest  that 
the  Bank  instructed  or  requested  Humphrey  and 
Elkins  to  advise  Dole  not  to  appear  at  the  hearing, 
nor  that  there  was  anything  in  the  nature  of  a  con- 
spiracy between  the  Bank  and  Humphreys  and  Elkins 
to  induce  Dole  not  to  appear  at  the  hearing.  And 
there  is  no  suggestion  in  the  complaint  that  Humphrey 
and  Elkins  were  acting  fraudulently  in  dving  this 
advice  to  Dole.  On  the  contrary,  this  paragraph  of 
the  complaint  (par.  XXXI (b))  states  in  effect  that 
these  lawyers  in  giving  this  advice  to  Dole  were 
acting-  in  good  faith.  It  alleges  that  Humphrey 
and  Elkins  agreed  with  Dole's  statement  that  the 
compromise  was  not  for  the  best  interests  of  the 
estate.  This  certainly  does  not  indicate  any  inten- 
tion to  mislead  him.  The  paragraph  also  alleges  that 
Humphrey  and  Elkins  advised  Dole  that  the  compro- 
mise* was  illegal  and  would  not  be  biudiim'  ou  the  heirs, 
and  that  they  then  gave  him  a  written  o])ini()n  to  the 
effect  that  the  compromise  was  not  binding  on  the 
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heirs  so  far  as  the  defendant,  Piatt,  was  concenied. 
There  is  no  suggestion  of  fraud  in  this.  On  the  con- 
trary, it  .suggests  that  Humphrey  and  Elkins  on  one 
hand  and  Dole  on  the  other  were  seeking  to  play  a 
smart  game  in  the  transaction;  that  they  were  seek- 
ing to  obtain  from  Sinai  his  $5000.00,  believing  that 
the  heirs  were  not  bound  by  the  settlement  and  that 
they  would  be  able  to  proceed  against  Piatt.  They 
were  hoist  on  their  own  petard.  At  least  so  far  as 
the  Bank  is  concerned,  their  smart  trick  has  not 
worked.  But  the  essential  point  is  that  the  complaint 
does  not  suggest  that  Hmnphrey  and  Elkins  in  giving 
this  written  opinion  to  Dole  were  acting  in  collusion 
with  the  Bank  for  the  purpose  of  preventing  Dole 
from  presenting  his  case  upon  the  hearings. 

This  paragraph  of  the  complaint  (par.  XXXI  (b)) 
also  alleges  that  Humphrey  and  Elkins  advised  Dole 
not  to  appear  at  the  hearing  and  that  he  relying  on 
their  advice  did  not  appear.  The  same  thing  is  true  of 
these  allegations  as  of  the  other  allegations  of  this 
paragraph,  that  is,  that  the  complaint  does  not  allege 
that  Hmnphrey  and  Elkins  in  giving  this  advice  were 
doing  so  in  collusion  with  the  Bank  for  the  purpose 
of  preventing  Dole  from  appearing  at  the  hearing  and 
presenting  his  case  to  the  court.  On  the  contrary, 
these  allegations,  when  taken  into  consideration  with 
the  other  allegations  of  this  paragraph,  suggest  that 
Hum[)hrey  and  Elkins  gave  this  advice  as  part  of 
the  smart  tric^.k  being  concocted  by  them  and  Dole  to 
secure  Sinai's  $5000.00  and  then  proceed  against  Piatt. 
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It  is  true  that  paragraph  XXXI (d)  (R.  39-41) 
alleges  that  Humphrey  and  Dole  and  the  Bank  fraud- 
ulently represented  to  the  court  that  the  compromise 
was  for  the  best  interests  of  the  estate  and  neglected 
to  call  to  the  probate  court's  attention  material  facts 
relating  to  the  claim  and  the  relationship  of  the 
parties.  But  as  we  have  pointed  out,  these  allega- 
tions are  allegations  of  an  intrinsic  fraud.  They  re- 
late to  matters  relevant  to  the  issues  before  the  pro- 
bate court,  and  could  not  have  operated  to  prevent  the 
plaintiffs  from  presenting  their  case  to  that  court. 

The  complaint  does  not  allege  why  Hmnphrey  and 
Elkins  joined  with  the  Bank  in  makino-  these  alleged 
misrepresentations  to  the  court,  but  we  can  infer  from 
the  allegations  of  paragraph  XXXI  (b)  that  Hmnph- 
rey and  Elkins  did  this  in  order  to  carry  out  the 
scheme  between  them  and  Dole  to  secure  Sinai's 
money  and  then  to  hold  Piatt. 

Whatever  the  reason  for  this  alleged  conduct  on 
the  part  of  Hmnphrey  and  Elkins,  the  fact  is  that 
the  complaint  contains  no  allegation  that  they  and 
the  Bank  conspired  to  prevent  the  plaintiffs  from 
trying  their  claim  in  the  probate  court. 

If  the  i)laintiffs  had  intended  to  cbar«:>-e  these 
lawyers  with  corruptly  selling  out  their  clients,  a 
most  contemptible  form  of  fraud,  they  should  have 
said  so  in  their  complaint  clearly  and  unequivocally. 
They  have  not  done  this.  A  pleading  must  be  con- 
strued most  strongly  against  the  j)leader,  and  a  painty 
cannot  ask  a  court  to  infer  a  fact  from  his  ])leading, 
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particularly  fraud,  but  must  allege  it  positively  and 
directly. 

The  complaint  under  consideration  is  a  second 
amended  complaint.  We  are  certainly  entitled  to  pre- 
sume that  if  the  plaintiffs  had  felt  that  they  could 
possibly  prove  such  a  conspiracy  between  the  Bank 
and  these  lawyers,  they  would  have  so  alleged  in  their 
third  complaint.  The  fact  that  they  did  not  do  so  is 
conclusive. 

6.  This  completes  our  analysis  of  the  allegations 
of  the  complaint. 

It  is  clear  that  the  complaint's  allegations  relate  to 
matters  that  were  material  to  the  issue  before  the 
probate  court,  and  could  not  have  prevented  the  plain- 
tiffs from  presenting  their  case  to  that  court.  It  fol- 
lows that  the  complaint  does  not  state  an  extrinsic 
fraud,  and  that  the  trial  court's  order  dismissing  it 
must  be  affirmed. 


D.     THE  COMPLAINT  SHOWS  ON  ITS  FACE  THAT  THE  PLAIN- 
TIFES'  CAUSE  OF  ACTION  IS  BARRED  BY  LIMITATIONS. 

The  plaintiffs  state  that  the  Bank  did  not  make  this 
point  with  any  energy  in  the  trial  coui't,  and  they 
suggest  that  the  Bank  will  not  urge  the  point  seriously 
on  this  appeal  (Pits.  B.  5).  The  contrary  is  the  case. 
The  Bank  relied  strongly  on  the  point  in  the  trial 
court,  and  urges  the  point  on  this  appeal  as  a  very 
good  reason  why  the  order  of  the  trial  court  sliould 
be  affirmed. 
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The  applicable  statute  of  limitations  is  subdivision 
4  of  section  338  of  the  California  Code  of  Civil  Pro- 
cedure, providing  that  an  action  for  fraud  is  barred 
in  three  years,  but  that  the  cause  of  action  in  such  case 
is  not  deemed  ^Ho  have  accrued  luitil  the  discovery,  by 
the  aggrieved  party,  of  the  facts  constituting  the 
fraud'\ 

The  record  on  this  appeal  contains  only  the  second 
amended  complaint  which  was  filed  on  November  16, 
1940.  But  the  attorneys  for  the  parties  have  stipu- 
lated that  the  clerk  of  the  District  Couii  shall  certify 
and  transmit  to  this  court  copies  of  the  original  com- 
plaint and  the  first  amended  complaint.  In  view  of  the 
contention  under  discussion  we  know  this  court  will 
w^ant  this  done  in  order  to  have  the  facts. 

The  original  complaint  shows  that  it  was  filed  in 
the  state  court  on  September  12,  1939;  but  it  also 
shows  that  it  did  not  name  the  Bank  as  a  defendant ; 
that  it  stated  that  the  decree  settling  the  final  account 
had  been  duly  made;  that  it  did  not  mention  the  order 
authorizing  the  compromise ;  and  that  it  contained  no 
allegations  upon  which  a  claim  was  based  that  these 
orders  should  be  set  aside. 

The  first  amended  complaint  was  filed  in  the  Dis- 
trict Court  on  February  20,  1939.  It  named  the  Bank 
as  a  defendant  and  mentioned  the  orders  and  at- 
tempted to  state  grounds  for  setting  them  aside. 

It  will  be  recalled  that  the  mining  transaction  be- 
tween Sinai  and  Mrs.  Dole  giving  rise  to  the  claim 
asserted  in  this  case  took  place  in  May  of  1933,  and 
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that  Mrs.  Dole  died  in  Februaiy,  1934.  It  thus  ap- 
pears that  more  than  five  years  went  by  from  the  time 
the  fraud  which  constituted  the  ^^ravamen  of  the 
cause  of  action  took  place  until  the  filing  of  the 
original  complaint,  and  that  a  little  less  than  six 
years  transpired  between  the  commission  of  this 
fraud  and  the  filing  of  the  first  amended  complaint 
naming  the  Bank  as  a  defendant. 

When  a  plaintiff  brings  an  action  for  fraud  more 
than  three  years  after  the  fraud  occurred,  the  rules 
of  pleading  are  well  established.  The  plaintiff  must 
allege,  not  only  w^hen  he  discovered  the  alleged  fraud, 
but  also  what  it  was,  how  it  was  made  and  why  it  was 
not  made  sooner,  so  that  the  court  will  be  able  to 
determine  from  his  complaint  that  he  used  due  dili- 
gence to  detect  it.  The  circumstances  of  the  discovery 
must  be  fully  stated,  because  if  there  has  been  any 
lack  of  diligence  in  making  discovery,  the  action  is 
barred.  And  the  complaint  must  also  show  that  the 
fraud  w^as  committed  under  circumstances  that  the 
plaintiff*  would  not  be  presumed  to  have  any  knowl- 
edge of  it,  ^^as  that  it  was  done  in  secret  or  was  kept 
concealed."  And  ^^ means  of  knowledge  are  the  same 
thing  as  knowledge  itself.''  The  law  is  stated  in  Con- 
solidated R.  &  P.  Co.  i\  Scarborour/h,  216  Cal.  698, 
701-703,  16  P.  (2d)  268,  269-270,  as  follows : 

^^The  rules  of  pleading  governing  the  state- 
ment of  a  cause  of  action  for  fraud  committed 
more  than  three  years  prior  to  the  commencement 
of  suit  are  now  well  settled.  They  are  admirably 
stated  in  the  leading  case  of  Ladv  Washington 
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C.  Co.  V.  Wood,  113  Cal.  482,  486  (45  Pac.  809), 
from  which  we  quote: 

^The  right  of  a  plaintiff  to  invoke  the  aid  of 
a  court  of  equity  for  relief  against  fraud,  after 
the  expiration  of  three  years  from  the  time  when 
the  fraud  was  committed  is  an  exception  to  the 
general  statute  on  that  subject,  and  cannot  be 
asserted  unless  the  plaintiff  brings  himself  within 
the  terms  of  the  exception.  *  *  *  ^^ Discovery'' 
and  ^^ knowledge"  are  not  convertible  terms,  and 
whether  there  has  been  a  ^^ discovery''  of  the  facts 
* ^ constituting  the  fraud"  within  the  meaning  of 
the  statute  of  limitations,  is  a  question  of  law 
to  be  determined  by  the  court  from  the  facts 
pleaded.  As  in  the  case  of  any  other  legal  con- 
clusion, it  is  not  sufficient  to  make  a  mere  aver- 
ment thereof,  but  the  facts  from  which  the  con- 
clusion follows  must  themselves  be  pleaded.  *  *  * 
He  must  shotv  that  the  acts  of  fraud  were  com- 
mitted under  such  circumstances  that  he  tvoitld 
not  he  presumed  to  have  any  knotvledge  of  them — 
as  that  they  were  done  in  secret  or  were  kept  co7i- 
oealed/  *   *   * 

^^The  following  appears  in  Wood  v.  Carpenter, 
101  U.  S.  135,  140  (25  L.  Ed.  807) :  ^In  this  class 
of  cases  the  plaintiff  is  held  to  stringent  rules  of 
pleading  and  evidence,  ''and  especially  must  there 
be  distinct  averments  as  to  the  time  when  the 
fraud,  mistake,  concealment,  or  misrepresenta- 
tion were  discovered,  and  what  the  discovery  is, 
so  that  the  court  may  clearly  see  wliether,  by 
ordinary  diligence,  the  discovery  might  not  have 
been  before  made."  *  *  *  A  general  allegation  of 
ignorance  at  one  time  and  of  knowledge  at  an- 
other (is)  of  no  eft'ect.   If  the  plaintiff  made  any 
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particular  discovery,  it  should  be  stated  tvhen  it 
was  made,  what  it  was,  how  it  tvas  made,  and 
why  it  was  not  made  sooner,  *  *  ^  A  party  seek- 
ing to  avoid  the  bar  of  the  statute  on  account 
of  fraud  must  aver  and  show  that  he  used  due 
diliyence  to  detect  it,  and  if  he  had  the  meaiis  of 
discovery  in  his  power,  he  will  he  held  to  have 
known  it.  *  *  *  There  must  he  reasonable  dili- 
gence: and  the  means  of  knoivledge  are  the  same 
thing  in  effect  as  knowledge  itself.  The  circum- 
stances of  the  discovery  must  he  fully  stated  and 
proved  (court's  italics),  and  the  delay  which  has 
occurred  must  be  show^n  to  be  consistent  with  the 
requisite  diligence. 
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Under  the  rule  of  the  Scarborough  case  the  fraud 
which  constitutes  the  gravamen  of  the  cause  of  ac- 
tion is  barred  by  limitations. 

The  complaint  alleges  that  at  all  times  mentioned 
in  it,  Mrs.  Hartman,  one  of  the  plaintiffs,  w\^s  a 
resident  of  New  York  and  that  Mrs.  Richardson,  the 
other  plaintiff  was  a  resident  of  New  Jersey;  that 
Mrs.  Hartman  did  not  discover  the  facts  constituting 
the  fraud  which  is  the  gravamen  of  the  cause  of  ac- 
tion until  April  21,  1938,  and  that  Mrs.  Richardson 
did  not  discover  them  until  July  31,  1938;  and  that 
the  plaintiff's  upon  making  such  discovery  promj)tly 
caused  the  facts  and  circumstances  to  be  investigated 
and  authorized  this  action  to  be  commenced  (R.  20- 
21,  par.  XXII). 

It  is  perfectly  obvious  that  these  allegations  do  not 
meet  the  requirements  of  the  rule.     Thev  state  when 
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the  alleged  discovery  was  made;  but  the  complaint  is 
totally  devoid  of  allegations  as  to  what  the  discovery 
was,  how  it  was  made  and  why  it  was  not  made 
sooner ;  and  there  is  nothing  in  the  complaint  showing 
that  the  plaintiffs  used  diligence  to  detect  the  fraud, 
or  that  the  delay  was  consistent  with  the  diligence  the 
law  demands. 

The  complaint  is  not  only  defective  because  it  fails 
to  show^  these  essential  facts,  but  it  is  also  defective 
because  it  shows  positively  that  knowledge  of  the 
fraud  should  be  imputed  to  the  plaintiff. 

The  complaint  alleges  that  Dole  immediately  after 
Mrs.  Dole's  death  on  February  3,  1934,  advised  the 
plaintiffs  that  there  were  certain  matters  that  *' would 
require  attention  and  likewise  the  services  of  an  at- 
torney ^  *  *  to  represent''  the  heirs,  and  that  he  *Svas 
about  to  procure  the  services"  of  Hmnphrey  and 
Elkins  ''to  represent  him  as  an  heir  at  law''  of  Mrs. 
Dole,  ''and  suggested  that  he  ^  *  *  would  be  very 
glad  to  protect  the  interests  of  the  plaintiffs  and  to 
have"  Humphrey  and  Elkins  "act  as  attorneys  for 
all  the  heirs,  including  the  plaintiffs,  ^  *  ^ ;  that  said 
suggestion  met  with  the  approval  of  the  plaintiffs  and 
said  approval  was  communicated  by  them  to  Dole 
*  *  ^''  (R.  21-22,  par.  XXIII).  It  thus  appears  that 
Dole  told  the  plaintiffs  two  things:  first,  that  there 
were  certain  matters  in  tlie  estate  that  would  require 
attention;  and,  second,  that  the  services  of  an  attor- 
ney would  be  necessary;  and  then  he  suggested  two 
things,  first,  that  "he  (that  is  Dole)  would  be  glad  to 
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protect  their  interests'' ;  and,  second,  that  he  would 
employ  attorneys  to  represent  them  all.  The  plain- 
tiffs agreed. 

The  complaint  also  shows  that  Dole,  shortly  after 
the  death  of  Mrs.  Dole  in  February  of  1934,  had  full 
knowledge  of  the  facts  constituting  the  fraud  which 
is  the  gravamen  of  the  cause  of  action  (R.  22-25,  x>ar. 
XXIV) ;  but  it  alleges  that  Dole  did  not  advise  the 
plaintiffs  ''specifically"  with  regard  such  facts  (R.  22, 
par.  XXIII). 

When  the  plaintiffs  appointed  Dole  their  agent| 
to  protect  their  interests  in  the  estate.  Dole  had  both 
the  right  and  the  duty  to  examine  all  matters  relating 
to  the  estate  bearing  upon  the  rights  of  the  plaintiff's 
and  to  report  to  them  facts  which  they  should  know^ 
to  safeguard  their  interests.  Under  elementary  prin- 
ciples, his  knowledge  as  the  agent  of  the  plaintiffs 
must  be  imputed  to  them. 

Furthermore,  the  plaintiff's  had  readily  available 
full  knowledge  of  both  the  frauds.  Although  the 
complaint  alleges  that  Dole  did  not  specifically  advise 
them  with  regard  to  the  fraud  which  is  the  gravamen 
of  the  cause  of  action,  still  he  was  their  agent  and  the 
slightest  inquiry  by  them  of  him  w  ould  have  disclosed 
the  facts.  ''Means  of  knowledge  are  the  same  as 
knowledge.'' 

There  can  be  no  doubt  that  the  fraud  which  is  the 
gravamen  of  the  cause  of  action  is  barred  by  limita- 
tions. 
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It  will  be  recalled  that  the  order  authorizing  the 
compromise  was  made  on  May  7,  1936,  and  the  decree 
of  final  distribution  and  settlement  of  the  account  was 
made  on  November  30,  1936.  As  stated,  the  amended 
complaint,  w^hich  for  the  first  time  named  the  Bank 
as  a  defendant  was  filed  on  February  20,  1939.  It 
thus  appears  that  the  facts  constituting  the  extrinsic 
fraud  occurred  within  three  years  of  the  date  on 
which  the  first  amended  complaint  was  filed. 

But  the  fraud  constituting  the  gravamen  of  the 
cause  of  action  is  the  heart  of  the  plaintiffs'  case: 
if  they  cannot  recover  for  this  fraud,  it  would  avail 
them  nothing  to  set  aside  the  probate  orders;  and  as 
this  fraud  is  barred  by  limitations,  their  entire  case 
must  fall. 


IV.    CONCLUSION. 

The  complaint  shows  that  the  Bank  did  not  partici- 
pate in  the  fraud  which  is  the  gravamen  of  the  cause 
of  action ;  and  received  no  benefit  from  it ;  and  so  the 
complaint  does  not  state  any  ground  for  relief  against 
the  Bank. 

The  facts  constituting  the  so-called  extrinsic  fraud 
were  material  to  the  issues  before  the  probate  court 
and  therefore  the  orders  of  that  court  were  res  judi- 
cata with  respect  to  them. 

These  facts  do  not  constitute  an  extrinsic  fraud, 
because  thev  were   within  the  issue   decided  by  the 


51 

probate  court  and  did  not  operate  to  jjrevent  the  plain- 
tiffs from  presenting  their  case  to  that  court. 

Furthermore,  the  complaint  shows  that  the  fraud 
constituting  the  gravamen  of  the  cause  of  action  is 
barred  by  limitations  and  therefore  i)laintiffs'  entire 
case  is  destroyed. 

There  can  be  no  doubt  that  the  order  of  the  trial 
court  dismissing  the  complaint  should  be  affirmed. 

Dated,  San  Francisco, 
July  20, 1942. 

Respectfully  submitted, 
Louis  Ferrari, 
G.  D.  Schilling, 
Keyes  &  Erskine, 
By  Morse  Erskine, 

Attorneys  for  Appellee. 

(Appendix  Follows.) 
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REVIEW  OF  CASES  RELATING  TO  THE 
DOCTRINE  OF  RES  JUDICATA. 

Let  us  begin  a  review  of  these  cases  with  the  leading 
ease  in  California  on  the  subject. 

In  Woolverton  ?;.  Baker,  98  Cal.  628,  33  P.  731,  the 
plaintiff  in  her  first  action  alleged  in  her  complaint 
that  she  had  conveyed  certain  land  to  the  defendant  in 
trust  for  her  to  pay  her  the  income  during  her  life. 
In  her  second  action,  the  plaintiff  alleged  in  her  com- 
plaint that  she  had  conveyed  the  land  to  the  defendant 
in  consideration  that  he  would  apply  sufficient  of  the 
rents  to  support  her  during  her  life.  The  plaintiff's 
first  claim  was  a  claim  that  the  defendant  held  title  in 
trust;  her  second  claim  was  that  he  had  agreed  to 
apply  the  rents  to  her  support.  The  court  held  that 
the  plaintiff's  second  claim  was  relevant  to  the  issue 
raised  by  her  complaint  in  the  first  action;  that  it 
could  have  been  litigated  in  the  first  action;  and  that 
therefore  the  judgment  in  that  action  was  res  judicata 
against  her.  The  court  said  (98  Cal.  628,  631-632,  33 
P.  731,  732-733)  : 

^^A  party  cannot  litigate  his  cause  of  action  by 
piecemeal,  and,  after  a  judgment  against  him  seek 
in  another  action  to  obtain  relief  dependent  upon 
the  transaction  therein  adjudged,  hy  hrmfiimj  for- 
ward claims  and  demands  properly  belonging  to 
the  first  action.  The  judgment  against  hi))i  is  con- 
clusive, not  only  of  what  ivas  in  fact  detenuined, 
hut  also  of  all  matters  which  might  hare  heev  pre- 
sefited  in  support  of  liis  cause  of  actio)i  (nid  lifi- 
gated  therein.    Tlie  rule  is  stated  by  Vice-Chan- 
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cellor  WigTam  iii  Henderson  v.  Henderson,  3 
Hare,  115:  'Where  a  given  matter  becomes  the 
subject  of  litigation  in  and  of  adjudication  by  a 
court  of  competent  jurisdiction,  the  court  requires 
the  parties  to  that  litigation  to  hrincf  forward 
their  whole  case,  and  \Yill  not,  except  under  special 
circmnstances,  permit  the  same  parties  to  open 
the  same  subject  of  litigation  in  respect  of  matter 
which  might  have  been  brought  forward  as  a  part 
of  the  subject  in  contest,  but  which  was  not 
brought  forward,  only  because  they  have,  from 
negligence,  inadvertence,  or  even  accident,  omitted 
part  of  their  case.  The  plea  of  res  judicata  ap- 
plies, except  in  special  cases,  not  only  to  points 
upon  which  the  court  was  actually  required  by  the 
parties  to  form  an  opinion  and  pronounce  a  judg- 
ment, but  to  every  point  which  properly  belonged 
to  the  subject  of  litigation,  and  tvhich  the  par- 
ties, exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.'  " 

We  will  not  consider  the  intervening  cases,  but  will 
next  review  the  case  of  Price  v.  Sixth  District  Agricul- 
tural Association,  201  Cal.  502,  258  Pac.  387,  which  is  a 
verv  recent  case,  but  has  been  cited  often  since  its 
decision  and  is  an  important  decision  on  this  subject 
in  this  state.  The  first  action  was  a  proceeding  in 
mandamus  instituted  by  the  City  and  County  of  Los 
Angeles  against  the  Chairman  of  the  Board  of  Super- 
visors of  the  County  and  the  Mayor  of  tlie  City  to 
compel  them  to  execute  an  agreement,  dated  Jmie  21, 
1920,  to  which  the  City  and  Comity  were  parties, 
under  which  a  stadium  was  to  b(*  erected.  Judgment 
was  entered  in  tlie  mandamus  proceeding  that  the 
agreement  was  valid  and  that  the  officials  of  the  City 
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and  County  should  execute  it.  Thereafter,  another 
agreement  was  executed,  dated  November  15,  1921, 
making  certain  unimportant  changes  in  the  original 
agreement.  The  second  action  in  this  case  was  an  ac- 
tion by  the  plaintiffs  as  citizens  and  taxpayers  of  Los 
Angeles  to  enjoin  the  erection  of  the  stadium  under 
the  second  agreement.  The  court  held  that  the  plain- 
tiffs in  the  second  action  were  represented  by  the  offi- 
cials of  the  City  in  the  first  action  and  wei'e  therefore 
in  effect  parties  to  the  first  action;  that  all  of  the 
contentions  of  the  plaintiffs  in  the  second  action  were 
relevant  to  the  issues  in  the  first  action  and  could 
have  been  litigated  in  that  action;  and  that  therefore 
the  judgment  in  the  first  action  was  res  judicata 
against  the  plaintiffs.  The  court  said  (201  Cal.  502, 
509-512,  258  P.  387,  390-391)  : 

^^This  rule  is  similarly  stated  in  34  Corpus 
Juris,  section  1162,  page  750,  where  it  is  said:  *A 
judgment  rendered  by  a  court  of  competent  juris- 
diction on  the  merits  is  a  bar  to  any  future  suit 
between  the  same  parties  or  their  privies,  upon  the 
same  cause  of  action,  in  the  same  oi*  another  court, 
so  long  as  it  remains  unreversed  and  not  in  any 
way  vacated  or  annulled. '  *  *   * 

^^In  sections  1908  and  1909  of  the  Code  of  Civil 
Procedure  this  rule  has  likewise  been  announced. 
*  *  *  Appellants,  admitting  the  i2.'eneral  rule, 
however,  seek  to  avoid  the  effect  thereof  by  assert- 
ing that  the  causes  of  action  are  not  the  same; 
that  the  contract  of  Jiuie  21,  1920,  made  the  sub- 
ject of  judgment  by  the  district  court  of  a])])eal 
on  February  23,  1921,  is  not  the  basis  of  the  caiiise 
of  action  here  involved  predicated  upon  the  con- 
tract of  November  15,  1921.  But  it  is  undisputed 


IV 


that  the  latter  contract  is  but  a  recast  of  the 
forraer  and  that  the  subject  matter  covered  by  the 
two  contracts  is  the  same.  The  issue  tendered  to 
both  agreements  is  as  to  the  power  of  the  city  or 
county  to  contract  in  the  same  way  representing 
identical  subject  matter.  In  that  sense  the  causes 
of  action  are  identical.  ^  *  *  We  have  no  hesi- 
tancy, therefore,  in  concluding  that  the  causes  of 
action  are  substantially  the  same  and  that  the  rule 
of  law  above  announced  is  applicable,  provided 
ahvays  that  the  parties  are  identical. 

^^ Moreover,  it  is  immaterial  under  the  peculiar 
facts  of  this  case  whether  the  causes  of  action  be 
the  same  or  not.  Appellants  in  this  connection  cite 
Freeman  on  Judgments,  fifth  edition,  pages  1416, 
1417,  as  follows:  ^*  *  *  a  former  adjudication 
may  be  used  for  two  different  purposes,  namely, 
either  as  a  complete  bar  to  the  relitigation  of  the 
same  cause  of  action,  or  as  conclusive  evidence  of 
some  fact  or  issue  common  to  different  causes  of 
action.'  (See,  also,  Horton  v.  Groodenough,  184 
Cal.  451,  461  (194  Pac.  34).)  But  the  fact  is  that 
the  issue  determined  by  the  former  suit  is  the 
only  issue  presented  by  the  present  suit.   ^   *   * 

''Appellants,  however,  apparently  have  a  mis- 
conception of  this  rule.  They  seem  to  contend  that 
an  issue  heard  and  determined  in  a  former  case 
is  binding  only  as  to  such  grounds  supporting  or 
opposing  said  issue  as  were  actually  urged  and 
litigated.  But  an  issue  may  not  be  thus  split  into 
pieces.  If  it  has  been  determined  in  a  former 
action,  it  is  binding  notwithstanding  tlie  parties 
litigant  may  have  omitted  to  urge  for  or  against 
it  matters  which,  if  urged,  would  have  produced 
an  opposite  result.  In  other  words,  when  an  issue 
has  been  litigated  all  inquiry  respecting  the  same 


is  foreclosed,  not  only  as  to  ^natters  heard,  hut  also 
as  to  matters  that  could  have  been  heard  in  sup- 
port of  or  in  opposition  thereto.  This  rule  has 
been  aptly  stated  as  follows:  ^It  is  important  to 
note  in  this  connection,  however,  that  evim  though 
the  causes  of  action  be  different,  if  the  second 
action  involves  a  right,  title  or  issue  as  to  which 
the  judgment  in  the  first  action  is  a  conclusive 
adjudication,  the  estoppel  so  far  as  that  right, 
title  or  issue  is  concerned  must  likewise  extend  to 
every  matter  which  was  or  might  have  been  urged 
to  sustain  or  defeat  the  determination  actually 
made.'  (Freeman  on  Judgments,  5th  ed.,  sec.  677, 
p.  1432.)    *   *    * 

^^This  principle  also  operates  to  demand  of  a 
defendant  that  all  his  defenses  to  the  cause  of 
action  urged  by  the  plaintiff  be  asserted  under  the 
penalty  of  forever  losing  the  right  to  thereafter 
so  urge  them.  The  rule  has  been  stated  as  follows : 
'  The  defendant  in  an  action  is  ordinarily  required 
to  set  up  all  his  defenses  which  do  not  constitute 
separate  causes  of  action,  and  if  he  neglects  to  do 
so  is  concluded  by  the  judgment  rendered  in  such 
action.  The  judgment  operates  as  res  judicata,  not 
only  in  regard  to  the  existence  of  the  plaintiff* 's 
cause  of  action,  buPas  to  the  nonexistence  of  the 
defense  which  ivas  not  pleaded.  The  reason  for 
this  rule  lies  in  the  principle  that  there  must  he 
an  end  to  litigation,  and,  where  a  party  has  an 
opportunity  to  present  his  defense  and  neglects 
to  do  so,  the  demands  of  the  law  require  that  he 
should  take  the  consequences.'  (15  Ruling  Case 
Law,  sec.  446,  pp.  969,  970.) '' 

In  Sutphin  v.  Speik,  15  Cal.  (2d)  195,  99  P.  (2d) 
652,  the  first  action  was  an  action  by  the  plaintiff  as 
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the  assignee  of  an  oil  royalty  to  recover  the  royalties 
he  claimed  to  be  due  him.  In  this  action  the  trial  court 
found  that  the  plaintiff  by  virtue  of  his  assignment 
was  entitled  to  the  royalty  claimed  by  him  on  all  the 
oil  produced  from  wells  on  the  real  property  which 
was  the  subject  of  the  oil  lease.  The  second  action  was 
an  action  by  the  plaintiff  to  recover  royalties  which 
had  accrued  after  the  judgment  in  the  first  action.  In 
the  second  action  defendant  claimed  for  the  first  time 
that  the  wells  on  the  property  were  not  producing 
from  any  oil  sand  deposit  beneath  it,  but  that  the  wells 
were  producing  from  a  sand  in  state  property  under 
the  ocean  a  considerable  distance  from  the  property 
subject  to  the  lease,  and  that  the  defendant  was  actu- 
ally paying  a  royalty  to  the  state  on  the  oil  so  pro- 
duced. The  court  held  that  the  defendant  could  have 
contended  in  the  first  action  that  the  wells  were  pro- 
ducing from  sands  not  under  the  property,  and  that 
therefore  the  judgment  in  the  first  action  was  res  judi- 
cata against  him.  The  court  said  (15  Cal.  (2d)  195, 
201-202,  101  P.  (2d)  652,  655-656)  : 

^^  First,  where  the  causes  of  action  and  the  par- 
ties are  the  same,  a  prior  judgment  is  a  complete 
bar  in  the  second  action.  This  is  fundamental  and 
is  everywhere  conceded. 

^^  Second,  where  the  causes  of  action  are  differ- 
ent, but  the  parties  are  the  same,  the  doctrine 
applies  so  as  to  render  conclusive  matters  w^hich 
were  decided  by  the  first  judgment.  As  this  court 
said  in  Todhunter  v.  Smith,  219  Cal.  690,  695  (28 
Pac.  (2d)  916)  :  'A  prior  judgment  operates  as  a 
bar  against  a  second  action  upon  the  same  cause, 
but  in  a  later  action  upon  a  dift'ercnt  claim  or 
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cause  of  action,  it  operates  as  an  estoppel  or  con- 
clusive adjudication  as  to  such  issues  in  the  second 
action  as  were  actually  litigated  and  determined 
in  the  first  action.'  In  the  instant  case,  for  exam- 
ple, the  severable  mstalJme7its  of  royalties  due 
gave  rise  to  separate  eattses  of  action;  but  a  de- 
termination of  a  particular  issue  in  the  prior 
action  is  res  judicata  in  the  second  action.  (Ree 
also,  Pratt  V.' Vaughn,  2  Cal.  App.  (2d)  722  (38 
Pac.  (2d)  799).) 

^^Next  is  the  question,  under  what  circumstances 
is  a  matter  to  be  deemed  decided  by  the  prior 
judgment?  Obviously,  if  it  is  actually  raised  by 
proper  pleadings  and  treated  as  an  issue  in  the 
cause,  it  is  conclusively  determined  by  the  fii*st 
judgment.  But  the  rule  goes  further.  If  the  mat- 
ter was  within  the  scope  of  the  action,  related  to 
the  subject-matter  and  relevant  to  the  issues,  so 
that  it  coidd  have  been  raised,  the  judgment  is 
conclusive  on  it  despite  the  fact  that  it  was  not 
in  fact  expressly  pleaded  or  otherwise  urged.  The 
reason  for  this  is  manifest.  A  party  cannot  by 
negligence  or  design  withhold  issues  and  litigate 
them  in  consecutive  actions.  Hence  the  ride  is  that 
the  prior  judgment  is  res  judicata  on  matters 
which  IV ere  raised  or  could  Jmve  been  raised ,  on 
matters  litigated  or  litigable.  In  Price  v.  Sixth 
District,  2oi  Cal.  502,  511  (258  Pac.  387),  this 
court  said:  ^But  an  issue  may  not  be  thus  split 
into  pieces.  If  it  has  been  determined  in  a  former 
action,  it  is  binding  notwithstanding  the  parties 
litigant  may  have  omitted  to  urge  for  or  against 
it  matters  which,  if  urged,  would  have  ])roduced 
an  opposite  result.   *   *  *" 
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2  United  States  of  America  vs. 

In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  District  of  Nevada 

No.  2741 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

GARAVENTA  LAND  &  LIVESTOCK  COM- 
PANY, a  corporation,  JOE  GARAVENTA, 
LOUISE  GARAVENTA,  his  wife,  FRANK 
GARAVENTA  and  WILLIAM  GARAVEN- 
TA, FIRST  DOE,  SECOND  DOE,  THIRD 
DOE  and  FOURTH  DOE, 

Defendants. 

COMPLAINT 

United  States  of  America, 
District  of  Nevada — ss. 

Comes  now  the  United  States  of  America,  by  and 
through  E.  P.  Carville,  United  States  Attorney  in 
and  for  the  District  of  Nevada,  who  prosecutes  this 
action  on  its  behalf,  and  pursuant  to  instructions 
of  the  Attorney  General,  complains  of  defendants 
and  for  cause  of  action  alleges : 

I. 

That  the  plaintiff  at  all  times  herein  mentioned, 
and  ever  since  the  year  1848,  has  been,  and  now  is, 
the  legal  owner,  and  is  now  entitled  to  the  posses- 
sion of  the  following  described  lands  and  premises. 
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situate,  lying  and  being  in  the  County  of  Washoe, 

State  and  District  of  Nevada,  to-wit: 

T.  20  N.,  R.  24  E.,  M.D.M.,  Nevada,  Sec.  4, 
NE  SW,  NW  SW,  SW  SW,  SE  SW,  S./2  SW 
NW,  S/2  SE  NW:  Sec.  9,  Lot  17,  containing 
236.14  acres.  [2] 

II. 

That  on  or  about  May  7,  1925,  pursuant  to  that 
certain  Act  of  Congress  of  June  7,  1924,  entitled 
^'An  Act  for  the  relief  of  settlers  and  town-site 
occupants  of  certain  lands  in  the  Pyramid  Lake 
Indian  Reservation,  Nevada,''  being  Chap.  311,  Pub- 
lic Laws  of  the  United  States  of  America,  passed 
by  the  Sixty-Eighth  Congress,  1923-1925  (43  Stats. 
596,  Chap.  311),  and  the  regulations  promulgated 
thereunder  by  the  Department  of  the  Interior  on 
March  3,  1925,  as  amended,  the  above  named  de- 
fendant, Garaventa  Land  and  Livestock  Company, 
made  application  to  the  Department  of  Interior  to 
enter  upon  and  to  purchase  the  hereinbefore  de- 
scribed lands;  and  pursuant  to  said  Act,  and  Regu- 
lations, such  application  w^as  allowed,  and  said  de- 
fendant did  enter  upon  said  lands  and  was  required 
to  and  did  agree  to  pay  plaintiff  for  said  lands,  as 
the  purchase  price  thereof,  the  total  sum  of  Four 
Thousand  Five  Dollars  and  Seventy  cents  ($4,- 
005.70),  plus  interest  accruing  after  June^  1925,  at 
the  rate  of  four  per  centum  (4%)  per  annum  on 
all  unpaid  principal,  such  interest  to  be  paid  on  or 
before  April  10,  1936. 
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III. 
That  said  defendant  has  failed,  refused  and  neg- 
lected to  pay  said  purchase  price,  or  any  part  there- 
of, or  interest,  except  the  sum  of  One  Thousand 
Eight  Hundred  and  Fifty-three  Dollars  and  Mnety- 
two  cents  ($1,853.92),  \Yhich  sum  was  paid  on  or 
about  June,  1925,  and  defendant  has  paid  no  fur- 
ther sum  on  said  purchase  price  since  said  date. 

IV. 

That  on  or  about  May  13,  1936,  the  entry  of  said 
defendant  upon  said  lands,  and  its  right  to  pur- 
chase the  same,  was  cancelled  by  the  Department 
of  the  Interior,  pursuant  [3]  to  the  terms  of  said 
Act  of  Jmie  7,  1921,  and  said  Regulations,  for  fail- 
ure to  pay  the  agreed  purchase  price  thereof  within 
the  time  allowed  by  law;  and  on  March  10,  1936, 
said  defendant  was  served  by  United  States  regis- 
tered mail  AA^th  written  notice  of  such  cancellation. 

V. 

That  on  or  about  June  2,  1936,  written  notice  was 
served  on  said  defendant  by  Alida  C.  Bowler,  Su- 
perintendent of  Carson  Indian  Agency,  Bureau  of 
Indian  Affairs,  Department  of  Interior,  demanding 
that  said  defendant  vacate  and  yield  up  to  plaintiff 
said  lands  on  or  before  September  30,  1936. 

That  notwithstanding  said  demand  to  vacate  and 
said  cancellation  of  entry,  said  defendant  is  still  in 
possession  and  occupancy  of  said  lands  and  wrong- 
fully and  unlawfully  refuse  to  vacate  said  lands  and 
yield  the  same  to  plaintiff. 
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VI. 

That  the  defendant  Garaventa  Land  and  Live- 
stock Comimny  was  at  all  times  herein  mentioned 
and  now  is  a  corporation  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Nevada. 

VII. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges  the  fact  to  be  that  defendants  First  Doe, 
Second  Doe,  Third  Doe  and  Fourth  Doe,  whose 
other  or  true  names  are  to  the  plaintiff  unknown, 
and  the  defendants  Joe  Garaventa,  Louise  Gara- 
venta, his  wife,  Frank  Garaventa  and  William  Gara- 
venta, claim  title  and  right  of  possession  to  the 
hereinbefore  described  property,  wrongfully,  un- 
lawfully and  adversely  to  plaintiff;  and  plaintiff 
prays,  upon  learning  the  true  names  of  said  per- 
sons whose  names  are  unknown,  to  insert  the  same 
herein  and  that  they  be  made  parties  defendant 
herein.  [4] 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  for  the  recovery  of  the  possession  of 
said  lands  and  premises,  and  for  the  issuance  of  all 
necessary  writs  to  accomplish  such  object,  together 
with  costs  of  suit. 

E.  P.  CARVILLE, 

United  States  Attorney, 
By  THOIMAS  O.  CRAVEN, 

Assistant    United    States   At- 
torney. [5] 
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United  States  of  America, 
District  of  Nevada — ss. 

I,  Thomas  O.  Craven,  upon  oath  do  say: 
That  I  am  an  Assistant  United  States  Attorney 
for  the  District  of  Nevada;  that  I  have  read  the 
foregoing  complaint  by  me  subscribed  and  that  I 
know  the  contents  thereof,  and  that  the  matters  and 
things  therein  contained,  as  I  am  informed  and  be- 
lieve, are  true. 

THO^MAS  0.  CRAVEN 

Subscribed  and  sworn  to  before  me  this  #h  day 
of  February,  1938. 

0.  E.  BENHAM, 
Clerk. 
0.  F.  PRATT 
Deputy. 
(Seal) 
[Endorsed] :  Filed  Feb.  4,  1938.  [6] 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  MOTION 

To  the  plaintiff.  United  States  of  America,  and 
to  its  attorney,  E.  P.  Carville,  United  States  Attor- 
ney, and  his  assistant,  Thomas  0.  Craven,  Reno, 
Nevada : 

You  and  each  of  you  will  please  take  notice  that 
the  defendants,  Garaventa  Land  &  Livestock  Com- 
pany, a  corporation,  Joe  Garaventa,  Louise  Gara- 
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venta,  his  wife,  Frank  Garaventa  and  William  Gara- 
venta, will  move  the  court  for  an  order  to  dismiss 
the  bill  of  complaint  herein  upon  the  grounds  stated 
in  the  motion  to  dismiss  annexed  hereto  and  made  a 
part  hereof. 

That  said  motion  will  be  made  on  Monday,  May 
9,  1938,  at  Carson  City,  Nevada,  in  the  United  States 
District  Court  for  the  District  of  Nevada,  or  as  soon 
thereafter  as  the  court  will  enter  an  order  fixing 
a  time  for  hearing  said  motion. 

Dated:  April  25,  1938. 

(Signed)     W.  M.  KEARNEY 

Attorney  for  Defendants,  Gara- 
venta Land  &  Livestock  Com- 
pany, a  corporation,  Joe  Ga- 
raventa, Louise  Garaventa, 
his  wife,  Frank  Garaventa 
and  William  Garaventa. 

[Endorsed] :  Filed  April  28th,  1938.  [7] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Come  now  the  defendants,  Garaventa  Land  & 
Livestock  Company,  a  corporation,  Joe  Garaventa, 
Louise  Garaventa,  his  wife,  Frank  Garaventa  and 
William  Garaventa,  and  on  the  records,  pleadings 
and  files  in  said  cause,  move  the  court  to  dismiss 
the  bill  of  complaint  filed  herein  upon  the  following 
grounds,  to-wit : 
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I. 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  plaintiff  is  not  entitled  to  relief 
prayed  for  nor  to  any  relief  arising*  from  the  al- 
leged facts  as  set  forth  in  said  bill. 

11. 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  same  is  wholly  without  equity. 

III. 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  court  is  without  jurisdiction  to  grant 
the  relief  prayed  [8]  for  in  said  bill  nor  any  relief 
to  the  plaintiff  upon  the  alleged  facts. 

IV. 

That  the  purported  cancellation  of  the  entries  re- 
ferred to  in  paragraph  IV  of  the  bill  of  complaint 
was  and  is  null  and  void  in  this:  That  the  Depart- 
ment of  the  Interior  was  and  is  without  power  to 
cancel  the  said  entry  and  the  purported  cancellation 
w^as  and  is  in  excess  of  its  jurisdiction  so  to  do. 

That  upon  the  hearing  of  said  motion,  movents 
will  use  and  rely  upon  all  the  papers,  pleadings,  files 
and  records  in  the  above-entitled  case  and  the  min- 
utes of  the  court. 

Dated:  April  25,  1938. 

(Signed)     W.  M.  KEAENEY 

Attorney  for  Movents. 

It  is  stipulated  that  the  foregoing  Notice  of  Mo- 
tion and  Motion  raay  be  mailed  for  filing  today  so 
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as  to  be  filed  as  of  April  26,  1938,  and  Service  of 
the  foregoing  Notice  of  Motion  and  Motion  to  Dis- 
miss, by  copy,  is  hereby  admitted  this  25th  day  of 
April,  1938. 

E.  P.  CARVILLE 

United  States  District  Attor- 
ney 

[Endorsed] :  Filed  April  26,  1938.  [9] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Nevada 

Minutes  of  Court 

Wednesday,  January  25,  1939 

No.  2741 

THE  UNITED  STATES, 

vs. 

GARAVENTA  LAND  &  LIVESTOCK  CO.,  a  cor- 
poration, et  al. 

No.  2742 
THE  UNITED  STATES, 

vs. 
J.  A,  CERASOLA,  et  al. 
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No.  2743 
THE  UNITED  STATES, 

vs. 
W.  J.  CEEASOLA,  et  al. 

No.  2744 
THE  UNITED  STATES, 

vs. 
M.  P.  DEPAOLI,  et  al. 

No.  2745 
THE  UNITED  STATES, 

vs. 
W.  J.  CERASOLA,  et  al. 

Upon  motion  of  Thomas  0.  Craven,  Esq.,  Assis- 
tant U.  S.  Attorney,  it  is  ordered  that  the  motions 
to  dismiss  in  the  above-entitled  cases  be,  and  the 
same  hereby  are,  overruled,  and  the  defendants 
granted  10  days  from  and  after  this  day  within 
which  to  answer.  [10] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 
Thursday,  January  26,  1939 

Upon  motion  of  Wm.  S.  Boyle,  Esq.,  U.  S.  At- 
torney, it  is  ordered  that  the  order  made  and  en- 
tered on  January  25,  1939,  herein,  overruling  de- 
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fendants'  motions  to  dismiss  and  giving  said  defend- 
ants 10  days  within  which  to  answer  be,  and  the 
same  hereby  is,  vacated  and  set  aside.  [11] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 

of  Wednesday,  March  29,  1939 

Defendant's  motion  to  dismiss  plaintiff's  com- 
plaint having  heretofore  been  submitted  to  and  by 
the  Court  taken  under  advisement.  It  Is  Ordered 
that  defendants'  motion  to  dismiss  plaintiff's  com- 
plaint be,  and  the  same  hereby  is,  denied.  The  de- 
fendants are  granted  an  exception  to  the  order  upon 
the  grounds  stated  in  the  motion.  It  Is  Further 
Ordered  that  defendants  be,  and  they  hereby  are, 
granted  20  days  from  and  after  this  date  within 
which  to  answer  plaintiff's  complaint.  [12] 


[Title  of  District  Court  and  Cause.] 

ANSWEE 

Comes  now  the  defendant,  Garaventa  Land  & 
Livestock  Company,  a  corporation,  and  for  its  an- 
swer to  the  complaint  herein,  admits,  denies  and 
alleges  as  follows,  to-wit: 

L 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  plaintiff  is  not  entitled  to  relief 
prayed  for  nor  to  any  relief  arising  from  the  alleged 
facts  as  set  forth  in  said  bill. 
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II. 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  same  is  wholly  without  equity. 

III. 

That  it  appears  on  the  face  of  the  bill  of  com- 
plaint that  the  court  is  without  jurisdiction  to  grant 
the  relief  prayed  for  in  said  bill  nor  any  relief  to 
the  plaintiff  upon  the  alleged  facts.  [13] 

IV. 

That  the  purported  cancellation  of  the  entries  re- 
ferred to  in  paragraph  IV  of  the  bill  of  complaint 
was  and  is  null  and  void  in  this:  That  the  Depart- 
ment of  the  Interior  was  and  is  without  power  to 
cancel  the  said  entry  and  the  purported  cancellation 
was  and  is  in  excess  of  its  jurisdiction  so  to  do. 

V. 

For  answer  to  paragraph  I  of  the  complaint,  this 
defendant  denies  that  the  plaintiff  at  all  the  times 
mentioned  in  the  complaint  and/  or  ever  since  the 
year  1848,  or  at  any  time  subsequent  to  June,  1925, 
has  been  and/or  now^  is  entitled  to  the  possession  of 
the  lands  and/or  premises  described  in  paragraph 
I  of  the  complaint,  lying  and  being  in  the  Coimty 
of  Washoe,  State  and  District  of  Nevada,  described 
as  follows,  to-wit : 

T.  20  N.,  R.  24  E.,  M.D.M.,  Nevada,  Sec.  4, 
NE  SW,  NW  SW,  SW  SW,  SE  SW,  S/2 
SW  NW,  S/2  SE  NW;  Sec.  9,  Lot  17,  contain- 
ing 236.14  acres. 
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This  defendant  admits,  however,  that  the  plain- 
tiff is  the  holder  of  the  legal  title  to  said  land,  sub- 
ject, however,  to  the  contractual  and  other  rights 
of  the  defendant  hereinafter  referred  to. 

VI. 

For  answer  to  paragraph  II  of  said  complaint, 
this  defendant  admits  that  on  or  about  May  7,  1925, 
pursuant  to  that  certain  act  of  Congress  of  June 
7,  1924,  entitled: 

"Kn  Act  for  the  Belief  of  Settlers  and  Town- 
site  occupants  of  certain  lands  in  the  Pyramid 
Lake  Indian  Reservation," 

being  Chapter  311,  Public  Laws  of  the  United 
States  of  America,  passed  by  the  68th  Congress, 
1922-1925,  596,  and  the  regulations  promulgated 
thereunder  by  the  department  of  the  Interior  on 
[14]  March  3,  1925,  as  amended,  this  defendant 
made  application  to  the  Department  of  the  Interior 
to  enter  upon  and  purchase  the  hereinbefore  de- 
scribed lands;  and  it  admits  that  pursuant  to  said 
act  and  regulations,  such  application  w^as  allowed 
and  said  defendant  did  enter  upon  said  lands  and 
was  required  to  pay  plaintiff  for  said  lands  as  the 
purchase  price  thereof,  the  total  sum  of  Four 
Thousand  and  Five  Dollars  and  Seventy  Cents 
($4,005.70),  plus  interest  accruing  after  June,  1925, 
at  the  rate  of  four  per  cent  {^%)  per  annum  on  all 
unpaid  principal.  The  defendant,  Garaventa  Land 
&  Livestock  Company,  a  corporation,  denies  each, 
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every  and  all  the  remaining  allegations  of  said  para- 
graph. 

VII. 

For  answer  to  paragraph  III  of  said  complaint, 
this  defendant  admits  that  he  has  failed  to  pay  said 
purchase  price,  or  any  part  thereof,  or  the  interest 
thereon,  except  the  sum  of  One  Thousand  Eight 
Hmidred  Fifty-three  Dollars  and  Ninety-two  Cents 
($1,853.92),  which  said  sum  was  paid  on  or  about 
Jmie,  1925.  It  denies,  however,  that  it  refused  and 
neglected  or  refused  or  neglected  to  pay  said  pur- 
chase price  or  the  interest  thereon,  or  any  joart 
thereof,  or  the  interest  thereon,  except  said  sum  of 
One  Thousand  Eight  Hundred  Fifty-three  Dollars 
and  Ninety-two  cents  ($1,853.92),  and  in  this  con- 
nection refers  to  the  affirmative  defense  herein  with 
reference  to  its  offer  to  pay  the  said  purchase  price 
and  the  interest  thereon. 

YIII. 

For  answer  to  paragraph  IV  of  said  complaint, 
defendant,  Garaventa  Land  &  Livestock  Company, 
a  corporation,  denies  according  to  information  and 
belief,  each,  every  and  all  of  the  allegations  con- 
tained in  paragraph  IV  of  said  complaint,  except 
that  this  defendant  admits  that  during  the  month 
of  March,  192G,  it  received  [15]  a  letter  by  Ignited 
States  registered  mail,  containing  a  written  notice 
purporting  to  cancel  a  contract  of  purchase  entered 
into  between  defendant,  Garaventa  Land  &  Live- 
stock Company,  a  corporation,  and  plaintiff. 
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IX. 

For  answer  to  paragraph  V  of  the  complaint, 
defendant  denies  each,  every  and  all  of  the  allega- 
tions contained  in  said  paragraph,  except  the  de- 
fendant admits  that  it  is  still  in  possession  and 
occupancy  of  the  lands  described  in  paragraph  I 
of  the  complaint,  and  has  refused  to  vacate  said 
lands  and/or  yield  the  same  to  plaintiff. 

X. 

For  answer  to  paragraph  VI  of  the  complaint, 
this  defendant  admits  each,  every  and  all  of  the 
allegations  therein  contained. 

XI. 

For  answer  to  paragraph  VII  of  said  complaint, 
the  defendant  states  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  averments  therein  contained. 

Further  answering  said  complaint  and  by  way  of 
further  defense,  the  defendant,  Garaventa  Land  & 
Livestock  Company,  a  corporation,  alleges : 

I. 

That  ever  since  about  the  year  1865,  the  defend- 
ant, by  itself,  and  through  its  predecessors  and 
grantors  in  interest,  has  been  in  the  |)ossession  of 
and  actually  occupied  the  lands  described  in  the 
complaint  as  follows : 

T.  20  N.,  R.  24  E.,  M.D.M.,  Nevada,  Sec.  4, 
NE  SW,  NW  SW,  SW  SW,  SE  SW,  S/2  SW 
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NW,  S/2  SE  NW;  Sec.  9,  Lot  17,  containing 
236.14  acres.  [16] 

That  said  defendant  and  its  predecessors  and  grant- 
ors in  interest  have  improved  the  said  land  and 
broken  it  from  its  raw  desert  condition  and  have 
constructed  dams  in  the  Truckee  River  and  ditches 
leading  therefrom  to  conduct  water  to  the  said 
lands  for  irrigation  purposes;  that  they  have  con- 
structed improvements  on  the  said  lands  consisting 
of  the  following : 

Houses  for  themselves  and  their  families;  barns, 
stables  and  corrals  for  their  livestock;  cellars  for 
the  storage  of  farm  products;  chicken  houses  for 
the  care  of  fowd;  that  they  have  fenced  the  said 
lands  to  protect  the  same  against  trespass  by  live- 
stock; that  they  have  paid  all  taxes  levied  and  as- 
sessed against  the  said  premises,  both  as  possessory 
claims  and  on  the  adjacent  patented  land  as  well  as 
personal  property  taxes  for  the  livestock  kept 
thereon. 

That  at  the  time  of  the  entry  of  said  land  by  the 
grantors  and  predecessors  of  this  defendant,  the 
boundaries  of  said  Pyramid  Lake  Indian  Reserva- 
tion had  never  been  surveyed  and  were  undeter- 
mined and  that  the  said  reservation  had  never  been 
set  apart  as  a  reservation  by  presidential  procla- 
mation or  otherwise  and  that  said  reservation 
boundaries  were  not  surveyed  or  marked  until  the 
year  1874;  that  within  the  area  fenced  by  the  de- 
fendant and  its  predecessors  in  interest  and  border- 
ing- u|)on  the  said  lands,  there  are  lands  to  wliich 
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patent  has  been  issued  by  the  United  States  of 
America  which  forms  a  part  of  the  ranch  premises 
of  the  defendant  and  which  patented  areas  are  irri- 
gated by  means  of  the  same  ditches  and  dams  as 
the  lands  referred  to  in  the  comjjlaint,  all  as  a 
single  farm  unit;  that  the  said  lands  have  been  so 
occupied  and  improved  by  the  defendant  and  its 
grantors  and  predecessors  in  interest  for  more  than 
seventy  years  with  the  full  knowledge,  acquiescence 
and  consent  of  the  plaintiff.  That  at  the  time  said 
lands  were  entered,  the  grantors  of  [17]  defendant 
entered  and  located  the  same  imder  the  then  exist- 
ing land  laws  of  the  United  States  of  America, 
which  entitled  settlers  to  enter  surveyed  and  un- 
surveyed  lands  and  to  improve  and  cultivate  the 
same  as  a  condition  precedent  to  obtaining  a  patent 
therefor.  That  all  of  the  requirements  and  condi- 
tions of  the  land  laws  of  the  United  States  of 
America  as  to  cultivation  and  improvement  and 
other  particulars  have  been  fully  met  and  complied 
with  b}^  the  defendant;  that  to  permit  the  said  de- 
fendant to  be  ejected  from  the  said  premises  at 
this  time  would  be  unjust  and  unconscionable;  and 
that  the  plaintiff  is  guilty  of  laches. 

Further  answering  said  complaint  and  by  way  of 
further  defense,  the  defendant,  Garaventa  Land  & 
Livestock  Company,  alleges  and  shows  to  the  court : 

I. 

That  under  and  pursuant  to  the  provisions  of  a 
certain  act  of  the  Congress  of  the  United  States  of 
America  of  June,  1924,  entitled : 
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^^An  Act  for  the  Relief  of  Settlers  and  Town- 
site  Occupants  of  Certain  Lands  in  the  Pyra- 
mid Lake  Indian  Reservation,  Nevada'^, 

being  Chapter  311,  Public  Laws  of  the  L'nited 
States  of  America,  passed  by  the  68th  Congress, 
1923-1925,  (43  Stats.  596,  Chapter  311),  the  defend- 
ant, Garaventa  Land  &  Livestock  Company,  a  cor- 
poration, duly,  regularly  and  timely  entered  into  a 
contract  to  purchase  the  lands  described  in  para- 
graph I  of  the  complaint,  to-wit : 

T.  20  N.,  R.  24  E.,  M.D.M.,  Nevada,  Sec.  4, 
NE  SW,  NW  SW,  SW  SW,  SE  SW,  S/2  SW 
NW,  S/2  SE  NW;  Sec.  9,  Lot  17,  containing 
236.14  acres, 
for  the  total  purchase  price  of  Four  Thousand  and 
Five  Dollars  and  Seventy  Cents  ($4,005.70),  plus 
interest  at  the  rate  of  four  per  cent  (4%)  per  an- 
num after  June,  1925.  That  after  the  making  of 
[18]  said  contract  of  purchase,  this  defendant  was 
granted  an  extension  of  time  wdthin  which  to  com- 
plete the  payment  of  the  purchase  price  and  inter- 
est on  said  contract;  that  during  the  financial  de- 
pression commencing  about  the  year  1930,  this  de- 
fendant found  itself  heavily  in  debt  with  all  of  its 
assets  consisting  of  land  and  livestock  heavily 
mortgaged,  and  with  depreciated  livestock  values 
and  farm  products  which  existed  at  that  time,  it 
was  impossible  to  obtain  funds  with  which  to  pay 
the  balance  of  said  purchase  price;  that  on  repre- 
sentations to  the  plaintiff  and  a  showing  of  the  im- 
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possibility  of  obtaining  funds  while  the  livestock 
and  farm  products  were  dej)reciated  in  value  and 
the  defendant's  property  and  assets  were  under 
heavy  mortgage,  further  extensions  of  time  were 
obtained  to  raise  the  money  to  complete  said  pur- 
chase price;  that  the  defendant  carried  on  nego- 
tiations to  raise  said  purchase  price  and  to  refinance 
its  said  mortgages  on  the  basis  of  said  extensions 
of  time  and  made  sacrifices  of  its  property  to  re- 
finance and  did  so  refinance  and  when  the  defend- 
ant obtained  said  funds  and  made  an  offer  to  pay 
the  same,  said  funds  were  refused  on  the  basis  that 
the  said  contract  had  been  canceled  while  negotia- 
tions to  raise  said  money  were  pending : 

II. 

That  this  defendant  has  offered  to  pay  to  the 
plaintiff  the  said  amount  of  purchase  money,  to- 
gether with  interest  at  the  rate  of  four  per  cent 
(4%)  per  annum  from  June,  1925,  but  that  the 
plaintiff  has  refused  and  still  refuses  to  acce])t  said 
payment;  that  the  said  payment  has  been  tendered 
to  the  plaintiff  through  its  duly  constituted  agents, 
to-wit:  The  Register  and  Receiver  of  the  United 
States  Land  Office  at  Carson  City,  Nevada,  but  that 
the  said  officers  refused  to  accept  said  payment  and 
still  and  now  refuse  to  accept  the  same;  that  the 
defendant  has  at  all  times  [19]  kept  the  said  tender 
and  payment  good  and  still  and  now^  offers  to  pay 
the  said  purchase  money,  together  with  interest,  in 
full. 
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III. 

That  under  and  by  virtue  of  the  terms  of  the  Act 
of  June  7,  1924,  aforesaid,  the  said  lands  referred 
to  in  paragraph  I  of  said  complaint  were  set  apart 
from  the  said  Pyramid  Lake  Indian  Reservation 
and  do  not  now  constitute  a  part  thereof  and  that 
under  the  terms  of  the  said  act  of  June  7,  1924, 
the  Secretary  of  the  Interior  was  and  is  without 
authority  to  cancel  the  said  contracts  in  the  manner 
and  form  as  alleged  in  the  complaint  or  at  all;  and 
that  the  said  contracts  of  purchase  are  still  in  full 
force  and  effect  and  that  by  virtue  thereof,  this 
defendant  is  entitled  to  the  continued  occupancy  of 
said  land. 

Wherefore,  this  defendant  prays  that  the  said 
plaintiff  take  nothing  by  its  said  complaint;  that 
the  defendant  be  awarded  judgment  requiring  the 
plaintiff  to  accept  the  said  purchase  moneys  here- 
tofore and  now  tendered  in  pa}mient  of  and  pur- 
suant to  the  Act  of  June  7,  1924,  43  Stats.  596, 
Chapter  311,  and  that  the  plaintiff  be  ordered  and 
directed  to  issue  a  patent  to  the  defendant  to  said 
lands  and  for  such  other  and  further  relief  as  to  the 
court  seems  just  and  equitable. 

W.  M.  KEARNEY 
Attorney  for  Defendant,  Garaventa  Land 
&  Livestock  Companv,  a  Corporation. 

[20] 
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State  of  Nevada, 
County  of  Washoe — ss. 

Joe  A.  Garaventa,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  President  of  Garaventa 
Land  &  Livestock  Company,  a  corporation,  one  of 
the  defendants  above  named;  that  he  makes  this 
verification  for  and  on  behalf  of  said  defendant  cor- 
poration; that  he  has  read  the  foregoing  Answer 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  those  mat- 
ters therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

JOE  A.  GARAVENTA 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1939. 
(Notarial  Seal)         GEORGIA  NEWMAN 

Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

My  Commission  expires  May  22,  1940. 

Service  of  the  foregoing  Answer,  by  copy,  is  here- 
by admitted  this  28th  day  of  April,  1939,  and  it  is 
hereby  stipulated  that  the  same  may  be  mailed  to- 
day for  filing. 

WILLIAM  S.  BOYLE 

United  States  Attorney 

[Endorsed] :  Filed  April  29th,  1939.  [21] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 

of  Wednesday,  May  10,  1939 

Upon  the  filing  herein  this  day,  by  the  U.  S. 
Attorney,  of  request  for  default,  it  is  ordered  that 
the  default  of  each  of  the  defendants  herein,  save 
and  except  the  defendant  Garaventa  Land  &  Live- 
stock Company,  be  entered  for  their  failure  to  an- 
swer plaintiff's  bill  of  complaint.  [22] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 

January  6,  1940 

At  this  time  appears  Miles  N.  Pike,  Esq.,  I".  S. 
Attorney,  and  John  S.  Halley,  Esq.,  Assistant  L^.  S. 
Attorney,  attorneys  for  the  plaintiff;  and  Messrs. 
Wm.  M.  Kearney  and  D.  A.  Busey,  attorneys  for 
the  defendants  herein.  The  Court  suggests  to  coun- 
sel that  the  submission  of  these  cases  be  vacated  and 
that  counsel  consider  the  submission  of  further  evi- 
dence applicable  to  these  cases  and  to  advise  the 
Court  in  respect  thereto  within  30  days.  Counsel 
for  the  respective  parties  agreeing  thereto,  it  is 
so  ordered.  [23] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 
Monday,  July  1,  1940 

This  being  the  time  heretofore  fixed  for  the  fur- 
ther trial  of  these  cases  to  permit  plaintiff  to  intro- 
duce additional  evidence  and  the  same  coming  on 
regularly  this  day,  Thomas  O.  Craven,  Esq.,  Assist- 
ant U.  S.  Attorney,  appearing  for  and  on  behalf  of 
the  plaintiff;  and  no  appearance  by  or  on  behalf  of 
the  defendants.  Mr.  Craven  files  ''List  of  Additional 
Exhibits  and  Evidence''  and  offers  in  evidence  the 
following  exhibits,  which  are  admitted  subject  to 
counsel  for  the  defendants  being  allowed  30  days 
from  and  after  this  date  to  object  to  the  same  and 
offer  additional  testimony,  to-wit:  ''AA''  photo- 
static reproduction  of  decision  in  the  case  of  Cen- 
tral Pacific  Railway  Company  reported  in  the  45th 
Volume,  Land  Decisions  pages  502,  503,  504,  505. 
''BB''  Letters  of  May  13,  May  18,  1865  and  August 
19,  1865,  from  the  Commissioner  of  the  General 
Land  Office  to  the  Surveyor  General  of  California, 
in  which  the  Commissioner  advises  the  Surveyor 
General  that  ''none  of  the  lands  hitherto  known  as 
the  Truckee  Reservation  shall  be  o])en  to  sale  and 
settlement,  or  interfered  by  the  whites,  exce])t  so 
far  as  the  line  of  the  Pacific  Railway  is  concerned. 
"CC  Report  No.  175,  dated  January  4,  1859,  by 
[24]  P.  Dodge,  Indian  Agent.  Report  No.  31,  dated 
October  22,  1866,  by  D.  N.  Cooley,  Indian  Agent, 
beginning  on  page  28  at  "Nevada''  and  ending  at 
"Utah",  page  30.  Report  No.  32,  dated  September 
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1,  1870,  by  J.  M.  Lee,  First  Lieutenant,  U.  S.  Army 
(Special  Indian  Agent  for  Nevada).  Report  of 
Joseph  M.  McMaster,  Indian  Agent,  dated  August 
15,  1884,  beginning  at  the  bottom  of  page  126  and 
ending  at  top  of  page  128.  Report  of  W.  D.  C. 
Gibson,  L".  S.  Indian  Agent,  dated  August  20,  1885, 
page  147.  Report  of  Superintendent  John  B.  Scott, 
dated  August  29,  1889,  page  249.  Report  of  Super- 
intendent S.  S.  Sears,  dated  August  27,  1890,  be- 
ginning at  the  bottom  of  page  147  and  continuing 
on  page  148.  Report  of  Superintendent  C.  C.  War- 
ner, dated  August  17,  1891,  pages  299  and  300. 
"jyj)''  Plat  approved  Sept.  25,  1865,  T.  20  N.,  R. 
24  E.  Survey  executed  before  the  Reservation  was 
created.  ^^EE''  Plat  approved  Feb.  8,  1879.  Clos- 
ings on  the  Reservation  boundary.  ^^FF"  Plat 
approved  Jan.  19,  1888.  Closings  on  the  Reserva- 
tion bomidary.  "GGr''  Plat  approved  Feb.  6,  1912. 
Resurvey,  the  lands  within  the  Reservation.  ^^HH'^ 
Plat-B  approved  Dec.  31,  1913.  Shows  culture  and 
topography.  ^^11"  Plat- A  approved  Dec.  31,  1913. 
Areas  and  resurvey  data.  ''JJ"  Plat  approved 
Nov.  1,  1935.  Supplemental  plat  of  Sec.  9,  showing 
lottings.  ^'KK''  Plat  approved  Feb.  19,  1907,  T.  21 
N.,  R.  24  E.  Survey  of  Portion  of  Area  within  the 
Reservation.  ^^LL"  Pkt  approved  Feb.  25,  1908. 
Shows  the  lottings  along  the  Reservation  Bound- 
ary. ^^MM"  Plat  approved  Feb.  6,  1912.  Survey 
of  portion  of  area  within  the  Reservation.  ''NN'' 
Plat-B  approved  May  15,  1913.  Shows  culture  and 
topography.   ^^00'^  Plat-A  approved  May  15,  1913. 
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Area  and  resurvey  data.  ^'PP'^  Plat  approved  Oct. 
20,  1937.  Supplemental  plat  of  Sees.  9  and  15,  show- 
ing lottings.  ''QQ"  Photographic  copy  of  Map  of 
Pyramid  Lake  Indian  Reservation,  Nev.,  surveyed 
in  Jan.  1865  by  Eugene  B.  Monroe.  ^^RR''  [25] 
36th  Congress,  1st  Sess.  1859-60,  Senate  Executive 
Documents,  Vol.  1,  No.  2,  title  page  and  pages  730 
to  750  inclusive,  of  the  report  of  the  Secretary  of 
the  Interior.  ^^SS'^  36th  Congress,  2nd  Sess.  1860- 
61,  Senate  Executive  Documents,  Vol.  2,  No.  1, 
Title  page  and  pages  68  to  106  inclusive,  of  the 
report  of  the  Secretary  of  the  War.  ^^TT''  37th 
Congress,  2nd  Sess.  1861-62,  Senate  Executive  Doc- 
uments, Vol.  1,  No.  1,  Pt.  1,  title  page  and  pages 
616,  617,  618,  619  and  716  to  727  inclusive,  of  the 
report  of  the  Secretary  of  the  Interior.  ^*UU''  Re- 
port of  the  Commissioner  of  Indian  Affairs  for  the 
year  1862,  title  page  and  pages  215  to  229  inclusive. 
^^VV"  Report  of  the  Commissioner  of  Indian  Af- 
fairs for  the  year  1863,  Title  page  and  pages  390, 
391,  392,  393,  416,  417,  418  and  419.  ^^WW"  Re- 
port of  the  Commissioner  of  Indian  Affairs  for  the 
year  1864,  title  page  and  pages  138  to  151  inclusive. 
^'XX''  Report  of  the  Commissioner  of  Indian  Af- 
fairs for  the  year  1865,  title  page  and  pages  14  to 
17  inclusive.  '^YV  Report  of  the  Commissioner  of 
Indian  Affairs  for  the  year  1866,  title  ])age  and 
pages  112  to  122  inclusive.  ^^ZZ"  Report  on  Indian 
Affairs  by  the  Acting  Commissioner  for  the  year 
1867,   title   page   and   pages   168   to   173   inclusive. 
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"AV  Ammal  report  of  the  Commissioner  of  In- 
dian Affairs  for  the  year  1868,  title  page  and  pages 
142  to  149  inclusive.  ^^A2"  (No.  1963)  Letter  of 
September  16,  1862,  from  James  AV.  Nye  to  Com- 
missioner of  Indian  Affairs;  letter  of  June  27, 
1864,  from  Jacob  F.  Lockhart  to  Commissioner  of 
Indian  Affairs;  report  of  Governor  James  W.  Nye, 
Jmie  17,  1862,  including  a  report  of  Warren  Was- 
son,  April  20,  1862;  letter  of  Jime  25,  1863,  from 
Jacob  F.  Lockhart  to  Commissioner  of  Indian 
Affairs  with  endorsement  thereon  of  Orion  Clemens, 
dated  June  25,  1863;  letter  of  March  17,  1863, 
from  Jacob  F.  Lockhart  to  Commissioner  of  In- 
dian Aft^airs.  ^^A3''  (No.  1964)  Letter  of  July  8, 
1860,  from  [26]  F.  Dodge  to  Commissioner  of  In- 
dian Affairs  including  newspaj^er  clippings;  letter 
of  March  15,  1864,  from  Jacob  F.  Lockhart  to  Com- 
missioner of  Indian  Affairs,  with  endorsement 
broadside.  ^^44''  (No.  1965)  Letter  of  June  7,  1860, 
from  F.  Dodge  to  Commissioner  of  Indian  Affairs, 
with  enclosures  dated  June  25,  1860  and  June  9, 
1860;  letter  of  August  9,  1860,  from  F.  Dodge  to 
Commissioner  of  Indian  Affairs  with  enclosed 
broadside.  ^^A4"  No.  1965)  Letter  of  June  7,  1860, 
from  F.  Dodge  to  Commissioner  of  Indian  Affairs, 
with  enclosure;  letter  of  November  22,  1864,  from 
Jacob  F.  Lockhart  to  James  W.  Nye;  letter  of  No- 
vember 25,  1859,  from  F.  Dodge  to  Commissioner  of 
Indian  Affairs;  letter  of  August  29,  1864,  from 
Jacob  F.  Lockhart  to  James  W.  Nye ;  copy  of  letter 
of  July  15,  1861,  from  Warren  Wasson  to  James 
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W.  Nye;  letter  of  January  5,  1864,  from  Jacob  F. 
Lockhart  to  James  W.  Nye ;  letter  of  June  23,  1860, 
from  F.  Dodge  to  Commissioner  of  Indian  Affairs. 
"A^''  (No.  1966)  Copy  of  letter  of  November  29, 
1859,  from  A.  B.  Greenwood,  Commissioner,  to  F. 
Dodge ;  copy  of  a  letter  of  November  29,  1859,  from 
A.  B.  Greenwood,  Commissioner,  to  Samuel  A. 
Smith ;  copy  of  a  letter  of  November  26,  1859,  from 
A.  B.  Greenwood,  Commissioner,  to  Secretary  of 
the  Interior.  ^^A6''  (No.  1986)  Copy  of  Letter  of 
July  7,  1891,  from  Geo.  H.  Shields  to  Tlie  Acting 
Secretary;  letter  of  February  5,  1866,  from  J.  W. 
Edmund  to  Commissioner  of  Indian  Affairs  with 
enclosure  dated  December  8,  1865;  letter  of  June 
27,  1865,  from  Jacob  F.  Lockhart ;  letter  of  Septem- 
ber 12,  1860,  from  J.  Thompson  to  Chs.  E.  Mix,  with 
enclosure  dated  September  11,  1860;  letter  of  May 
14,  1866,  from  Jas.  Harlan  to  Commissioner  of  In- 
dian Affairs.  ^^A7''  (No.  1987)  Letter  of  March  12, 
1866,  from  J.  W.  Edmund  to  Commissioner  of  In- 
dian Affairs ;  letter  of  October  23,  1865,  from  H.  G. 
Parker  to  Commissioner  of  Indian  Affairs;  letter 
of  June  7,  1865,  from  Jacob  F.  Lockhart  to  Com- 
missioner [27]  of  Indian  Affairs;  letter  of  October 
12,  1865,  from  Jacob  F.  Lockhart  to  Commissioner 
of  Indian  Affairs.  ^^A8''  (No.  1989)  Copy  of  a  letter 
of  August  30,  1860,  from  Charles  E.  Mix  to  F. 
Dodge;  copy  of  a  letter  of  May  12,  1866,  from  D. 
N.  Cooley  to  Secretary  of  the  Interior;  copy  of  a 
letter  of  May  26,  1866,  from  D.  N.  Cooley  to  H.  G. 
Parker,  copy  of  letter  of  August  29,  1860,  from  J. 
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Thompson  to  Secretary  of  War.  ^^19"  (No.  1990) 
Letter  of  March  28,  1866,  from  H.  G.  Parker  to 
Commissioner  of  Indian  Affairs;  letter  of  May  10, 
1866,  from  H.  G.  Parker  to  Commissioner  of  In- 
dian Aft^airs.  ^^4.  10'^  (No.  1993)  Map  No.  944, 
Tube  926,  part  of  Pyramid  Lake  Reservation,  Ne- 
vada. ^^411'^  (No.  1994)  Map  No.  915,  Tube  45, 
covering  area  between  Lake  Tahoe  and  Pyramid 
Lake.  ^^\12"  (No.  1995)  Map  No.  6788,  Tube  780, 
covering  Sections  5,  8,  9,  15,  16,  21,  22,  23,  27,  28, 
32,  34  and  38  of  To^^^lship  21  North,  Range  24  East 
and  Sections  3,  4,  5,  8,  9  and  10,  Township  20  North, 
Range  24  East.  ^^A13''  (No.  1996)  Map  No.  8528, 
Tube  1229,  Pyramid  Lake  Indian  Reservation,  Ne- 
vada. "AW  (No.  1997)  Map  No.  776,  (No.  2) 
Tube  275,  covering  area  in  to\A^iships  20  to  29  North, 
inclusive.  Mount  Diablo  Baseline,  Ranges  20  to  25 
East,  Momit  Diablo  Meridian.  ''A15"  Sam  Davis' 
History  of  Nevada.  ^^A16''  Laws  of  Nevada  Terri- 
tory, 1862-1864,  p.  196.  Memorial  to  Congress  of 
December  19,  1862,  relative  to  the  expenses  incurred 
by  the  territory  of  Nevada  on  account  of  Indian 
depredations  and  in  protecting  the  white  settle- 
ments. ^^A17"  Statutes  of  Nevada  for  1867,  pages 
183  &  184.  Resolution  of  March  29,  1867,  which 
authorizes  the  Governor  to  make  up  and  forward 
to  the  L'nited  States  Senators  and  Congressman 
from  Nevada  a  true  and  correct  statement  of  the 
amoimt  of  expenditures  incurred  by  the  State  of 
Nevada  in  paying  soldiers  in  the  service  of  the 
National   Government   and   in   suppressing   Indian 
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disturbances.  '^A18^'  Act  of  March  4,  1929  (45  Stat, 
pt.  2,  [28]  ch.  723,  p.  2378)  Secretary  of  Treasury 
authorized  and  directed  to  pay  to  the  State  of  Ne- 
vada $595,076.53  in  full  settlement  of  all  advances 
and  expenses,  and  interest  thereon,  made  by  the 
State.  ^^A19''  Senate  Document  No.  210,  p.  2278, 
Vol.  70,  Pt.  2,  Congressional  Record,  70th  Congress, 
Second  Session.'' 

Mr.  Craven  requests  and  is  granted  the  right  to 
later  file  a  photo-stat  copy  of  opinion  by  Assistant 
Attorney  General  Shield  of  date  of  July  7,  1891. 

[29] 


[Title  o^  District  Court  and  Cause.] 

ORDER 

Upon  motion  of  Thomas  O.  Craven,  Assistant 
United  States  Attorney,  and  good  cause  appearing 
therefor. 

It  is  hereby  ordered  that  a  certified  photostatic 
copy  of  the  original  ^^Map  of  Utah  Territory  Show- 
ing the  Routes  Connecting  it  with  California  and  the 
East,  Compiled  in  the  Bureau  of  Topographical 
Engineers  of  the  War  Department  from  the  Latest 
and  Most  Reliable  Data,  1858'',  and  a  certified  pho- 
tostatic copy  of  a  letter  dated  November  25,  1859 
addressed  to  Honorable  A.  B.  Greenwood,  Commis- 
sioner of  Indian  Affairs  from  P.  Dodge,  Indian 
Agent  of  Nevada,  be  and  the  same  liereby  are  or- 
dered admitted  into  evidence  in  the  alcove  entitled 
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matters,  subject,  however,  to  the  right  of  the  de- 
fendants, upon  good  cause  sho^^TL  ^Yithin  thirty  (30) 
days  to  move  that  the  same  be  stricken  from  evi- 
dence. 

Dated  August  31st,  1940. 

FRANK  H.  XORCROSS 

U.  S.  District  Judge 

[Endorsed] :  Filed  Aug.  31st,  1940.  [30] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  BY  DEFENDANTS'  TO  OF- 
FERS IN  EVIDENCE  BY  PLAINTIFF'S 
OF  ADDITIONAL  EXHIBITS  AND  EVI- 
DENCE 

Defendants'  object  to  the  introduction  in  evi- 
dence of  each  of  plaintiff's  exhibits  from  AA  to 
ZZ  inclusive  and  to  each  of  plaintiff's  exhibits  from 
A-1  to  A-21  inclusive  upon  the  following  grounds: 

That  each  of  said  exhibits  is  argumentative,  self 
serving,  incompetent,  irrelevant  and  immaterial  and 
no  proper  fomidation  has  been  laid  for  introduc- 
tion into  evidence  of  any  said  exhibits. 

Defendants'  also  object  to  exhibits  AA,  BB,  CC, 
RR,  SS,  TT,  UU,  VV,  WW,  XX,  YY,  ZZ  and  ex- 
hibits A-1  to  A-9  inclusive,  A-15,  A-19  and  A-20 
upon  the  following  grounds: 

That  each  of  such  exhibits  are  conclusions  of  fact 
conclusions  of  law  and  opinion  evidence. 
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Defendants'  also  move  to  strike  each  and  all  such 
exhibits  from  evidence  upon  the  same  gromids  as 
above  stated  for  the  objections  to  the  offer  of  each 
said  exhibits  in  evidence. 

Dated:  September  30,  1940. 

W.  M.  KEARNEY 

Attorney    for    Defendants    in 
Cases  #2741  and  2744 
DOUGLAS  A.  BUSEY 

Attorney    for    Defendants    in 
Cases  #2742,  2743  and  2745 

[Endorsed] :  Filed  Sept.  30,  1940.  [32] 


Douglas  A.  Busey 

Attorney  and  Counselor  at  Law 

16  17  City  Hall  Building 

Reno,  Nevada. 

October  2,  1940 
Otto  E.  Benham,  Clerk 
United  States  District  Court, 
Carson  City,  Nevada 

Dear  Mr.  Benham: 

On  Monday  I  tiled  in  your  office  a  document  en- 
titled ^'Objections  by  Defendants'  To  Offers  in 
Evidence  of  Plaintiff's  Additional  Exhibits  for  Evi- 
dence.'- The  title  of  this  document  should  read: 
''Objections  by  Defendants'  to  Offers  in  Evidence 
by  Plaintiff* 's  of  Additional  Exhibits  and  Evi- 
dence." 


32  United  States  of  America  vs. 

Ill  line  20  the  vrord  ^^opeii''  should  read  '^opin- 
ion''. 

Will  you  please  call  this  letter  to  the  attention 
of  the  Court. 

Very  truly  yours, 
/s/  DOUGLAS  A.  BUSEY 
DAB  :1a 

Received  Oct  4  1940  Clerk's  Office  [33] 


[Title  of  District  Court  and  Cause.] 

OFFERS  OF  ADDITIONAL  EXHIBITS 
AND  EVIDENCE 

Exhibit  7. 

Memorial  to  Congress.  ^*  Relative  to  the  Dep- 
redations committed  by  Indians  in  the  Terri- 
tory of  Nevada,  and  the  expenses  incurred  in 
the  protection  of  the  settlements. ' '  Statutes  of 
Nevada  1862,  page  196. 

Exliibit  8. 

Joint  Resolution  No.  XV  passed  March  7, 
1865.  Statutes  of  Nevada  1864-5,  page  462. 

Exhibit  9. 

Senate  Memorial  and  Joint  Resolution  relat- 
ing to  Indian  Depredations  No.  Ill  passed  Jan- 
uary 23,  1866.  Statutes  of  Nevada  1866,  page 
267. 

Exhibit  10. 

Memorial  No.  XXIV  passed  March  1,  1873, 
Statutes  of  Nevada,  1873,  page  237. 
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Exhibit  11. 

Joint  Memorial  and  Resolution  relating  to 
Pyramid  Lake  Reservation  in  the  State  of  Ne- 
vada No.  IX  passed  January  29,  1877,  Statutes 
of  Nevada,  1877,  page  215. 

Exhibit  12. 

Senate  Joint  Memorial  and  Resolution  relat- 
ing to  Pyramid  Lake  Reservation  No.  VIII 
passed  February  6,  1885.  Statutes  of  Nevada 
1885,  page  143. 

Exhibit  13. 

'^An  Act  Relating  to  the  Proving  of  Indian 
War  Claims".  Approved  February  27,  1885. 
Chapter  XL VI  Statutes  of  Nevada  1885,  page 
47. 

Exhibit  14. 

^^An  Act  Relating  to  the  Proving  of  Indian 
War  Claims".  Chapter  XXXV.  Approved  Feb- 
ruary 8,  1887.  Statutes  of  Nevada  1887,  page  40. 

Exhibit  15. 

^^An  Act  Relating  to  the  Proving  of  Indian 
War  Claims".  Chapter  XXIX.  Approved  Feb- 
ruary 13,  1889.  Statutes  of  Nevada  1889,  page 
32.  [35] 

Exhibit  16. 

''An  Act  Relating  to  the  Proving  Up  of  In- 
dian War  and  Indian  Depredation  Claims'*. 
Chapter  CX.  Approved  March  17,  1903.  Stat- 
utes of  Nevada  1903,  page  205. 
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Exhibit  17. 

Memorial  and  Joint  Eesolution  relating  to 
Pyramid  Lake  Reservation  No.  VIII,  passed 
March  6,  1903,  Statutes  of  1903,  page  228. 

Exhibit  18. 

Senate  Jomt  Resolution  No.  4  approved  Feb- 
ruary 14,  1929.  Statutes  of  1929,  page  429. 

Exhibit  19. 

Senate  Joint  Resolution  No.  31  Statutes  of 
Nevada  1937,  page  571. 

W.  M.  KEARNEY 

Attorney    for    Defendants    in 
Cases  #2741  and  #2744 
DOUGLAS  A.  BUSEY 

Attorney    for    Defendants    in 
Cases  #2742,  2743,  and  2745 

It  is  hereby  stipulated  by  and  between  Plaintiff's 
attorney  and  the  attorneys  for  the  respective  De- 
fendants that  the  Resolutions,  Memorials  and  Stat- 
utes above  offered  in  evidence  may  be  offered  by 
reference  only  to  the  Statute  book  and  page  number 
thereof  where  such  Statute,  Resolution  or  Memorial 
may  be  found. 

Dated:  October  18,  1940. 

THOMAS  O.  CRAVEN 

Attorney  for  Plaintiff. 
W.  M.  KEARNEY 
DOUGLAS  A.  BUSEY 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  Oct.  19th,  1940.  [36] 


Garaventa  Land  etc.  Co,  35 

[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 
of  Monday,  January  6,  1941 

Upon  motion  of  Thomas  O.  Craven,  Esq.,  Assis- 
tant United  States  Attorney,  and  opposing  counsel 
stijjulating  and  agreeing  thereto,  it  is  ordered,  sub- 
ject to  the  further  order  of  the  Court,  that  these 
cases  will  stand  submitted,  with  the  understanding 
that  the  objections  made  by  both  sides  as  to  the 
admissibility  of  the  evidence  can  be  ruled  upon  at 
the  tune  such  matters  are  decided  on  the  merits. 

[37] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  COURT 
of  Saturday  March  8,  1941 

This  case  having  heretofore  been  tried,  submitted 
to  and  by  the  Court  taken  under  advisement,  it  is 
ordered  that  judgment  enter  for  the  defendants. 
The  Court  now  files  written  opinion.  At  the  request 
of  Miles  N.  Pike,  Esq.,  United  States  Attorney,  an 
exception  to  this  ruling  is  noted  for  counsel  for  the 
plaintiff.  [38] 

Filed  March  8th,  1941. 

0.  E.  BENHAM, 

Clerk. 

By  , 

Deputy. 
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In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  District  of  Nevada 

No.  2741. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 


GARAVENTA    LAND    &    LIVESTOCK    COM- 
PANY, a  corporation,  et  al., 

Defendants. 

OPINION  AND  DECISION 

Norcross,  District  Judge. 

This  is  an  action  to  recover  possession  of  certain 
lands,  containing  236.14  acres,  within  the  exterior 
boundaries  of  the  Pyramid  Lake  Indian  Reserva- 
tion. Basis  of  recovery  is  alleged  failure  to  comply 
with  the  provisions  of  the  Act  of  Congress  of  June 
7,  1924,  entitled  '^An  act  for  the  relief  of  settlers 
and  town-site  occupants  of  certain  lands  in  the 
Pyramid  Lake  Indian  Reservation,  Nevada, ''  43 
U.  S.  Stats.  596,  Title  25,  U.  S.  C.  A.,  p.  344,  and 
regulations  promulgated  thereunder.  Section  1  of 
said  Act  provides : 

^^That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  sell  to  settlers  or  their  transferees, 
under  such   terms,   conditions,   and   price   per 
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acre  as  the  said  Secretary  may  prescribe,  any 
lands  *  ^  -^  that  have  been  settled  upon,  occu- 
pied, and  improved  by  said  settlers  and  their 
transferees  in  good  faith  for  a  period  of  twenty- 
one  years  or  more  immediately  preceding  the 
passage  of  this  Act:  *  *  *  Provided  further, 
That  said  sales  shall  be  by  private  cash  entry 
after  it  has  been  shov;n  ^'  '^  *  that  the  lands  ap- 
plied for  have  been  settled  upon,  occui)ied,  and 
improved  as  required  by  this  Act.  *  *  ^-  The 
proceeds  of  said  sales  shall  be  ^  "^  "^  for  the 
Piute  Indians  of  the  said  Pyramid  Lake  In- 
dian Reservation.'^  [39] 

Section  2  of  said  Act  deals  with  sales  of  lands 
in  the  town  of  Wadsworth  within  said  Reservation. 

Section  3  provides: 

^'That  titles  to  lands  ^  *  *  acquired  by  pat- 
ents heretofore  issued  by  the  United  States  to 
any  railroad  company,  individual,  or  the  State 
of  Nevada,  or  by  certification  of  the  State  of 
Nevada,  are  hereby  confirmed. '^ 

Section  4  provides: 

*'A11  sales  in  accordance  with  section  1  of 
this  Act  shall  be  made  through  the  local  land 
office  within  ninety  days  after  the  price  of  the 
land  shall  have  been  fixed  by  the  Secretary  of 
the  Interior :  Provided,  That  where  entry  is  not 
made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take 
possession  thereof  for  the  use  and  benefit  of  the 
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Piute   Indians    of   the   Pyramid   Lake    Indian 
Reservation." 

The  complaint  alleges  that  on  or  about  May  7, 
1925,  pursuant  to  said  Act  and  the  Regulations  pro- 
mulgated thereunder,  the  Defendant,  Garaventa 
Land  and  Livestock  Company,  made  application  to 
the  Department  of  Interior  to  enter  upon  and  to 
purchase  the  lands  in  question,  and,  pursuant  to  said 
Act  and  Regulations,  such  application  was  allowed, 
and  said  defendant  did  enter  upon  said  lands  and 
was  required  to  and  did  agree  to  pay  plaintiff  there- 
for, as  purchase  price  thereof,  the  total  sum  of 
$4,005.70,  plus  interest  at  4%  per  aimum  on  all  un- 
paid principal,  such  interest  to  be  paid  on  or  before 
April  10,  1936.  That  said  defendant  has  failed,  re- 
fused and  neglected  to  pay  said  purchase  price  or 
interest,  except  the  sum  of  $1,853.92,  which  sum  was 
paid  on  or  about  June,  1925,  and  defendant  has  paid 
no  further  sum  on  said  purchase  price  since  said 
date.  That  on  or  about  May  13,  1936,  the  entry  of 
said  defendant  upon  said  lands,  and  its  right  to 
purchase  the  same,  was  cancelled  by  the  Depart- 
ment of  the  Interior,  pursuant  to  the  terms  of  said 
Act  and  said  Regulations,  and  on  March  10,  1936, 
said  defendant  was  served  with  written  notice  of 
such  cancellation.  [40] 

The  answer  filed  by  defendant  corporation  denies 
refusal  and/or  neglect  to  pay  said  i)urchase  price 
or  the  interest  thereon,  except  said  sum  of  $1,853.92, 
and  alleges  that  ever  since  the  year  1865,  the  de- 
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fendant,  by  itself,  and  through  its  predecessors  and 
grantors  in  interest  has  been  in  possession  and  ac- 
tual occupation  of  the  lands  described,  improved 
the  same  and  diverted  water  from  the  Truckee  River 
by  means  of  dams  and  ditches  for  irrigation  pur- 
poses and  constructed  improvements  thereon  con- 
sisting of  houses,  barns,  stables,  corrals  and  enclosed 
the  same  with  fence.  That  at  the  time  of  original 
entry  upon  said  land  by  the  grantors  and  predeces- 
sors of  defendant,  the  bovmdaries  of  said  Reserva- 
tion had  never  been  surveyed  and  were  not  so  sur- 
veyed or  marked  mitil  the  year  1874.  That  after 
making  said  contract  of  purchase,  pursuant  to  said 
Act  of  1924,  defendant  was  granted  an  extension  of 
time  within  which  to  complete  the  payment  of  the 
purchase  price  and  interest.  That  during  the  finan- 
cial depression,  commencing  about  the  year  1930, 
defendant  found  itself  heavily  in  debt  and  impos- 
sible to  obtain  funds  with  w^hich  to  pay  the  balance 
of  said  purchase  price.  That  further  extensions  of 
time  were  obtained  to  raise  the  money  to  complete 
said  purchase  price.  That  defendant  carried  on  ne- 
gotiations to  raise  said  purchase  price  and  when  de- 
fendant obtained  said  funds  and  made  an  offer  to 
pay  the  same,  said  funds  w^ere  refused  on  the  basis 
that  the  said  contract  had  been  cancelled.  That  de- 
fendant has  offered  to  pay  to  plaintiff  the  said 
amount  of  purchase  money  together  with  interest 
and  has  tendered  the  same  to  the  Register  and  Re- 
ceiver of  the  United  States  Land  Office  at  Carson 
City,  Nevada,  but  said  officers  refused  to  accept  said 
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payment  and  still  and  now  refuse  to  accept  the 
same;  that  the  defendant  has  at  all  times  kept  the 
said  tender  and  payment  good  and  still  and  now 
offers  to  pay  the  said  purchase  money,  with  interest, 
in  full.  [4-1]  Defendant  prays  judgment  that  plain- 
tiff take  nothing  by  its  complaint;  that  defendant 
be  avx'arded  judgment  requiring  plamtiff  to  accept 
the  said  purchase  moneys  heretofore  and  now  ten- 
dered and  that  patent  be  directed  to  be  issued  to 
defendant  for  said  lands  and  for  such  other  and 
further  relief  as  to  the  Court  seems  just  and  equi- 
table. 

This  and  other  similar  actions,  consolidated  for 
hearing,  presents  the  question  of  the  legal  rights  of 
the  respectiye  parties  to  certain  lands  within  the 
exterior  boundaries  of  the  Pyramid  Lake  Indian 
Reservation. 

The  lands  in  question,  in  the  main,  haye  been 
continuously  occupied  and  improved  by  defendants 
and  their  grantors  and  predecessors  in  interest  for 
the  past  seventy  or  more  years,  the  earliest  occupa- 
tion of  settlers  thereon  being  about  the  year  1863, 
and  a  number  were  made  in  1865  and  1866.  Water 
rights  on  lands  involved  in  two  of  the  cases  are  of 
dates  1880  and  1890.  The  Reservation  was  officially 
established  by  j^roclamation  of  President  Grant, 
March  23,  1874.  In  1859,  the  Indian  Superintendent 
located  at  Salt  Lake  City,  Utah,  recommended  to 
the  Superintendent  of  Indian  Affairs  at  Washing- 
ton, 1).  C.  that  Pyramid  Lake  and  Walker  Lake, 
with  adjacent  lands  surrounding,  in  then  Western 
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Utah  Territory,  be  set  apart  and  reserved  as  and 
for  Reservations  for  Indians  residing  in  the  vi- 
cinity thereof.  This  recommendation  was  ajjproved 
and  the  Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Office  advised  accord- 
ingly. No  further  official  action  appears  to  have  been 
taken  respecting  said  Reservations  until  the  Presi- 
dent's Proclamation  in  1874.  In  the  case  of  United 
States  V.  Walker  River  Irrigation  District,  104  F. 
2d.  334,  338,  the  Circuit  Court  of  Appeals  of  this 
Circuit  held  that  the  executive  order  of  President 
Grant  of  1874,  related  back  to  1859,  and  is  con- 
trolling in  this  case.  See  also  decision  of  this  Court 
in  the  same  case  to  the  same  effect,  11  F.  Supp.  158, 
162.  [42] 

It  is  a  matter  of  well  known  history  that  follow- 
ing the  settlement  of  white  colonists  on  the  Amer- 
ican continent  prior  to  the  Revolution  and  subse- 
quent thereto  for  more  than  a  century,  differences 
arose  between  the  Indian  inhabitants  and  the  white 
settlers  respecting  their  claimed  respective  rights 
to  the  occupied  domain.  Instances  where  actual 
warfare  followed  are  numerous.  The  section  of  the 
Nation  acquired  by  the  Treaty  of  Guadalupe  Hid- 
algo, concluding  the  Mexican  War,  was  subject  to 
the  same  conditions.  The  discovery  of  gold  in  Cali- 
fornia in  1848,  attracted  emigrants  in  large  numbers 
to  that  section.  From  the  Indian's  point  of  view,  the 
white  emigration  interfered  with  their  prior  rights 
of   possession,   particularly,   rights   to   maintain   a 
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livelihood  from  hunting,  fishing  and  other  natural 
products. 

President  Grant,  who  issued  the  Executive  Orders 
of  May  24,  1874,  affirmmg  the  establishment  of  the 
Pyramid  Lake  and  Walker  Lake  Indian  Reserva- 
tions, had  served  as  commanding  officer  at  a  fort 
established  at  Humboldt  Bay,  California,  in  the 
early  50 's,  to  deal  with  the  Indian  situation  in  that 
section  and,  hence,  was  familiar  with  the  situation 
in  the  far  West  generally  including  that  of  the  then 
Territory  of  Utah.  In  his  message  to  Congress  of 
December  7,  1874,  he  said, 

^'The  policy  adopted  for  the  management  of 
Indian  affairs,  known  as  the  peace  policy,  has 
been  adhered  to  with  most  beneficial  results. 
It  is  confidently  hoped  that  a  few  years  more 
will  relieve  our  frontiers  from  the  danger  of 
Indian  depredations." 

The  Indian  situation  in  the  Territory  of  Utah  in 
1859,  and  thereafter  in  the  Territory  and  State  of 
Nevada,  is  quite  fully  covered  in  the  opinion  of 
Judge  St.  Sure,  11  F.  Supp.  162,  cited  supra.  Refer- 
ence here  will  be  made  only  to  the  fact  that  by 
reason  of  occurrences  in  1859,  two  engagements 
occurred  in  1860,  within  what  later  was  determined 
to  be  within  the  confines  of  the  Reservation  known 
respectively  as  the  [43]  First  and  Second  Battle  of 
Pyramid  Lake.  In  the  First  the  Indians  were  vic- 
torious and  in  the  Second  they  were  defeated.  In 
1863,  three  several  calls  were  made  on  the  Governor 
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of  the  Territory  of  Nevada  to  raise  troops  to  aid 
in  keeping  open  the  overland  stage  and  emigrant 
route  to  California,  threatened  with  closure  by 
warring  Indians. 

By  Acts  of  Congress  of  1862  and  1864,  provision 
was  made  for  the  extension  of  a  railroad  system 
to  the  Pacific  Coast,  in  aid  of  which,  land  grants 
were  made  for  a  two  hundred  feet  right  of  way  and 
odd  numbered  sections  of  the  public  domain  for  a 
width  of  twenty  miles  on  each  side  of  the  right  of 
way.  The  Central  Pacific  Railroad  was  completed  in 
1869,  and  crossed  the  southern  portion  of  the  Pyra- 
mid Lake  Indian  Reservation.  A  railroad  division 
point  was  established  at  Wadsw^orth  w^ithin  the  ex- 
terior boundaries  of  said  Reservation.  The  State 
of  Nevada  was  admitted  in  1864  and  its  enabling 
act  provided  a  grant  of  the  16th  and  36th  sections 
of  each  township.  Lands  within  the  Reservation 
so  granted  to  tjie  State  and  Central  Pacific  Railroad 
have  been  recognized  as  not  affected  by  any  prior 
withdrawal  in  respect  to  the  said  Reservation. 

At  the  time  of  the  Admission  of  the  State  of 
Nevada  into  the  Union  of  States,  October  31,  1864, 
there  had  been  no  surveys  of  public  lands  within  its 
confines.  Such  surveys  were  not  begun  until  about 
the  year  1866.  The  discovery  of  the  Comstock  Lode 
in  1859  was  the  occasion  of  a  rapid  increase  of  popu- 
lation in  the  adjacent  territory.  This  occasioned  a 
demand  for  agricultural  products  which  tjie  region 
was  able  to  produce.  The  State  being  within  the  arid 
region,  irrigation  was  necessary  for  substantial  de- 


44  TJuited  States  of  America  vs. 

velopment  of  lands  available  for  such  reclamation. 
White  settlers  entered  upon  such  lands  in  Western 
Nevada  and  diverted  waters  from  the  Truckee,  Car- 
son and  Walker  Rivers  for  the  irrigation  thereof. 
The  Federal  land  laws  then  recognized  such  original 
locators  to  have  a  prior  right  to  [44]  acquire  patent 
to  such  lands  when  surveyed  and  open  to  entry  in 
a  Federal  Land  Office.  The  lands  here  in  question 
were  so  settled  upon  and  improved.  Where,  with- 
out the  knowledge  of  the  settler,  the  land  had  there- 
tofore been  withdraA\^i  from  entry,  it  was  the  com- 
mon practice  to  permit  the  settler,  notwithstanding 
such  withdrawal,  to  obtain  title  or  to  aid  him  in 
acquiring  other  lands  in  substitution.  The  settler, 
however,  possessed  no  enforceable  rights  therein 
adverse  to  the  Government. 

The  Federal  Reclamation  Act  of  June  17,  1902, 
as  revised  and  amended  in  1924,  43  Stat.  701,  T.  43 
TJ.S.C.A.  Sec.  371  et  seq.,  made  provision  for  Fed- 
eral aid  in  the  reclamation  of  arid  lands.  The  first 
Project  established  imder  this  law,  July  2,  1902,  is 
knowai  as  the  Truckee-Carson  or  Newlands  Project. 
Following  its  establishment,  two  suits  were  insti- 
tuted in  this  Court  by  the  United  States  as  Plaintiff 
to  determine  prior  existing  water  rights  on  both 
the  Truckee  and  Carson  Rivers.  The  Project  was 
located  near  Fallon  approximately  thirty  miles  from 
the  southerly  end  of  Pyramid  Lake  Indian  Reserva- 
tion. In  what  is  known  as  the  Truckee  River  Suit, 
a  temporary  restraining  order  was  entered  Feb- 
ruary 13,  1926,  making  a  preliminary  determination 
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of  the  then  existing  water  appropriations  thereto- 
fore made  upon  said  River,  designated  ('laim  No. 
1  etc.  to  No.  744.  Claims  Nos.  1  to  4,  inclusive,  relate 
to  rights  of  the  United  States  under  the  general 
designation  ^^ Government  Right,"  Claim  No.  1,  sub- 
headed:  ^^ Indian  Ditch,''  deals  with  water  rights 
^^for  the  use  and  benefit  of  the  Indians"  on  said 
Reservation  to  the  extent  of  3130  acres.  Claim  No. 
2,  subheaded  ^^ Indian  Allotments,"  deals  with  water 
rights  for  such  allotments  when  made.  Claims  Nos.  3 
and  4  deal  with  the  construction  of  a  dam  and  canal 
and  storage  in  Lake  Tahoe  for  the  Project  in  gen- 
eral. The  said  Restraining  Order  deals  with  the  De- 
fendant herein  and  defendants  in  other  similar  [45] 
pending  actions,  occupying  lands  within  said  Reser- 
vation, in  the  same  manner  as  other  land  owners 
and  water  claimants  without  the  limits  of  the 
Reservation. 

It  has  been  urged  upon  the  part  of  the  defendants 
in  the  several  actions  that  plaintiff  is  not  entitled 
to  recover  because  the  equities  are  in  favor  of  the 
several  defendants.  The  Court's  attention  has  been 
called  to  a  memorandum  addressed  to  the  Secretary 
of  the  Interior  by  the  Commissioner  of  Indian 
Affairs  of  date  December  19,  1929,  and  appearing 
in  the  printed  report  of  hearings  before  the  Com- 
mittee on  Indian  Affairs,  United  States  Senate  in 
the  year  1937  on  Senate  Bill  840,  a  portion  of  which 
reads : 

^^The   white    settlers   have    only    such    legal 
rights  as  were  extended  to  them  by  the  Act  of 
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June  7,  1924,  but  their  equities  are  unquestioned 
and  in  view  of  all  the  facts  and  circumstances 
of  this  case,  not  one  of  them  may  be  charged 
\Yith  bad  faith,  and  this  without  regard  to 
whether  the  reservation  be  considered  as  estab- 
lished by  the  Commissioner's  letter  of  1859,  the 
departmental  withdrawal  of  1861,  or  the  Execu- 
tive Order  of  the  President  in  1874.  The  In- 
dians were  not  in  possession  when  the  white 
settlements  were  made,  the  boundary  lines  of 
the  reservation  were  not  clearly  established, 
the  Government  offered  no  opposition  to  the 
settlers,  and  their  claims  were  bought  and  sold 
much  in  the  manner  of  privately  owned  lands. 
The  new  purchasers  took  possession,  and  no 
objection  appears  to  have  been  raised  by  the 
Government/' 

It  is  the  conclusion  of  the  Court  that  it  is  unneces- 
sary to  consider  the  question  of  the  equities  of  the 
case  otherwise  than  any  possible  bearing  which 
they  may  have  in  the  construction  of  the  statute  in 
question.  The  statute,  by  section  1,  confers  power 
in  the  Secretary  of  the  Interior  ''to  sell  to  settlers 
or  their  transferees,  imder  such  terms,  conditions, 
and  price  per  acre  as  the  said  Secretary  may  pre- 
scribe *  *  * ;  Provided  further.  That  said  sales  shall 
be  by  private  cash  entry  *  ^  *  /'  By  section  4,  it  is 
provided  that  all  sales  *  *  *  shall  be  made  through 
the  local  land  office  ^^ithin  ninety  days  after  the 
price  of  the  land  shall  have  been  fixed  by  the  Secre- 

[46] 
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tary  of  the  Interior ;  Provided,  That  where  entry  is 
not  made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take 
possession  thereof  *  *  *  ." 

The  use  of  the  words  ^Herms"  and  ^^ conditions," 
clearly  show  that  in  order  to  effect  an  entry  upon 
the  occupied  lands  where,  as  in  this  case,  the  total 
price  therefor  is  not  required  to  be  paid  in  full  at 
one  time  but  a  part  cash  payment  only  is  required 
and  time  or  times  allowed  for  subsequent  cash  pay- 
ments with  interest  to  accure  tjiereon,  a  prescribed 
cash  payment  on  account  of  the  total  purchase  price, 
made  within  the  ninety  days  period,  effects  an  entry 
within  the  clear  meaning  of  the  statute.  We  here 
have  a  special  statute  to  consider  dealing  with  an 
unusual  situation  respecting  the  public  lands.  The 
statute  requires  that  sales  shall  be  made  through 
the  local  land  office  within  ninety  days  after  the 
price  of  the  land  shall  have  been  fixed  and  that 
where  entry  is  not  made  within  the  time  specified, 
the  United  States  shall  enter  upon  the  premises 
and  take  possession  thereof.  Where,  as  in  this  case, 
under  the  terms  and  conditions  of  the  sale,  an  initial 
part  payment  only  was  required,  then,  unless  that 
part  payment  be  deemed  to  constitute  the  ^* entry" 
required  to  be  made  within  ninety  days,  then  a 
legal  entry,  under  the  terms  and  conditions  as  pre- 
scribed by  the  Secretary  of  the  Interior  would  not 
be  effected  although  subsequent  payments  were 
made  within  the  times  specified.  In  the  view  of  the 
Court,  the  statute  was  correctly  construed  by  the 
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Secretary  of  the  Interior  in  this  respect  and  that 
the  partial  payment  made  constituted  entry  \Yithin 
the  meaning  of  the  statute.  Another  consideration 
supporting  this  view  is  that  the  statute  placed  no 
limitations  on  the  sale  price  to  be  fixed  by  the  Secre- 
tary and  the  price  as  fixed  was  in  excess  of  those  re- 
quired in  ordinary  sales  of  land  within  the  public 
domain.  The  initial  payment  Avas  in  excess  of  such 
amount.  [47] 

We  come  now  to  the  question  whether  a  subse- 
quent default  or  defaults  in  deferred  payments 
would  present  a  condition  which  would  require  the 
United  States  to  ^^  enter  upon  the  premises  and  take 
possession  thereof."  This  requirement,  however, 
only  exists  ^Svliere  entry  is  not  made  within  the 
time  specified.''  Such  default  or  defaults  would  not 
require  such  drastic  remedy  to  fully  protect  the 
interests  of  the  United  States  in  the  sale  agreement. 
We  are  here  dealing  with  a  special  statute  authoriz- 
mg  land  sales  ^^  under  such  terms,  conditions  and 
price  as  the  said  Secretary  may  prescribe."  If,  as 
in  this  case,  an  agreement  of  sale  is  entered  into 
and  part  payment  made,  default  in  other  payments 
may  be  enforced  and,  if  not  otherwise  paid  with 
interest  and  costs  all  interest  or  equities  in  the  land 
in  question  would  be  liable  therefor  and  if  payments 
not  made,  all  equities  of  the  settler  could  be  ter- 
minated. Delay  in  payments,  according  to  the 
answer,  w^ere  due  to  financial  difficulties  occasioned 
in  whole  or  in  part  by  the  depression.  As  soon  as 
money  could  be  raised  it  was  tendered.  It  is  not  the 
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policy  of  the  Government  to  enforce  strictly  the 
provisions  of  the  land  lav/s  against  settlers  on  the 
public  domain  where  circumstances,  like  those  oc- 
casioned during  a  period  of  depression,  may  make 
it  difficult  for  such  settlers  to  comply.  See  statutes 
dealing  with  such  conditions  during  the  years  1929 
to  1936,  inclusive,  in  so  far  as  homestead  settlers 
or  entrymen  were  concerned.  T.  43  U.S.C.A.,  Sees. 
237a  to  237e. 

It  is  the  conclusion  of  the  Court  that  plaintiff  is 
not  entitled  to  the  judgment  prayed  for  in  the  com- 
plaint or  any  judgment  in  this  action;  that  the  de- 
fendant is  entitled  to  judgment  to  the  effect  that  its 
tender  be  accepted  and  that  it  is  entitled  to  receive 
l)atent  for  said  land.  It  is,  therefore,  ordered  that 
judgment  be  entered  accordingly. 

Dated  this  8th  day  of  March,  1941. 

(Signed)  FRANK  H.  NORCROSS, 

District  Judge. 

[Endorsed] :  Filed  March  8th,  1941.  [48] 
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(Title  of  District  Court  and  Cause.) 

NOTICE  OF  MOTION. 

To  the  Above-Named  Defendants,  and  to  Wm.  M. 
Kearney,  Esq.,   Their  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice: 
That  the  plaintiff  will,  by  its  attorneys,  at  the  Court- 
room of  the  above-entitled  Court,  in  the  Federal 
Building,  Room  310,  at  Reno,  Washoe  Coimty,  State 
and  District  of  Nevada,  on  Friday,  the  11th  day  of 
April,  1941,  at  the  hour  of  2:00  o'clock  P.  M.  of  said 
day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
move  said  Court  to  reconsider  its  Opinion  and  De- 
cision filed  in  the  above-entitled  cause  on  March  8, 
1941. 

That  said  Motion  will  be  made  upon  the  grounds 
and  for  the  reasons  as  set  forth  in  the  w^ritten  Mo- 
tion filed  in  the  above-entitled  Court  and  cause,  a 
true  and  correct  copy  of  w^hich  motion  is  attached 
hereto,  and  made  a  part  hereof. 

You  Will  Further  Take  Notice:  That  at  the 
hearing  of  said  Motion,  counsel  wdll  rely  upon  all 
of  the  pleadings  and  [49]  other  papers  on  file  in 
said  cause,  upon  said  Motion,  and  upon  this  Notice 
of  Motion. 

You  Will  Further  Take  Notice:  That  the  relief 
sought  by  said  Motion  is  for  the  Court  to  reconsider 
its  said  Opinion  and  Decision,  and  for  an  Order 
that  a  judgment  be  rendered  for  and  on  behalf  of 
plaintiff. 
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Dated:  This  3rd  day  of  April,  1941. 
MILES  K  PIKE, 

United  States  Attorney. 

Due  receipt  and  service  of  the  foregoing  Notice  of 
Motion,  and  Motion,  by  copy,  is  hereby  admitted 
this  3rd  day  of  April,  1941. 

WM.  M.  KEARNEY. 

[Endorsed] :  Filed  April  3rd,  1941.  [50] 
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MOTION    FOR    RECONSIDERATION    OF 
OPINION  AND  DECISION 

Filed  March  8,  1941. 

Comes  now  the  United  States  of  America  by  its 
attorneys  and  moves  this  honorable  court  to  re- 
consider its  opinion  and  decision  filed  in  the  above- 
entitled  cause  on  March  8,  1941,  and  for  reason 
therefor  says: 

1.  That  the  court  is  without  jurisdiction  to  enter 
a  judgment  requiring  the  United  States  of  America 
to  accept  defendants'  tender  or  to  issue  a  patent 
to  the  defendants,  since  the  United  States  has  not 
consented  to  be  sued. 

2.  That  the  order  for  judgment  is  erroneous 
and  contrary  to  law  in  that  it  concedes  the  existence 
of  rights  in  the  United  States,  but  refuses  enforce- 
ment of  those  rights,  and  by  operation  of  the  doc- 
trine of  res  judicata  destroys  those  rights. 

3.  That  the  order  for  judgment  denying  relief 
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to  the  United  States  but  requiring  the  acceptance  of 
defendants'  tender  and  the  issuance  of  a  patent  to 
defendants  is  erroneous  and  contrary  to  law,  since 
it  leaves  defendants  without  [51]  obligation  to 
renew  their  tender  and  leaves  the  United  States 
without  power  to  compel  payment  or,  in  the  alter- 
native, to  recover  the  land. 

4.  That  the  order  for  judgment  is  erroneous  and 
contrary  to  law  in  that  it  denies  to  the  United  States 
the  relief  to  which  it  is  entitled,  namely,  the  pos- 
session of  the  land  in  suit. 

UNITED  STATES  OF  AMERICA 
By  MILES  N.  PIKE 

United    States    Attorney    for 
the  District  of  Nevada. 

Service  of  copy  admitted  this  1st  day  of  April, 
1941. 

W.  M.  KEARNEY 

[Endorsed] :  Filed  April  2,  1941.  [52] 
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MINUTES  OF  COURT 
of  Monday,  June  2,  1941 

Plaintiff's  Motion  for  Reconsideration  of  Opinion 
and  Decision  having  been  argued,  submitted  on 
briefs  and  by  the  Court  taken  vmder  advisement,  it 
is  ordered  that  plaintiff's  motion  for  reconsideration 
of  opinion  and  decision  be,  and  the  same  hereby  is, 
denied.  An  exception  to  this  ruling  is  granted  coun- 
sel for  the  plaintiff.  [53] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REQUEST  FOR  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Now  comes  the  plaintiff  in  the  above-entitled  ac- 
tion and  requests  the  court  to  enter  findings  of  fact 
and  conclusions  of  law  in  this  case  pursuant  to  Rule 
52(a)  and  suggests  and  requests  that  the  court  en- 
ter the  following  findings  of  fact  and  conclusions 
of  law: 

FINDINGS  OF  FACT 

1.  This  is  an  action  brought  by  the  United  States 
to  recover  land  now  occupied  under  a  claim  of  own- 
ership by  the  defendant  Garaventa  Land  &  Live- 
stock Company  and  which  consists  in  the  following 
parcels : 

T.  20  N.,  R.  24  E.,  M.  D.  M.,  Nev.,  Sec.  4 
NE  SW,  NW  SW,  SW  SW,  SE  SW,  SVs  SW 
NW,  Sy2  SE  NW,  Sec.  9,  Lot  17,  containing 
236.14  acres. 

These  tracts  of  land  are  located  within  the  bound- 
aries of  the  [54]  Pyramid  Lake  Indian  Reservation, 
which  Vvas  created  on  November  29,  1859,  by  execu- 
tive order. 

2.  On  June  7,  1924,  the  defendant,  Garaventa 
Land  and  Livestock  Company  was  in  possession  of 
the  lands  and  it  and  its  grantors  and  predecessors 
in  interest  had  been  in  possession  for  sixty  or  more 
years,  the  earliest  occupation  of  settlers  thereon  be- 
ing about  the  year  1863  and  after  the  withdrawal 
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of  the  lands  from  the  public  domain  by  the  establish- 
ment of  the  Pyramid  Lake  Indian  Reservation. 

3.  The  defendant  has  never  paid  the  United 
States  anything  for  the  use  and  occupancy  of  the 
lands. 

4.  The  defendants  have  never  established  or 
sought  to  establish  any  rights  to  the  land  mider  any 
act  of  Congress  except  that  approved  on  June  7, 
1924  (43  Stat.  596). 

5.  On  February  7,  1925,  the  First  Assistant 
Secretary  of  the  Interior  approved  the  report  of 
examiners  appointed  to  classify  and  appraise  the 
lands  above  described  which  report  contained  an 
appraisal  of  the  lands  at  $7,395.70.  The  Assistant 
Secretary  ruled  that  the  claimants  should  have  90 
days  from  February  7,  1925,  within  which  to  pay  the 
appraised  price  of  the  land  to  the  Register  and 
Receiver  of  the  General  Land  Office,  together  with 
the  fees  and  commissions. 

6.  On  May  1,  1925,  the  following  telegram  of  the 
Commissioner  of  the  Land  Office,  approved  by  the 
Secretary  of  the  Interior,  was  sent  to  the  Register 
and  Receiver  at  Carson  City,  Nevada: 

Referring  to  Regulations  of  March  3,  1925,  Pyra- 
mid Lake  Indian  lands  allow  settlers  making  appli- 
cation on  or  before  May  8,  1925,  to  pay  all  cash  or 
one-fourth  down  balance  in  three  equal  annual  in- 
stallments with  interest  on  deferred  installments 
at  five  percent  per  amium.  [55] 
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On  May  7,  1925,  the  Secretary  of  the  Interior  wired 
the  Register  and  Receiver  of  the  General  Land 
Office  in  Carson  City,  Nevada,  the  following: 

Matter  Pyramid  Lake  lands,  settlers  required  to 
pay  one-fourth  down  with  application.  If  any  ap- 
plications filed  by  peoi)]e  unable  to  make  full  one- 
fourth  payment  tomorrow,  you  are  authorized  to 
receive  payment  of  such  part  of  amount  as  they  are 
able  to  make,  if  accompanied  by  promise  to  raise 
additional  amount  and  pay  same  within  30  days. 
In  such  cases,  receive  and  suspend  the  application 
pending  payment  of  the  full  one-fourth  within  the 
specified  time. 

Pursuant  to  such  appraisements  and  revised  regula- 
tions the  defendant,  Garaventa  Land  &  Livestock 
Company  made  application  on  May  7,  1925,  to  pur- 
chase the  described  land  and  filed  the  affidavits  re- 
quired by  the  regulations  of  the  Department  of  the 
Interior,  and  paid  $1,853.92,  which  was  $5.00  more 
than  one-  fourth  of  the  purchase  price.  On  Septem- 
ber 16,  1925,  the  General  Land  Office  allowed  the 
application.  To  date  no  further  payment  or  tender 
of  payment  on  this  entry  has  been  made  by  the  de- 
fendant company. 

7.  On  December  29, 1931,  the  defendant  company 
received  notification  by  mail  that  the  Commissioner 
required  payment  of  one-third  of  the  deferred  pay- 
ments together  with  one-third  of  the  accrued  in- 
terest on  or  before  Januaiy  31,  1932,  and  the  bal- 
ance to  be  paid  in  two  equal  annual  installments. 
The  letter  further  stated  that  if  the  first  payment 
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was  not  made  on  or  before  January  31,  1932,  or  an 
appeal  filed,  the  purchase  would  be  cancelled  and 
the  money  already  paid  in  forfeited.  No  payment 
was  made  pursuant  to  this  letter. 

On  November  30,  1934,  the  Department  reduced 
the  purchase  price  to  $4,005.70  and  reduced  the  in- 
terest from  5  percent  to  4  percent  retroactively  to 
December  31,  1934,  and  the  original  payment  was 
to  be  applied  to  the  reduced  purchase  price.  On 
May  24,  [56]  1935,  a  notice  was  again  sent  to  the 
defendant  company  notifying  it  that  if  it  failed  to 
make  payment  Vvithin  thirty  days  of  the  reduced 
jourchase  price,  with  interest,  or  interest  alone,  or 
an  appeal  taken,  the  entries  would  be  cancelled  and 
all  moneys  previously  paid  forfeited.  No  payment 
w^as  made,  but  an  appeal  was  taken  on  the  ground 
that  since  the  appraisal  of  the  land  the  value  had 
greatly  depreciated  so  that  the  appraisals  now  ex- 
ceeded the  market  value  of  the  land.  Upon  the  ap- 
peal the  First  Assistant  Secretary  of  the  Interior 
ruled:  (1)  that  all  interest  must  be  paid  within 
thirty  days,  (2)  that  one-third  of  the  mipaid  prin- 
cipal must  be  paid  within  six  months,  (3)  that  the 
unpaid  principal  would  be  computed  on  the  basis 
of  the  reduced  purchase  price  and  (4)  that  interest 
would  be  computed  by  the  General  Land  Office  from 
the  date  of  default. 

8.  On  March  10,  1936,  the  defendant  company 
received  from  the  Commissioner  a  letter  stating: 

A    recomputation   shows    $2,151.78    purchase 
money   due   and  unpaid  as   of   September  16, 
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1928,  together  with  interest  at  four  jjercent 
from  September  16,  1926,  to  date  of  payment 
which,  if  the  principal  is  not  paid  until  March 
31,  1936,  will  amount  to  $701.09. 

The  same  letter  advised  that  the  defendant  com- 
pany was  allowed  thirty  days  within  which  to  pay 
the  $701.09,  in  default  of  which  payment  the  entries 
would  be  cancelled  without  further  notice  from  the 
General  Land  Office.  On  May  13,  1936,  no  payment 
having  been  made,  the  Commissioner  of  the  Gen- 
eral Land  Office  cancelled  the  entries.  By  letter 
dated  June  2,  1936,  the  defendant  company  was 
given  notice,  received  by  it  on  June  5,  1936,  to 
vacate  on  or  before  September  30,  1936,  the  lands 
covered  by  its  entry. 

CONCLUSIONS  OF  LAW 

I. 

Under  the  Act  of  June  7,  1924,  the  defendant  was 
entitled  [57]  to  purchase  the  land  by  cash  entry 
within  90  days  of  February  7,  1925,  the  date  of 
approval  of  the  appraisal  by  the  First  Assistant 
Secretary  of  the  Interior. 

IL 

The  extensions  of  time  for  payment  granted  by 
the  Secretary  of  the  Interior,  if  they  had  any  effect 
at  all,  merely  deferred  the  operation  of  the  ])ro- 
vision  of  the  Act  of  June  7,  1924,  requiring  the 
United  States  to  enter  upon  and  take  possession  of 
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the  land  upon  the  failure  of  the  defendant  to  com- 
ply with  the  statute.  Upon  the  expiration  of  the 
last  extension  and  the  failure  of  the  defendant  to 
comply  vrith  the  statute  the  rights  of  the  defendants 
terminated  and  it  became  the  duty  of  the  United 
States  to  take  possession  of  the  land  as  required 
by  the  statute.  This  suit  was  properly  brought  for 
that  purpose. 

III. 

The    United    States   is   entitled   to    judgment   as 
prayed  in  its  complaint. 

Respectfully  submitted, 

THOMAS  O.  CRAVEN 
Asst.  United   States  Attor- 
ney   for    the    District    of 
Nevada 

[Endorsed] :    Filed  June  4,  1941.  [58] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Garaventa  Land  and  Livestock  Co.,  a  corpora- 
tion, Joe  Garaventa,  Louise  Garaventa,  his 
wife,  Frank  Garaventa  and  William  Garaven- 
ta, First  Doe,  Second  Doe,  Third  Doe  and 
Fourth  Doe,  the  above  named  defendants,  and 
William  M.  Kearney  and  Douglas  A.  Busey, 
their  attorneys. 

You  and  Each  of  You  will  take  notice  that  the 
plaintiff,  United  States  of  America,  hereby  appeals 
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from  the  judgment  rendered  in  the  above  entitled 
court  and  cause  on  the  8th  day  of  March,  1941,  and 
the  whole  thereof,  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated:  June  7,  1941. 

MILES  N.  PIKE 

United  States  Attorney 
By:    THOMAS  O.  CRAVEN 

Ass't.  U.  S.  Attorney 

[Endorsed] :    Filed  June  7,  1941.  [59] 


[Title  of  District  Court  and  Cause.] 

MOTION. 

Comes  Now  the  Plaintiff,  the  United  States  of 
America,  by  and  through  Miles  N.  Pike,  United 
States  Attorney,  and  moves  the  above  entitled 
Court  for  an  Order  extending  its  time  to,  and  in- 
cluding, the  4th  day  of  September,  1941,  for  filing 
the  Record  on  Appeal  in  the  above-entitled  cause 
with  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  the  docketing  of  said 
above-entitled  cause  therein. 

MILES  N.  PIKE 

United  States  Attorney 
Attorney  for  Plaintiff 
303  Federal  Building 
Reno,  Nevada 

[Endorsed] :    Filed  June  30,  1941.  [60] 
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[Title  of  District  Court  and  Cause.] 

ORDER. 

On  Motion  of  Miles  N.  Pike,  United  States  At- 
torney, and  good  cause  appearing  therefor,  It  Is 
Hereby  Ordered  that  the  Plaintiff,  the  United 
States  of  America,  have  to,  and  including,  the  4th 
day  of  September,  1941,  within  which  to  file  with 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  Record  on  Appeal  in  the  above- 
entitled  action  and  the  docketing  of  said  action 
therein. 

Dated  at  Reno,  Nevada,  this  30th  day  of  June, 
1941. 

FRANK  H.  NORCROSS 
District  Judge. 

[Endorsed] :    Filed  June  30,  1941.  [61] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW. 

This  action  was  filed  by  the  United  States  in  the 
above-entitled  court  on  the  4th  day  of  February, 
1938,  for  the  recovery  of  the  possession  of  lands 
and  premises  described  in  the  complaint  as  follows, 
to-wit : 

NE14   of   SW14,   NWy4  of   SW14,   SWi^   of 

SW14,  SE14  of  sw%,  sVs  of  swy4  of  NW1/4, 

in  the  Sy2  of  SE%  of  the  NWi^  and  Lot  17 
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of  Section  9,  all  in  Township  20  North,  Range 
24  East,  M.  D.  Vk  &  M.,  containing  236.14 
acres. 

1.  That  in  the  year  1861,  the  said  lands  were 
settled  upon  and  occupied  by  the  grantors  and 
predecessors  in  interest  of  defendant,  Garaventa 
Land  &  Livestock  Company,  a  corporation,  and 
ever  since  said  date  have  been  and  still  are  occu- 
pied by  defendant,  Garaventa  Land  &  Livestock 
Company,  and  its  predecessors  in  interest. 

2.  That  immediately  after  occupancy,  the  prede- 
cessors of  said  defendant  improved  said  lands  for 
farming  purposes,  and  buildings,  fences,  and  im- 
provements were  constructed  thereon;  [62]  that  the 
Truckee  River,  a  natural  stream,  is  adjacent  to  the 
said  lands  and  that  artificial  dams  and  ditches  were 
constructed  to  appropriate  and  divert  water  into 
ditches,  by  the  predecessors  in  interest  of  the  de- 
fendant, Garaventa  Land  &  Livestock  Company, 
and  the  said  lands  were  cleared  and  broken  from 
their  raw^  state  and  the  same  were  planted  to  agri- 
cultural crops;  that  by  means  of  the  waters  so  di- 
verted from  said  Truckee  River  through  said  ai'ti- 
ficial  ditches  crops  were  produced  on  said  lands. 
That  said  crops  were  produced  each  and  every  year 
since  about  the  year  1864;  that  at  the  time  the  said 
lands  were  settled  upon,  in  the  year  1861,  the  pub- 
lic surveys  had  not  been  extended  to  include  said 
lands  and  the  same  w^ere  open  and  unsurveyed. 

3.  That  at  the  time  of  the  original  settlement 
upon  said  lands  by  the  predecessors  of  the  defend- 
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ant,  Garaventa  Land  &  Livestock  Company,  the 
Piute  Indians,  for  whom  the  plaintiff  is  no^Y  claim- 
ing rights  on  the  Pyramid  Lake  Indian  Reservation, 
\Yere  a  warlike  tribe  and  were  at  war  with  the 
Whites. 

4.  That  on  May  12,  1860,  what  is  known  as  the 
General  Ormsby  Massacre  took  place  wherein  the 
Piute  Indians  massacred  a  number  of  White  men 
on  the  Truckee  River  in  the  immediate  vicinity  of 
the  lands  described  herein.  Isaac  Roop,  Governor 
of  Nevada  Territory,  addressed  a  letter  to  General 
Clarke,  Department  of  Pacific,  predicting  war  with 
the  Piutes  because  of  the  murder  of  eight  White 
men  by  the  Piute  Indians.  In  the  year  1862,  the 
territorial  legislature  of  Nevada  adopted  a  memor- 
ial to  Congress  relative  to  the  depredations  commit- 
ted by  Indians  in  the  Territory  of  Nevada,  asking 
the  appointment  of  a  commission  to  consider  reimi- 
bursement  of  the  settlers  of  Nevada  and  California 
for  their  expenses  in  protecting  the  settlements; 
[63]  that  said  depredations  so  committed  by  the 
Indians  were  in  the  vicinity  of  the  lands  described 
in  the  complaint  herein.  The  legislature  of  Nevada 
of  1865  passed  a  joint  resolution  askmg  for  a  Fed- 
eral military  force  to  protect  the  Overland  Trail 
and  mail  route  from  Nevada  to  the  Missouri  River 
against  hostile  Indians.  Contained  in  said  resolu- 
tion is  the  following : 

^^The  Indian  massacres  which  occurred  in  the 
summer  and  fall  of  1864  will  now  be  re- 
enacted."  (Stats.  1864-65,  page  462.) 
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In  the  year  1866,  the  legislature  of  Nevada  passed 
a  joint  memorial  addressed  to  Major  Halleck,  com- 
manding Department  of  Pacific,  asking  a  suitable 
force  of  cavalry,  etc.,  to  repress  the  depredations 
of  hostile  Indians  in  Nevada,  declaring  there  had 
been  depredations  ^^  every  year  since  the  settlement 
of  the  territory/'  (Nev.  Laws,  1866,  page  267). 

''That  in  May  and  June,  1861,  the  Overland 
Mail  and  immigrant  routes  were  attacked  by 
Indians  and  communications  closed  between  the 
Atlantic  states  and  Pacific  coast.''  (Report  to 
United  States  Senate  on  rebellion  war  claims 
of  Nevada.)" 

That  there  is  no  treaty  between  the  Piute  Indians 
and  the  United  States  respecting  Pyramid  Lake  In- 
dian Reservation. 

5.  That  the  United  States  Public  Land  surveys 
were  extended  to  subdivide  said  lands  in  the  year 
1866;  that  in  the  year  1869  the  United  States  issued 
patents  to  lands  adjacent  and  contiguous  to  the 
lands  described  in  the  complaint,  to-wit : 

Lands  in  Sections  4,  8  and  9,  Townshi])  20 
North,  Range  24  East,  M.  D.  E.  &  M.,  and 
also  Sections  22  and  28  of  Township  21  Noi*th, 
Range  24  East,  M.  D.  B.  &  M.,  which  are  now 
embraced  within  the  boundaries  designated  as 
the  Pyramid  Lake  Indian  Reservation. 

The  first  improvements  by  the  United  States  on 
Pyramid  T^ake  Indian  Reservation  were  begun 
many  years  after  the  defendant's  predecessors  had 
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settled  upon  the  said  lands  referred  to  in  the  com- 
plaint. [64] 

6.  That  the  Town  of  Wadsworth,  Washoe  Coun- 
ty, Xevada^  is  situated  in  part  on  Section  4  of  To^Yn- 
ship  20  Xorth,  Range  24  East,  M.  D.  B.  &  M.,  on 
lands  to  which  the  United  States  has  issued  patent ; 
that  from  the  year  1869,  until  the  year  1904,  the 
Southern  Pacific  Railroad  Company  maintained  the 
railroad  division  point  at  said  Towns  of  Wadsworth 
in  said  Section  4,  on  lands  to  which  United  States 
patents  had  been  issued. 

7.  By  Executive  Order  of  March  23,  1874,  the 
Pyramid  Lake  Indian  Reservation  was  established; 
that  at  the  date  of  the  establishment  of  said  reser- 
vation and  ever  since  the  year  1861,  the  lands  re- 
ferred to  in  the  complaint  herein  have  been  occu- 
pied and  improved  by  predecessors  in  interest  of 
defendants  and  the  Piute  Indians  never  have  had 
possssion  of  the  same. 

That  in  the  year  1865,  the  exterior  boundaries  of 
the  Pyramid  Lake  Indian  Reservation  were  estab- 
lished by  survey,  which  survey  included  the  lands 
referred  to  in  the  complaint.  That  on  May  13,  1865, 
the  Department  of  the  Interior  directed  that  the 
southerly  boundary  of  the  said  reservation  be  moved 
to  a  point  ten  miles  north  of  that  previously  fixed 
by  said  survey  so  as  to  place  the  lands  referred  to 
in  the  complaint  and  other  lands  settled  upon  by 
Whites  outside  the  boundaries  of  the  Pyramid  Lake 
Indian  Reservation.  Subsequently,  on  August  17, 
1865,   said   order  was  revoked.   Neither  the   Piute 
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Indians  nor  the  United  States  have  been  in  the 
actual  possession  of  any  of  the  lands  referred  to 
in  the  complaint;  that  no  effort  was  made  to  re- 
move the  defendant's  predecessors  in  interest  or 
the  defendant  from  said  lands  prior  to  the  year 
1909.  In  the  year  1916,  actions  for  ejectment  were 
instituted  in  the  United  States  District  Court  of 
the  District  of  Nevada  against  the  defendant  herein 
and  other  settlers.  That  the  Department  of  the  In- 
terior [65]  requested  the  Attorney  General  to  post- 
pone action  on  the  pending  suits  against  the  said 
defendants  until  a  further  investigation  could  be 
made  by  the  Department.  That  on  June  7,  1924,  the 
Congress  of  the  United  States  passed  an  act  entitled 
^^An  Act  for  the  Relief  of  Settlers  and  Townsite 
Occupants  of  certain  lands  in  the  Pyramid  Lake 
Indian  Reservation,  Nevada,  being  Chapter  311, 
Public  Laws  of  the  United  States  of  America  (43 
Stats.  596,  Chap.  311)  ;  that  pursuant  to  said  act, 
defendant  Garaventa  Land  &  Livestock  Company, 
a  qualified  applicant,  made  application  to  the  De- 
partment of  the  Interior  to  purchase  the  lands  de- 
scribed in  the  complaint,  which  apj)lication  was  a]v 
proved;  that  the  purchase  ])rice,  fixed  for  said  land 
under  said  act,  was  $4,005.70  plus  interest  at  the 
rate  of  four  per  cent  (4%)  per  annum  fully  ])aid. 
That  the  said  defendant  paid  on  account  of  said 
purchase  price  in  June,  1925,  the  sum  of  $1,853.92 
as  the  initial  payment  and  continued  to  occu])y  and 
farm  said  lands  as  theretofore;  that  the  said  lands 
described  in  the  complaint  are  intermingled  witli 
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patented  lands  o\^aied  in  fee  by  the  defendant,  all  of 
which  form  a  single  ranch  unit  and  developed  as  a 
unit,  and  which  was  developed  as  a  single  ranch  and 
irrigated  through  an  individual  ditch;  that  the 
dams,  ditches  and  water  rights  used  upon  said  lands 
are  owned  by  the  defendant,  Garaventa  Land  & 
Livestock  Company. 

8.  That  the  land  involved  in  the  complaint  here- 
in is  situated  at  the  extreme  southerly  border  of 
the  Imdan  Reservation  about  twenty-five  miles  dis- 
tant from  Pyramid  Lake  and  about  twenty  miles 
distant  from  the  nearest  portion  of  the  reservation 
occupied  by  the  Indians.  That  the  Lidians  have  re- 
stricted their  occupation  to  the  area  known  as  the 
agency  twenty  miles  to  the  north  at  or  near  Pyra- 
mid Lake.  The  defendant  and  other  settlers  who 
made  application  l^QG"]  to  purchase  the  lands  under 
said  act  of  Jmie  7,  1924,  vigorously  protested  the 
prices  of  said  lands  fixed  by  the  appraisers  and  a 
new  inspection  and  appraisement  was  made  and  the 
prices  were  reduced  and  the  settlers  authorized  to 
make  payment  in  four  installments.  The  settlers 
were  contending  for  a  price  not  to  exceed  $2.50  per 
acre  for  the  raw  land  and  continued  to  ask  for  re- 
lief ;  that  the  said  defendant  and  other  settlers  upon 
said  lands  were  encouraged  to  believe  by  acts  and 
conduct  of  the  Department  of  the  Interior  that 
they  would  be  granted  relief  by  the  Department  of 
the  Interior  or  by  Congress;  that  the  defendant 
relied  upon  said  acts  and  conduct  in  continuing  to 
develop  the  land;  that  plaintiff  waived  a  series  of 
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defaults  by  defendant  and  others  similarly  situated 
and  defendant  reasonably  believed  that  forfeiture 
would  not  be  claimed;  that  negotiations  were  con- 
tinuous with  the  Department  of  the  Interior  and 
through  bills  and  resolutions  introduced  in  Congress 
to  obtain  the  relief  the  settlers  desired  up  until  the 
institution  of  this  suit;  that  after  the  making  of 
said  contracts  of  purchase,  extensions  of  time  were 
granted  to  the  said  defendant  within  which  to  pay 
the  balance  of  the  installments  based  on  said  ap- 
praisal price,  while  negotiations  were  under  way 
and  Congressional  action  pending  for  a  reduced  ap- 
praisal value  comparable  with  the  price  paid  for 
similar  lands  by  settlers  on  the  public  domain. 

The  Federal  Reclamation  Act  of  June  17,  1902, 
as  revised  and  amended  in  1924,  43  Stat.  702,  T. 
43  U.  S.  C.  A.  Sec.  371  et  seq.,  made  provision  for 
Federal  aid  in  the  reclamation  of  arid  lands.  The 
first  Project  established  under  this  law,  July  2, 
1902,  is  known  as  the  Truckee-Carson  or  Newlands 
Project.  Following  its  establishment,  two  suits  were 
instituted  in  this  court  by  the  United  States  as 
Plaintiff  to  determine  prior  existing  water  rights 
on  both  the  Truckee  and  Carson  Rivers.  The  [67] 
Project  was  located  near  Fallon  approximately  thir- 
ty miles  from  the  southerly  end  of  Pyramid  Lake 
Indian  Reservation.  In  what  is  known  as  the 
Truckee  River  Suit,  a  temporary  restraining  order 
was  entered  February  13,  1926,  making  a  preliuiin- 
ary  determination  of  the  then  existing  water  a]v 
propriations  theretofore  made  upon  said  River,  des- 
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ignated  Claim  No.  1  etc.  to  No.  744.  Claims  Nos.  1 
to  4,  inclusive,  relate  to  rights  of  the  United  States 
under  the  general  designation  ^^  Government 
Rights/'  Claim  No.  1,  sub-headed:  ''Indian  Ditch,'' 
deals  with  water  rights  ''for  the  use  and  benefit 
of  the  Indians"  on  said  Reservation  to  the  extent 
of  3130  acres.  Claim  No.  2,  subheaded  "Indian  Al- 
lotments," deals  with  water  rights  for  such  allot- 
ments when  made.  Claim.s  Nos.  3  and  4  deal  with 
the  construction  of  a  dam  and  canal  and  storage 
in  Lake  Tahoe  for  the  Project  in  general.  The  said 
Restraining  Order  deals  with  the  Defendant  herein 
and  defendants  in  other  similar  pending  actions, 
occupying  lands  within  said  Reservation,  in  the 
same  manner  as  other  land  owners  and  water  claim- 
ants without  the  limits  of  the  Reservation. 

That  the  water  rights  for  the  lands  described  in 
the  complaint  are  owned  by  and  have  been  decreed 
to  the  defendant  Garaventa  Land  &  Livestock  Com- 
pany in  the  above  suit,  in  which  the  plaintiff  was 
a  party. 

9.  That  in  the  year  1930,  the  defendant  was 
heavily  indebted  and  because  of  the  nationwide 
financial  depression,  beginning  with  the  year  1930 
and  continuing  for  four  or  more  years,  the  said 
defendant  could  not  raise  sufficient  fmids  to  com.- 
plete  said  payments;  that  during  all  of  said  period, 
the  defendant's  lands  and  other  assets  were  heavily 
mortgaged  and  because  of  the  depreciated  values  of 
livestock  and  farm  products,  the  defendant  could 
not  raise  additional  funds  to  make  said  payments; 
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that  the  said  defendant  carried  on  negotiations  with 
the  department  for  further  extensions  to  enable  it 
to  obtain  sufficient  funds  to  \my  said  [68]  balance. 
That  on  or  about  May  13,  1936,  the  Department  of 
the  Interior  gave  notice  to  the  said  defendant  that 
its  right  to  purchase  said  lands  was  cancelled;  that 
during  said  period  up  to  date  of  said  notice  of  can- 
cellation, the  said  defendant  was  actively  carrying 
on  negotiations  to  raise  said  balance  of  the  purchase 
price  and  shortly  after  said  notice  was  received,  the 
negotiations  to  raise  said  purchase  price  were  suc- 
cessful and  the  said  defendant  offered  to  pay  the 
said  balance  of  the  purchase  price,  together  with 
interest  in  full,  and  the  same  w^as  tendered  to  the 
Register  of  the  United  States  Land  Office  but  said 
officers  refused  to  accept  said  payment  and  still  and 
now  refuse  to  accept  the  same.  That  the  said 
defendant  has  at  all  times  kept  the  said  tender  and 
payment  good  and  still  and  now  offers  to  pay  said 
purchase  money  with  interest  in  full. 

10.  That  the  sale  price  fixed  by  the  Secretary  of 
the  Interior  under  the  said  Act  of  June  7,  1924,  is 
far  in  excess  of  the  ordinary  sales  prices  of  similar 
land  on  the  public  domain ;  that  the  initial  payment 
made  by  the  defendant  on  said  purchase  was  in 
excess  of  the  total  amount  which  would  be  required 
if  based  on  prices  fixed  by  Congress  for  settlers  on 
the  public  domain.  That  areas  of  raw  and  undevel- 
oped Government  land  adjacent  to  the  lands  de- 
scribed in  the  complaint  have  heretofore  been  dis- 
posed of  by  the  Government  at  $1.25  ])er  aero  to 
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settlers  under  homestead  and  other  public  land  acts. 
The  defendant  has  already  paid  $7.85  an  acre  for 
said  land. 

A  memorandum  addressed  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  Indian  Affairs  of 
date  December  19,  1929,  and  appearing  in  the  print- 
ed report  of  hearings  before  the  Committee  on  In- 
dian Affairs,  United  States  Senate  in  the  year  1937 
on  Senate  Bill  840,  reads  in  part :  [69] 

^'The  white  settlers  have  only  such  legal 
rights  as  were  extended  to  them  by  the  Act  of 
June  7,  1924,  but  their  equities  are  unques- 
tioned, and  in  view  of  all  the  facts  and  circum.- 
stances  of  this  case,  not  one  of  them  may  be 
charged  with  bad  faith,  and  this  without  regard 
to  whether  the  reservation  be  considered  as  es- 
tablished by  the  Commissioner's  letter  of  1859, 
the  departmental  withdrawal  of  1861,  or  the 
Executive  Order  of  the  President  in  1874.  The 
Indians  were  not  in  possession  when  the  white 
settlements  were  made,  the  boundary  lines  of 
the  reservation  were  not  clearly  established,  the 
Government  offered  no  opposition  to  the  sett- 
lers, and  their  claims  vrere  bought  and  sold 
much  in  the  manner  of  privately  owned  lands. 
The  new  purchasers  took  possession,  and  no  ob- 
jection appears  to  have  been  raised  by  the  Gov- 
ernment." 

Basis  of  recovery  is  alleged  failure  to  com]ily 
with  the  provisions  of  the  Act  of  Congress  of  June 
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7,  1924,  entitled  "An  act  for  the  relief  of  settlers 
and  town-site  occupants  of  certain  lands  in  the 
Pyramid  Lake  Indian  Reservation,  Nevada/'  43  U. 
S.  Stats.  596,  Title  25,  U.  S.  C.  A.,  p.  344,  and  reou- 
lations  promulgated  thereunder.  Section  1  of  said 
Act  provides: 

^'That  the  Secretary  of  the  Interior  is  here- 
by authorized  to  sell  to  settlers  or  their  trans- 
ferees, under  such  terms,  conditions,  and  price 
per  acre  as  the  said  Secretary  may  prescribe, 
any  lands  ^  *  ^  that  have  been  settled  upon, 
occupied,  and  improved  by  said  settlers  and 
their  transferees  in  good  faith  for  a  period  of 
twenty-one  years  or  more  immediately  preced- 
ing the  passage  of  this  Act:  *  *  *  Provided 
further.  That  said  sale  shall  be  by  private  cash 
entry  after  it  has  been  shown  *  *  *  that  the 
lands  applied  for  have  been  settled  upon,  oc- 
cupied, and  improved  as  required  by  this  Act. 
*  *  *  The  proceeds  of  said  sales  shall  be  *  ^  * 
for  the  Piute  Indians  of  the  said  Pyramid 
Lake  Indian  Reservation." 

Section  2  of  said  Act  deals  with  sales  of  lands 
in  the  town  of  Wadsworth  wathin  said  Reservation. 
Section  3  provides: 

''That  titles  to  lands  *  *  *  acquired  by  i)at- 
ents  heretofore  issued  by  the  United  States  to 
any  railroad  company,  individual,  or  the  State 
of  Nevada,  or  by  certification  of  the  State  of 
Nevada,  are  hereby  confirmed.'-  [70] 
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Section  4  provides : 

^'All  sales  in  accordance  with  section  1  of 
this  act  shall  be  made  through  the  local  land 
office  within  ninety  days  after  the  price  of  the 
lands  shall  have  been  fixed  by  the  Secretary  of 
the  Interior:  Provided,  That  where  entry  is 
not  made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take 
possession  thereof  for  the  use  and  benefit  of 
the  Piute  Indians  of  the  Pyramid  Lake  Indian 
Reservation." 

The  use  of  the  words  'Herms"  and  ^'conditions/' 
clearly  show  that  in  order  to  effect  an  entry  upon 
the  occupied  lands  where,  as  in  this  case,  the  total 
price  therefor  is  not  required  to  be  paid  in  full  at 
one  time  but  a  part  cash  payment  only  is  required 
and  time  or  times  allowed  for  subsequent  cash  pay- 
ments with  interest  to  accrue  thereon,  a  prescribed 
cash  payment  on  account  of  the  total  purchase 
price,  made  within  the  ninety  days  period,  effects 
an  entry  within  the  clear  meaning  of  the  statute. 

In  this  case,  under  the  terms  and  conditions  of 
the  sale,  an  initial  paii:  payment  only  was  required. 

The  partial  payment  in  this  case  constituted  entry 
within  the  meaning  of  the  statute. 

Subsequent  default  or  defaults  in  deferred  pay- 
ments do  not  present  a  condition  requiring  the 
United  States  to  enter  upon  the  premises  and  take 
possession  thereof.  Such  requirement  exists  only 
where  entrv  is  not  made  within  the  time  specified. 
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It  is  not  the  policy  of  the  United  States  to  seek 

forfeiture   under   circumstances   such   as   are   here 

presented. 

11.     On  March  10,  1936,  the  defendant  received 

a  letter  from  the  Commissioner  of  the  General  Land 

Office,  stating,  among  other  things : 

^^A  recomputation  shows  $2,151.78  purchase 
money  due  and  unpaid  as  of  September  16, 
1928,  together  with  interest  at  4:%.  per  annum 
from  September  16,  1926,  to  date  of  payment 
which,  if  the  principal  is  not  paid  until  March 
31,  1936,  will  amount  to  $701.09.''  [71] 

CONCLUSIONS  OF  LAW. 

1.  That  under  the  Act  of  June  7,  1924  (Title 
25  U.  S.  C.  A.,  page  344,  Rev.  U.  S.  Stats.  596), 
plaintiff  is  not  entitled  to  cancel  the  contract  of  sale 
of  said  lands  entered  into  with  the  defendant,  Gara- 
venta Land  &  Livestock  Company,  and  that  it  would 
be  inequitable  and  unjust  to  require  or  permit  the 
cancellation  of  such  contract  of  sale  or  to  disturl) 
the  defendant's  possession  of  said  lands. 

2.  That  the  plaintiff  is  not  required  to  issue 
patent  to  said  lands,  except  upon  recei])t  and  ac- 
ceptance of  the  money  tendered  by  the  defendants 
as  the  balance  of  the  purchase  price  of  said  lands, 
together  with  interest  thereon. 

That  the  plaintiff  is  not  entitled  to  de])rive  de- 
fendant of  the  occupancy  of  said  lands. 

3.  That  the  plaintiff,  ITuited  States  of  America, 
is  not  entitled  to  judgment  for  the  relief  prayed 
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for  in  said  complaint  and  that  the  same  should  be 
dismissed. 

Dated : ,  1941. 


United  States  District  Judge. 

Service  of  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law,  by  copy,  is  hereby  admitted 
this  24th  day  of  July,  1941. 

/s/  JOHN  S.  HALLEY 
Asst.  U.  S.  Atty. 

[Endorsed] :    Lodged  July  25,  1941.  [72] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  REQUESTED 
BY  PLAINTIFF. 

Comes  now  the  defendant,  Garaventa  Land  & 
Livestock  Company,  a  corporation,  and  hereby  ob- 
jects to  the  findings  of  fact  requested  by  plaintiff 
upon  the  following  groimds  and  moves  that  the 
same  be  rejected: 

(a)  That  the  plaintiff's  requested  findings  are 
not  in  accordance  with  the  evidence  adduced  on  the 
trial  of  said  cause;  that  said  requested  findings  do 
not  set  forth  the  facts  upon  which  the  court  relied 
in  rendering  his  decision. 

(b)  That  the  said  request  for  findings  was  not 
made  within  the  time  prescribed  by  hnv  and  tliat 
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the  written  opinion  and  decision  of  the  court  en- 
tered and  filed  on  March  8,  1941,  became  and  con- 
stitutes the  findings  and  entry  of  judgment  of  the 
court  under  Rule  79A  in  that  the  same  was  entered 
in  the  Civil  Docket  on  said  date,  to-wit,  March  8, 
1941,  and  constitutes  the  judgment  herein;  that  no 
motion  was  made  within  the  time  fixed  [73]  by  law 
or  the  rules  of  the  court  (52B)  to  amend  its  findings 
or  make  additional  findings  or  to  amend  the  judg- 
ment, nor  was  any  motion  made  for  a  new  trial 
pursuant  to  Rule  59,  in  which  said  request  was 
made  to  amend  said  findings  or  make  additional 
findings. 

In  the  event  the  court  determines  not  to  have  the 
opinion  and  decision  stand  as  the  findings,  defend- 
ant proposes  the  findings  accompanying  these  ob- 
jections. 

Dated:  July  23,  1941. 

WM.  KEARNEY 

Attorney  for  Defendant, 
Garaventa  Land  and  Live- 
stock Company. 

Service  of  the  foregoing  Objections,  by  copy,  is 
hereby  admitted  this  24th  day  of  July,  1941. 
/s/  JOHN  S.  H ALLEY 

Asst.  United  States  Attorney. 

[Endorsed] :  Filed  July  25,  1941.  [74] 
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At  a  Stated  Term,  to  wit:  The  October  Term 
1940,  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Thursday  the  thirty- 
first  day  of  July  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  forty-one. 

Present : 

Honorable  Curtis  D.  Wilbur,  Senior  Circuit  Judge, 
Presiding, 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 
Honorable  William  Healy,  Circuit  Judge. 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

GARAVENTA  LAND  AND  LIVESTOCK  CO.,  a 

Corporation,  et  al.. 

Appellees. 

ORDER  REMANDING  CAUSE  TO  DISTRICT 
COURT,  ETC. 

Upon  consideration  of  the  petition  of  Honorable 
Frank  H.  Norcross,  L^nited  States  District  Judge 
for  the  District  of  Nevada,  for  an  order  remanding 
this  cause  to  said  District  Court  for  further  pro- 
ceedings, and  good  cause  therefor  appearing. 

It  Is  Ordered  that  said  petition  be,  and  hereby  is 
granted,  and  that  this  cause  be,  and  hereby  is  re- 
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manded  to  the  said  District  Court  for  the  District 
of  Nevada,  and  that  said  Honorable  Frank  H.  Nor- 
cross,  as  Judge  of  said  District  Court  be,  and  he 
hereby  is  authorized  to  settle,  make  and  enter  find- 
ings of  fact  and  conclusions  of  law  on  or  before 
the  25th  day  of  August,  1941,  and  for  such  other 
and  further  orders  as  he,  the  said  District  Judge, 
may  deem  proper. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  Cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  31st  day  of  July,  1941. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk,  U.  S.  Circuit  Court 
of  Appeals  for  the  Ninth 
Circuit 

[Endorsed] :  Filed  Aug.  1st,  1941.  [75] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  PROPOSED  BY 
DEFENDANT. 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  objects  to  the  following  numbered  findings 
of  fact  proposed  by  the  defendant,  Garaventa  Land 
&  Livestock  Company,  and  the  conclusions  of  law 
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so  proposed  by  said  defendant,  on  the  ground  that 
said  findings  of  fact  are  contrary  to  the  evidence 
adduced  on  the  trial  of  the  above-entitled  cause,  and 
that  said  conclusions  of  law  are  contrary  to  law  and 
to  the  evidence,  and  respectfully  moves  that  the  fol- 
lowing findings  be  stricken ; 

(a)  That  part  of  finding  No.  7,  (Page  5),  which 
states : 

u^  *  *  that  the  purchase  price,  fixed  for  said 
land  under  said  act,  was  $4,005.70  plus  interest 
at  the  rate  of  four  per  cent  (4%)  per  annum 
fully  paid.  That  the  said  defendant  paid  on 
account  of  said  purchase  price  in  June,  1925, 
the  sum  of  $1,853.92  as  the  initial  payment  and 
continued  to  occupy  and  farm  said  lands  as 
theretofore;  *  *  *" 

(b)  That  part  of  finding  No.  8,   (Pages  5  and 
6),  which  states: 

^^The  defendant  and  other  settlers  who  made 
application  to  purchase  the  lands  under  said 
act  of  [76]  June  7,  1924,  vigorously  protested 
the  prices  of  said  lands  fixed  by  the  appraisers 
and  a  new  inspection  and  appraisement  was 
made  and  the  prices  were  reduced  and  the 
settlers  authorized  to  make  payment  in  four 
installments.  The  settlers  were  contending  for 
a  price  not  to  exceed  $2.50  per  acre  for  the  raw 
land  and  continued  to  ask  for  relief;  that  the 
said  defendant  and  other  settlers  upon  said 
lands  were  encouraged  to  believe  by  acts  and 
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conduct  of  the  Department  of  the  Interior  that 
they  would  be  granted  relief  by  the  Depart- 
ment of  the  Interior  or  by  Congress;  that  the 
defendant  relied  upon  said  Acts  and  conduct 
in  continuing  to  develop  the  land;  that  plain- 
tiff waived  a  series  of  defaults  by  defendant 
and  others  similarly  situated  and  defendant 
reasonably  believed  that  forfeiture  would  not 
be  claimed;  that  negotiations  were  continuous 
with  the  Department  of  the  Interior  and 
through  bills  and  resolutions  introduced  in  Con- 
gress to  obtain  the  relief  the  settlers  desired 
up  until  the  institution  of  this  suit;  that  after 
the  making  of  said  contracts  of  purchase,  ex- 
tensions of  time  were  granted  to  the  said  de- 
fendant within  which  to  pay  the  balance  of  the 
installments  based  on  said  appraisal  price, 
while  negotiations  were  under  way  and  Con- 
gressional action  pending  for  a  reduced  ap- 
praisal value  comparable  with  the  price  paid 
for  similar  lands  by  settlers  on  the  public  do- 
main." 

That  in  lieu  of  the  above  portion  of  findings  Nos. 
7  and  8,  and  hereinabove  set-out,  it  is  respectfully 
requested  that  the  above-entitled  Honorable  Court 
make,  and  enter  the  following  finding  of  fact: 

'' Twelve  settlers  filed  applications  to  purchase 
pursuant  to  the  provisions  of  the  act  of  June 
7,  1924  (43  Stat.  596)  and  seven  ultimately  ful- 
filled  all   requirements   and   received   patents. 
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The  particular  facts  relating  to  the  defendant's 
application  are  as  follows : 

The  Secretary  of  the  Interior  in  1925  ap- 
proved a  classification  and  appraisal  of  the 
lands  fixing  prices  ranging  from  $3  an  acre 
for  nonirrigable  land  to  $75  an  acre  for  ir- 
rigable land.  He  rejected  an  earlier  classifica- 
tion and  appraisal  by  a  Mr.  Trowbridge  fixing 
prices  ranging  from  $3  to  $5  an  acre  for  non- 
irrigable land  to  $20  to  $30  an  acre  for  irrigable 
land.  March  3,  1925,  the  Secretary  approved 
regulations  directing  that  the  settlers  be  al- 
low^ed  90  days  to  file  applications  and  pay  the 
full  appraisal  price.  May  1,  1925,  he  modified 
the  regulations  to  allow  the  settlers  to  pay 
either  the  full  appraisal  [77]  price  or  one- 
fourth  down  and  the  balance  in  three  equal  an- 
nual instalments  with  interest  on  deferred  pay- 
ments at  five  per  cent. 

March  7,  1925,  the  defendant  filed  an  appli- 
cation and  made  a  quarter  payment  of  $1,- 
853.92  on  a  full  appraisal  price  of  $7,395.70. 
September  16,  1925,  the  General  Land  Office  al- 
lowed the  application.  The  defendant  defaulted 
on  the  deferred  payments,  but,  because  of  eco- 
nomic conditions  and  the  pendency  of  pro])osed 
legislation  to  reduce  the  purchase  price,  the 
General  Land  Office  refrained  from  cancelling 
its  application.  September  26,  1931,  however, 
the  General  Land  Office  directed  that  the  de- 
fendant be  allowed  90  davs  from  notice  within 
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\"hich  to  pay  the  full  deferred  balance  and  in- 
terest. December  29,  1931,  before  the  90-day 
period  expired,  the  General  Land  Office  revoked 
the  previous  notice  and  notified  the  defendant 
that  it  was  allowed  until  January  31,  1932,  to 
pay  one-third  of  the  outstanding  balance,  and 
interest,  and  that,  in  case  of  default  and  in  the 
absence  of  an  appeal  to  the  Secretary  of  the 
Interior,  its  application  would  be  cancelled,  all 
moneys  paid  forfeited  and  the  case  closed  with- 
out further  notice.  Thereafter  the  General  Land 
Office  suspended  action  on  the  defendant's  ap- 
plication pending  consideration  of  S.  Res.  142 
which  required  the  Department  of  the  Interior 
to  withhold  collections  from  the  settlers  until 
a  Senate  Committee  could  investigate  the  situa- 
tion as  to  the  appraisals  in  effect. 

May  24,  1935,  the  General  Land  Office  ad- 
vised the  defendant  that  the  appraisals  in  ef- 
fect had  been  cancelled  and  the  earlier  Trow- 
bridge appraisals  adopted;  that  the  purchase 
price  for  the  land  it  was  seeking  to  purchase 
was  accordingly  reduced  from  $7,395.70  to 
$4,005.70,  thus  leaving  due  and  unpaid  $2,151.78 
after  credit  given  for  the  $1,853.92  previously 
paid;  that  it  was  allowed  30  days  to  make  full 
payment  of  principal  and  interest  or  to  pay 
the  interest  only;  and  that  the  application 
would  be  cancelled  without  further  notice  if 
such  payment  was  not  made  or  an  appeal  taken 
to  the  Secretary. 
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July  10,  1935,  the  defendant  appealed  to  the 
Secretary  for  a  further  reduction  of  the  ap- 
praisal price  in  the  light  of  existing  economic 
conditions.  March  10,  1936,  the  General  Land 
Office  notified  the  defendant  that  the  Secretary 
had  ruled  that  all  interest  due  on  the  unpaid 
principal  was  required  to  be  paid  within  30 
days ;  that  one-third  of  the  principal  due  based 
on  the  1934  re-appraisal  was  required  to  be 
paid  within  6  months;  and  that,  failing  this, 
the  application  would  be  cancelled  without 
further  notice.  The  defendant  failed  to  pay  the 
interest  as  required  and  May  13,  1936,  the  Sec- 
retary cancelled  its  application.'' 

Plaintiff  further  respectfully  moves  that  the  fol- 
lowing portion  of  finding  of  fact  No.  10,  (Pages  9 
and  10),  [78]  proposed  by  the  defendant,  Graraventa 
Land  and  Livestock  Company,  be  stricken,  upon 
the  ground  that  the  same  is  a  conclusion  of  law 
and  not  a  finding  of  fact : 

u*  *  4f  B^gig  Qf  recovery  is  alleged  failure  to 
comply  with  the  provisions  of  the  Act  of  Con- 
gress of  Jime  7,  1924,  entitled  ^An  act  for  the 
relief  of  settlers  and  town-site  occupants  of 
certain  lands  in  the  Pyramid  Lake  Indian  Res- 
ervation, Nevada,'  43  U.  S.  Stats.  596,  Title  25, 
U.  S.  C.  A.,  p.  344,  and  regulations  promulgated 
thereunder.  Section  1  of  said  Act  provides: 

^That  the  Secretary  of  the  Interior  is  hereby 
authorized   to   sell   to   settlers   or  their  trans- 
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ferees,  under  such  terms,  conditions,  and  price 
per  acre  as  the  said  Secretary  may  prescribe, 
any  lands  *  *  *  that  have  been  settled  upon, 
occupied,  and  improved  by  said  settlers  and 
their  transferees  in  good  faith  for  a  period  of 
twenty-one  years  or  more  immediately  preced- 
ing the  passage  of  this  Act:  *  *  *  Provided 
further,  That  said  sale  shall  be  by  private  cash 
entry  after  it  has  been  shown  *  *  *  that  the 
lands  applied  for  have  been  settled  upon,  occu- 
pied, and  improved  as  required  by  this  Act. 
*  *  ^  The  proceeds  of  said  sales  shall  be  *  *  * 
for  the  Piute  Indians  of  the  said  Pyramid  Lake 
Indian  Reservation.' 

Section  2  of  said  Act  deals  with  sales  of  lands 
in  the  town  of  Wadsworth  within  said  Reser- 
vation. 

Section  3  provides : 

'That  titles  to  lands  *  *  *  acquired  by  pat- 
ents heretofore  issued  by  the  United  States  to 
any  railroad  company,  individual,  or  the  State 
of  Nevada,  or  by  certification  of  the  State  of 
Nevada,  are  hereby  confirmed.' 

Section  4  provides : 

'All  sales  in  accordance  with  section  1  of  tliis 
act  shall  be  made  through  the  local  land  office 
within  ninety  days  after  the  price  of  the  lands 
shall  have  been  fixed  by  the  Secretary  of  the 
Interior:  Provided,  That  where  entry  is  not 
made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take 
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possession  thereof  for  the  use  and  benefit  of  the 
Piute  Indians  of  the  Pyramid  Lake  Indian 
Reservation. ' 

The  use  of  the  words  ^terms'  and  ^conditions' 
clearly  show  that  in  order  to  effect  an  entry 
upon  the  occupied  lands  where,  as  in  this  case, 
the  total  price  therefor  is  not  required  to  be 
paid  in  full  at  one  time  but  a  part  cash  pay- 
ment only  is  required  and  time  or  times  allowed 
for  subsequent  [79]  cash  payments  with  inter- 
est to  accrue  thereon,  a  prescribed  cash  pay- 
ment on  account  of  the  total  purchase  price, 
made  within  the  ninety  days  period,  effects  an 
entry  within  the  clear  meaning  of  the  statute. 

In  this  case,  under  the  terms  and  conditions 
of  the  sale,  an  initial  part  payment  only  was 
required. 

The  partial  payment  in  this  case  constituted 
entry  within  the  meaning  of  the  statute. 

Subsequent  default  or  defaults  in  deferred 
payments  do  not  present  a  condition  requiring 
the  United  States  to  enter  upon  the  premises 
and  take  possession  thereof.  Such  requirement 
exists  only  where  entry  is  not  made  Vvdthin  the 
time  specified.  It  is  not  the  policy  of  the  United 
States  to  seek  forfeiture  under  circumstances 
such  as  are  here  presented.  *  *  *'- 

The  plaintiff  does  hereby  object  to  defendant's, 
Gar  a  vent  a  Land  and  Livestock  Company's,  pro- 
posed conclusions  of  law,  on  the  groimd  and  for  the 
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reason  that  the  same  are  contrary  to  law  and  to  the 
evidence  adduced  at  the  hearing  of  the  above- 
entitled  cause. 

Plaintiff  respectfully  requests  that  the  descrip- 
tion of  the  lands  set-out  in  defendant's  })roposed 
findings  of  fact  and  conclusions  of  lav>'  bo  corrected 
so  as  to  read  as  follows : 

^^NEi/4  of  sw^i,  Nw^/4  of  8AV14,  swy4  of 
swy4,  SEi/4  of  swy4,  syo  of  swy^  of  ^\yYu 

Sy2  of  SE%  of  the  NW14,  Sec.  4  and  Lot  17 
of  Section  9,  all  in  Township  20  Xorth,  Range 
24  East,  M.  D.  B.  &  M.,  Waslioe  County,  State 
and    District    of    Nevada,    containing    236.14 


acres.'' 


Respectfully  submitted, 

MILES  N.  PIKE, 

United  States  Attorney 
By  JOHN  S.  HALLEY 

Ass't.  TL  S.  Attorney  [80] 

Service  by  copy  of  the  above  aud  foregoing-  Ob- 
jections to  Findings  of  Pact  and  Conchisious  of 
Law  proposed  by  Defendant  is  lioreby  admitted  tliis 
5th  day  of  August,  1941. 

(Sgd.)  WM.  M.  KEARNEY 
(Sgd.)  DOUGLAS  A.  BUSEY 

Attorneys  for  Defeudant. 

[Endorsed]:    Piled  Aug.  (Uli,  1941.  [81] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ADDITIONAL  FINDINGS 

Comes  Now  the  defendant  and  moves  this  Honor- 
able Court  for  the  following  additional  findings  of 
fact  and  conclusions  of  law : 

FINDINGS  OF  FACT 

1.  That  the  portion  of  the  purchase  price,  to-wit, 
the  sum  of  $1,853.92,  paid  by  defendant  to  plaintiff 
is  retained  and  kept  by  plaintiff.  Plaintiff  has  not 
tendered  said  sum,  or  any  part  thereof,  to  defend- 
ant. Plaintiff  has  not  offered  in  its  complaint  to  re- 
fund said  sum,  or  any  part  thereof.  That  defend- 
ants, and  each  of  them,  and  the  predecessors  in 
interest  of  defendants,  have  acted  entirely  in  good 
faith  and  without  fraud  or  willful  misconduct  of 
any  nature. 

2.  That  on  August  11,  1936,  defendant,  M.  P. 
DePaoli,  paid  to  the  Register  of  United  States 
Land  Office  at  Carson  City,  the  sum  of  $5,116.62  as 
the  last  payment  upon  the  purchase  price  [82]  of 
the  land  sold  to  him  by  plaintiff.  That  said  sum 
has  been  accepted  and  retained  by  plaintiff  and  has 
not  been  tendered  to  or  returned  to  defendant. 

CONCLUSIONS  OF  LAW 

1.  That  defendants,  and  each  of  them,  and  the 
predecessors  in  interest  of  defendants,  have  acted 
in  good  faith  and  without  fraud  or  willful  miscon- 
duct of  any  nature. 
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2.  That  plaintiff  has  not  tendered  to  defendant 
the  portion  of  the  purchase  price,  to-wit,  the  sum 
of  $1,853.92,  paid  by  defendant  to  plaintiff  and 
plaintiff  is  not  entitled  to  a  cancellation  or  rescis- 
sion of  the  contract  of  sale  of  said  lands. 

Dated:  August?,  1941. 

WM.  KEARNEY 
DOUGLAS  A.  BUSEY 

[Endorsed] :    Filed  Aug.  8th,  1941.  [83] 
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OBJECTIONS  TO  DEFENDANT'S  MOTION 
FOR  ADDITIONAL  FINDINGS  FILED 
AUGUST  8,  1941. 

Comes  Now  the  plaintiff  in  the  above-entitled 
action  and  objects  to  defendant's  motion  for  addi- 
tional findings  filed  in  the  above-entitled  Court  and 
cause  on  August  8,  1941,  and  the  conclusions  of  law 
therein  proposed  by  said  defendant,  on  the  gromid, 
and  for  the  reason,  that  said  findings  of  fact  are 
contrary  to  the  evidence  adduced  on  the  trial  of  the 
above-entitled  cause,  being  irreveJant,  redundant, 
and  immaterial,  and  that  said  conclusions  of  law 
are  contrary  to  law,  and  to  such  evidence,  and  re- 
spectfully moves  that  the  following  findings  be 
stricken : 

(a)  That  part  of  said  additional  finding  No.  1 
reading  as  follows: 
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u*  *  *  That  defendants,  and  each  of  them,  and 
the  predecessors  in  interest  of  defendants,  [84] 
have  acted  entirely  in  good  faith  and  without 
fraud  or  willful  misconduct  of  any  nature." 

(b)  The  whole  of  Paragraph  No.  2  of  such  ad- 
ditional findings. 

The  plaintiff  does  hereby  object  to  defendant's 
additional  proposed  conclusions  of  law  on  the 
gromid,  and  for  the  reason  that  the  same  are  con- 
trary to  law  and  to  the  evidence  adduced  on  the 
trial  of  the  above-entitled  cause. 

Respectfully  submitted, 

MILES  N.  PIKE, 

United  States  Attorney 
By  JOHN  S.  HALLEY 

Ass't.  U.  S.  Attorney. 

Service  by  copy  of  the  above  and  foregoing  Ob- 
jections to  Defendant's  Motion  for  Additional  Find- 
ings Filed  August  8,  1941,  is  hereby  admitted  this 
13th  day  of  August,  1941. 

WM.  M.  KEARNEY 
DOUGLAS  A.  BUSEY 
Attorneys  for  Defendant. 

[Endorsed]:     Filed  Aug.  13th,  1941.  [85] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW. 

This  action  was  filed  by  the  United  States  in  the 
above-entitled  court  on  the  4th  day  of  February, 
1938,  for  the  recovery  of  the  possession  of  lands  and 
premises  described  in  the  complaint  as  follows,  to- 
wit: 

NEy4  of  sw%,  Nwi/4  of  swy4,  SW14  of 
SW14,  SE14  of  swi/4,  sy2  of  sw%  of  NW14, 

Syo  of  SEy^  of  ihQ  NW14,  Section  4  and  Lot 
17  of  Section  9,  all  in  Township  20  North, 
Range  24  East,  M.  D.  B.  &  M.,  containing 
236.14  acres. 

1.  That  in  the  year  1861,  the  said  lands  were 
settled  upon  and  occupied  by  the  grantors  and 
predecessors  in  interest  of  defendant,  Garaventa 
Land  &  Livestock  Company,  a  corporation,  and  over 
since  said  date  have  been  and  still  are  occupied  by 
defendant,  Garaventa  Land  &  Livestock  Com])any, 
and  its  predecessors  in  interest. 

2.  That  immediately  after  occupancy,  tlie  ])rede- 
cessors  of  said  defendant  improved  said  lands  for 
farming  purposes,  and  buildings,  fences,  and  im- 
provements were  constructed  thereon ;  that  the 
Truckee  River,  a  natural  stream,  is  adjacent  to  the 
said  lands  and  that  artificial  dams  and  ditches  were 
constructed  [86]  to  a])])roi)riate  and  divert  water 
into  ditches,  by  the  predecessors  in  interest  of  tlie 
defendant,  Garaventa  T^and  &  Livestock  Com])any, 
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and  the  said  lands  were  cleared  and  broken  from 
their  raw  state  and  the  same  were  planted  to  agri- 
cultural crops;  that  by  means  of  the  waters  so  di- 
verted from  said  Truckee  River  through  said  arti- 
ficial ditches  crops  were  produced  on  said  lands. 
That  said  crops  were  produced  each  and  every  year 
since  about  the  year  1864 ;  that  at  the  time  the  said 
lands  were  settled  upon,  in  the  year  1861,  the  public 
surveys  had  not  been  extended  to  include  said  lands 
and  the  same  were  open  and  unsurveyed. 

3.  That  in  the  vear  1859,  what  thereafter  has 
been  kno^^'n  as  the  Comstock  Lode  was  discovered 
on  Mount  Davidson  in  Western  Utah  Territory. 
This  great  mining  discovery  caused  a  large  move- 
ment of  white  settlers  to  return  from  California 
and  over  the  Overland  Route  from  the  East  to 
where  the  discovery  was  made,  which  soon  was 
given  the  name,  Virginia  City,  and  the  region  m 
the  vicinity  thereof  which  would  include  Pyramid 
Lake  and  the  course  of  the  Truckee  River.  As  had 
been  the  case  in  the  Westward  movement  of  white 
settlers  generally,  such  settlement  and  movement  of 
the  whites  was  met  with  the  opj^osition  of  the  native 
Indians,  particularly,  that  of  the  Pa-L"te  Tribe.  In 
the  same  year  1859,  Peter  Lassen  and  two  compan- 
ions from  Honey  Lake  Valley  while  engaged  in 
prospecting  a  short  distance  northerly  from  Pyra- 
mid Lake  were  killed  by  Indians.  News  of  such  kill- 
ing spread  through  the  white  settlements  and  was 
the  occasion  of  organizations  to  oppose  the  Indians. 
In  the  hope  of  effecting  peace  between  the  Pa-Utes 
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and  whites  the  Indian  Agent  assigned  to  Utah  Ter- 
ritory with  headquarters  at  Salt  Lake  City,  on  No- 
vember 25,  1859,  at  Washington,  D.  C,  addressed 
a  letter  to  the  Commissioner  of  Indian  Affairs  sug- 
gesting that  reservations  be  made  for  the  Indians 
of  lands  comprising  ^Hhe  Northwest  part  of  the 
Valley  of  the  Truckee  River  including  Pyramid 
Lake,  and  the  Northeast  part  of  the  Valley  of  Walk- 
er River  including  the  Lake  of  the  same/'  In  the 
year  1860,  two  engagements  occurred  [87]  between 
organizations  of  whites  and  the  Indians,  generally 
referred  to  as  the  First  and  Second  Battles  of 
Pyramid  Lake.  In  the  said  First  Battle  the  Indians 
defeated  the  white  organization  of  which  eight  were 
killed  including  the  acting  officer  in  command 
known  as  Major  Ormsby.  In  the  Second  Battle, 
shortly  following,  the  Indians  w^ere  defeated.  On 
March  3,  1861,  the  Act  of  Congress  creating  the 
Territory  of  Nevada,  was  approved  and  thereafter 
Honorable  James  W.  Nye  was  appointed  Governor 
and  Superintendent  of  Indian  Affairs  for  the  Ter- 
ritory. April  16,  1863,  at  San  Francisco,  General 
Wright  in  command  of  army  forces  for  the  Pacific 
Coast,  addressed  a  letter  to  the  Governor  of  the 
Territory  of  Nevada  stating:  ^^The  Indian  disturb- 
ances along  the  line  of  the  overland  mail  route,  east 
of  Carson  City,  threaten  the  entire  suspension  of 
our  mail  facilities,  as  well  as  preventing  any  ]x>r- 
tion  of  the  vast  emigration  approaching  from  the 
east  reaching  Nevada.  *  *  *  My  force  immediately 
available  on  that  line  is  small.  In  the  meantime  it 
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is  of  such  importance  to  keep  the  mail  and  emi- 
grant route  east  of  you  open,  that  I  would  earnestly 
recommend  that  one  or  two  companies  of  cavalry 
be  promptly  organized  and  prepared  for  muster 
into  the  service  of  the  United  States.  It  is  impos- 
sible for  us  at  this  moment  to  purchase  horses  and 
equipments.  Each  man  would  have  to  furnish  his 
o^vn.  *  *  *."  On  December  22,  1863,  a  second  call 
for  additional  troups  was  made.  On  October  15, 
1864,  a  third  call  for  additional  troops  was  made  on 
Governor  Nye  by  Major-Oeneral  Irwm  McDowell, 
commanding  the  Department  of  the  Pacific,  who,  at 
that  time  was  at  Virginia  City.  As  a  result  of  these 
several  calls  the  Territory  supplied  a  regiment  of 
cavalry  and  a  battal/ion  of  infantry  a  total  of  1180 
men,  all  of  w^hom  were  in  service  within  the  Terri- 
tories of  Nevada,  Utah  and  Idaho  occasioned  by  the 
Indian  situation. 

4.  The  legislature  of  Nevada  of  1865  passed  a 
joint  resolution  asking  for  a  Federal  military  force 
to  protect  the  Overland  Trail  and  mail  route  from 
Nevada  to  the  Missouri  River  [88]  against  hostile 
Indians. 

In  the  Year  1866,  the  legislature  of  Nevada 
passed  a  joint  memorial  address  to  Major  Halleck, 
commanding  Department  of  Pacific,  asking  a  suit- 
able force  of  cavalry,  etc.,  to  repress  the  depreda- 
tions of  hostile  Indians  in  Nevada,  declaring  there 
had  been  depredations  ^^  every  year  since  the  settle- 
ment of  the  territory."  (Nev.  Laws,  1866,  page 
267.) 
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That  there  is  no  treaty  between  the  Piute  In- 
dians and  the  United  States  respecting  Pyramid 
Lake  Indian  Reservation. 

5.  That  the  United  States  Public  Land  surveys 
were  extended  to  subdivide  said  lands  in  the  year 
1866 ;  that  in  the  year  1869  the  United  States  issued 
patents  to  lands  adjacent  and  contiguous  to  the 
lands  described  in  the  complaint,  to-wit : 

Lands  in  Sections  4,  8  and  9,  Townshi])  20 
North,  Range  24  East,  M.  D.  B.  &  M.,  and  also 
in  Sections  22  and  28  of  Township  21  North, 
Range  24  ]^:^ast,  M.  I).  B.  &  M.,  which  are  now 
embraced  within  the  boundaries  designated  as 
the  Pyramid  Lake  Indian  Reservation. 

The  first  improvements  by  the  United  States  on 
Pyramid  Lake  Indian  Reservation  were  begun 
many  years  after  the  defendant's  predecessors  had 
settled  upon  the  said  lands  referred  to  in  the  com- 
plaint. 

6.  That  the  Town  of  Wadsworth,  Washoe  Coun- 
ty, Nevada,  is  situated  in  part  on  Section  4  of  Town- 
ship 20  North,  Range  24  East,  M.  D.  B.  &  M.,  on 
lands  to  which  the  United  States  has  issued  patents; 
that  from  the  year  1869,  until  the  year  1904,  tlio 
Southern  Pacific  Railroad  Company  inaintained  tlio 
railroad  division  point  at  said  Town  of  Wadswortli 
in  said  Section  4,  on  lands  to  which  Ignited  States 
patents  had  been  issued. 

7.  By  executive  Order  of  March  23,  1874,  the 
Pvramid  Lake  Indian  Reservation  was  established: 
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that  at  the  date  of  the  establishment  of  said  reser- 
vation and  ever  since  the  year  1861,  the  lands  re- 
ferred to  in  the  complaint  herein  have  been  occu- 
pied and  improved  by  predecessors  in  interest  of 
defendants  and  the  Piute  Indians  never  have  had 
possession  of  the  same.  [89] 

That  in  the  year  1865,  the  exterior  boimdaries  of 
the  Pyramid  Lake  Indian  Reservation  were  estab- 
lished by  survey,  which  survey  included  the  lands 
referred  to  in  the  complaint.  That  on  May  13,  1865, 
the  Department  of  the  Interior  directed  that  the 
southerly  boundary  of  the  said  reservation  be 
moved  to  a  point  ten  miles  north  of  that  previously 
fixed  by  said  survey  so  as  to  place  the  lands  re- 
ferred to  in  the  complaint  and  other  lands  settled 
upon  by  Whites  outside  the  bomidaries  of  the  Pyra- 
mid Lake  Indian  Reservation.  Subsequently,  on  Au- 
gust 17,  1865,  said  order  was  revoked.  Neither  the 
Piute  Indians  nor  the  TJnited  States  have  been  in 
the  actual  possession  of  any  of  the  lands  referred 
to  in  the  complaint;  that  no  effort  was  made  to  re- 
move the  defendant's  predecessors  in  interest  or  the 
defendant  from  said  lands  prior  to  the  year  1909.  In 
the  year  1916,  actions  for  ejectment  were  instituted 
in  the  United  States  District  Court  of  the  District 
of  Nevada  against  the  defendant  herein  and  other 
settlers.  That  the  Department  of  the  Interior  re- 
quested the  Attorney  General  to  postpone  action  on 
the  pending  suits  against  the  said  defendants  until 
a  further  investigation  could  be  made  by  the  De- 
partment. That  on  June  7,  1924,  the  Congress  of 
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the  United  States  passed  an  act  entitled  "An  Act 
for  the  Relief  of  Settlers  and  Townsite  Occupants 
of  certain  lands  in  the  Pyramid  Lake  Indian  Reser- 
vation, Nevada,  being  Chapter  311,  Public  Laws  of 
the  United  States  of  America  (43  Stats.  596,  Chap. 
311)  ;  that  pursuant  to  said  act,  defendant  Gara- 
venta Land  &  Livestock  Company,  a  qualified  appli- 
cant, made  application  to  the  Department  of  the 
Interior  to  purchase  the  lands  described  in  the  com- 
plaint, which  application  was  approved;  that  the 
said  lands  described  in  the  complaint  are  inter- 
mingled with  patented  lands  owned  in  fee  by  the 
defendant,  all  of  which  form  a  single  ranch  unit 
and  developed  as  a  unit,  and  which  was  developed 
as  a  single  ranch  and  irrigated  through  an  indi- 
vidual ditch ;  that  the  dams,  ditches  and  water  rights 
used  upon  said  lands  are  owned  by  the  defendant, 
Garaventa  Land  &  Livestock  Company.  [90] 

8.  That  the  land  involved  in  the  complaint  here- 
in is  situated  at  the  extreme  southerly  border  of  the 
Indian  Reservation  about  twenty-five  miles  distant 
from  Pyramid  Lake  and  about  twenty  miles  distant 
from  the  nearest  portion  of  the  reservation  occu- 
pied by  the  Indians.  That  the  Indians  have  I'c- 
stricted  their  occupation  to  the  area  known  as  the 
agency  twenty  miles  to  the  north  at  or  near  Pyra- 
mid Lake. 

9.  Twelve  settlers  filed  applications  to  purchase 
pursuant  to  the  provisions  of  the  act  of  Juno  7, 
1924,  (43  Stat.  596)  and  seven  ultimately  fulfilled 
all  requirements  and  received  patents. 
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The  Secretary  of  the  Interior  in  1925  approved  a 
classification  and  appraisal  of  the  lands  fixing' 
prices  ranging  from  $3  an  acre  for  nonirrigable 
land  to  $75  an  acre  for  irrigable  land.  He  rejected 
an  earlier  classification  and  appraisal  by  a  Mr. 
Trowbridge  fixing  prices  ranging  from  $3  to  $5  an 
acre  for  nonirrigable  land  to  $20  to  $30  an  acre  for 
irrigable  land.  March  3,  1925,  the  Secretary  ap- 
proved regulations  directing  that  the  settlers  be  al- 
lowed 90  days  to  file  applications  and  pay  the  full 
appraisal  price.  May  1,  1925,  he  modified  the  regu- 
lations to  allow  the  settlers  to  pay  either  the  full 
appraisal  price  or  one-fourth  down  and  the  balance 
in  three  equal  amiual  instalments  with  interest  on 
deferred  payments  at  five  per  cent. 

March  7,  1925,  the  defendant  filed  an  application 
and  made  a  quarter  payment  of  $1,853.92  on  a  full 
appraisal  price  of  $7,395.70.  September  16,  1925,  the 
General  Land  Office  allowed  the  application.  The 
defendant  defaulted  on  the  deferred  payments,  but, 
because  of  economic  conditions  and  the  pendency 
of  proposed  legislation  to  reduce  the  purchase  price, 
the  General  Land  Office  refrained  from  cancelling  its 
application.  September  26,  1931,  however,  the  Gen- 
eral Land  Office  directed  that  the  defendant  be  al- 
lowed 90  days  from  notice  within  which  to  pay  the 
full  deferred  balance  and  interest.  December  29, 
1931,  before  the  90-day  period  expired,  the  General 
Land  Office  revoked  the  previous  notice  and  [91] 
notified   the   defendant   that   it   was   allowed   until 
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January  31,  1932,  to  pay  one-third  of  the  outstand- 
ing balance,  and  interest,  and  that,  in  case  of  de- 
fault and  in  the  absence  of  an  appeal  to  the  Sec- 
retary of  the  Interior,  its  application  would  be  can- 
celled, all  moneys  paid  forfeited  and  the  case  closed 
without  further  notice.  Thereafter  the  General  Land 
Office  suspended  action  on  the  defendant's  applica- 
tion pending  consideration  of  S.  Res.  142  which 
required  the  Department  of  the  Interior  to  with- 
hold collections  from  the  settlers  until  a  Senate 
Committee  could  investigate  the  situation  as  to  the 
appraisals  in  effect. 

May  24,  1935,  the  General  Land  Office  advised 
the  defendant  that  the  appraisals  in  effect  had  been 
cancelled  and  the  earlier  Trowbridge  appraisals 
adopted ;  that  the  purchase  price  for  the  land  it  was 
seeking  to  purchase  was  accordingly  reduced  from 
$7,395.70  to  $4,005.70,  thus  leaving  due  and  unpaid 
$2,151.78  after  credit  given  for  the  $1,853.92  pre- 
viously paid;  that  it  was  allowed  30  days  to  make 
full  payment  of  principal  and  interest  or  to  pay 
the  interest  only ;  and  that  the  application  would  be 
cancelled  without  further  notice  if  such  payment 
was  not  made  or  an  appeal  taken  to  the  Secretary. 

The  portion  of  the  purchase  price,  to-wit,  the 
sum  of  $1,853.92,  paid  by  defendant  to  plaintiff  is 
retained  and  kept  by  plaintiff.  Plaintiff  has  not  ten- 
dered said  sum,  or  any  part  thereof,  to  defendant. 
Plaintiff  has  not  offered  in  its  complaint  to  refund 
said  sum,  or  any  part  thereof. 
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July  10,  1935,  the  defendant  appealed  to  the  Sec- 
retary for  a  further  reduction  of  the  appraisal  price 
in  the  light  of  existing  economic  conditions.  March 
10,  1936,  the  General  Land  Office  notified  the  de- 
fendant that  the  Secretary  had  ruled  that  all  inter- 
est due  on  the  unpaid  principal  was  required  to  be 
paid  within  30  days ;  that  one-third  of  the  principal 
due  based  on  the  1934  re-appraisal  was  required  to 
be  paid  within  6  months;  and  that,  failing  this,  the 
application  would  be  cancelled  without  further  no- 
tice. The  defendant  failed  to  pay  the  interest  as 
required  and  May  13,  1936,  the  Secretary  ordered 
cancelled  the  application.  [92] 

10.  The  Federal  Reclamation  Act  of  June  17, 
1902,  as  revised  and  amended  in  1924,  43  Stat.  702, 
T.  43  U.  S.  C.  A.  Sec.  371  et  seq.,  made  provision 
for  Federal  aid  in  the  reclamation  of  arid  lands. 
The  first  Project  established  under  this  law,  July 
2,  1902,  is  known  as  the  Truckee-Carson  or  New- 
lands  Project.  Following  its  establishment,  two  suits 
were  instituted  in  this  court  by  the  United  States 
as  Plaintiff  to  determine  prior  existing  water  rights 
on  both  the  Truckee  and  Carson  Rivers.  The 
Project  was  located  near  Fallon  approximately 
thirty  miles  from  the  southerly  end  of  Pyramid 
Lake  Lidian  Reservation.  In  what  is  known  as  the 
Truckee  River  Suit,  a  temporary  restraining  order 
was  entered  February  13,  1926,  making  a  prelimin- 
ary determination  of  the  then  existing  water  appro- 
priations theretofore  made  upon  said  River,  desig- 
nated Claim  No.  1  etc.  to  No.  744.  Claims  Nos.  1 
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to  4,  inclusive,  relate  to  rights  of  the  United  States 
under  the  general  designation  ^^  Government 
Rights,"  Claim  No.  1,  sub-headed:  ^^ Indian  Ditch,'' 
deals  with  water  rights  ^^for  the  use  and  benefit  of 
the  Indians"  on  said  Reservation  to  the  extent  of 
3130  acres.  Claim  No.  2,  subheaded  ^^ Indian  Allot- 
ments," deals  with  water  rights  for  such  allotments 
when  made.  Claims  Nos.  3  and  4  deal  with  the  con- 
struction of  a  dam  and  canal  and  storage  in  Lake 
Tahoe  for  the  Project  in  general.  The  said  Restrain- 
ing Order  deals  with  the  defendant  herein  and  de- 
fendants in  other  similar  pending  actions,  occupy- 
ing lands  within  said  Reservation,  in  the  same  man- 
ner as  other  land  owners  and  water  claimants  with- 
out the  limits  of  the  Reservation. 

That  since  the  entry  of  said  temporary  restrain- 
ing order,  February  13,  1926,  making  preliminary 
determination  of  the  then  existing  water  appropria- 
tions theretofore  made  upon  said  river,  the  w^ater 
has  continuously  been  so  distributed  by  a  Water 
Master  appointed  by  the  Court,  pending  determina- 
tion of  rights  resulting  from  additional  storage  on 
the  headwaters  of  the  Truckee  River  system  within 
the  State  of  California. 

11.  That  in  the  year  1930,  the  defendant  was 
heavily  indebted  and  because  of  the  nationwide 
financial  depression,  [93]  begiiming  with  the  year 
1930  and  continuing  for  four  or  more  years,  the 
said  defendant  could  not  raise  sufficient  funds  to 
complete  said  payments;  that  during  all  of  said 
period,  the  defendant's  lands  and  other  assets  were 
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heavily  mortgaged  and  because  of  the  depreciated 
values  of  livestock  and  farm  products,  the  defend- 
ant could  not  raise  additional  funds  to  make  said 
pa^Tiients ;  that  the  said  defendant  carried  on  nego- 
tiations \^ith  the  department  for  further  extensions 
to  enable  it  to  obtain  sufficient  funds  to  pay  said 
balance.  That  on  or  about  May  13,  1936,  the  De- 
partment of  the  Interior  gave  notice  to  the  said  de- 
fendant that  its  right  to  purchase  said  lands  ^yas 
cancelled;  that  during  said  period  up  to  date  of 
said  notice  of  cancellation,  the  said  defendant  was 
actively  carrying  on  negotiations  to  raise  said  bal- 
ance of  the  purchase  price  and  shortly  after  said 
notice  was  received,  the  negotiations  to  raise  said 
purchase  price  were  successful  and  the  said  defend- 
ant offered  to  pay  the  said  balance  of  the  purchase 
price,  together  with  interest  in  full,  and  the  same 
w^as  tendered  to  the  Register  of  the  United  States 
Land  Office  but  said  officers  refused  to  accept  said 
payment  and  still  and  now  refuse  to  accept  the 
same.  That  the  said  defendant  has  at  all  times  kept 
the  said  tender  and  payment  good  and  still  and  now 
offers  to  pay  said  purchase  money  with  interest  in 
full. 

12.  That  the  sale  price  fixed  by  the  Secretary  of 
the  Interior  under  the  said  Act  of  Tune  7,  1924,  is 
far  in  excess  of  the  ordinary  sales  prices  of  similar 
land  on  the  public  domain :  that  the  initial  ])ayment 
made  by  the  defendant  on  said  Durcliase  Avas  m 
excess  of  the  total  amount  which  would  be  required 
if  based  on  prices  fixed  by  Congress  for  settlers  (va 
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the  public  domain.  That  areas  of  raw  and  undevel- 
oped Government  land  adjacent  to  the  lands  de- 
scribed in  the  complaint  have  heretofore  been  dis- 
posed of  by  the  Government  at  $1.25  per  acre  to 
settlers  under  homestead  and  other  public  land  acts. 
The  defendant  has  already  paid  $7.85  an  acre  for 
said  land. 

A  memorandum  addressed  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  Indian  Affairs  of 
date  December  19,  1929,  [94]  and  appearing  in  the 
printed  report  of  hearings  before  the  Committee 
on  Indian  Affairs,  United  States  Senate  in  the  year 
1937  on  Senate  Bill  840,  reads  in  part : 

'^The  white  settlers  have  only  such  legal 
rights  as  were  extended  to  them  by  the  Act  of 
June  7,  1924,  but  their  equities  are  unques- 
tioned, and  in  view  of  all  the  facts  and  circum- 
stances of  this  case,  not  one  of  them  may  be 
charged  with  bad  faith,  and  this  without  regard 
to  whether  the  reservation  be  considered  as  es- 
tablished by  the  Commissioner's  letter  of  1859, 
the  departmental  withdrawal  of  1861,  or  the 
Executive  Order  of  the  President  in  1874.  The 
Indians  were  not  in  possession  when  the  white 
settlements  were  made,  the  boundary  lines  of 
the  reservation  were  not  clearly  established,  the 
Government  offered  no  opposition  to  the  settlers, 
and  their  claims  were  bought  and  sold  much  in 
the  manner  of  privately  owned  lands.  The  new 
purchasers   took  possession,   and  no  objection 
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appears  to  have  been  raised  by  the  Govern- 
ment.'' 

13.  On  March  10,  1936,  the  defendant  received  a 
letter  from  the  Commissioner  of  the  General  Land 
Office,  stating,  among  other  things : 

^^A  recomputation  shows  $2,151.78  purchase 
money  dne  and  unpaid  as  of  September  16, 
1928,  together  with  interest  at  4%  per  annum 
from  September  16,  1926,  to  date  of  payment 
which,  if  the  principal  is  not  paid  imtil  March 
31,  1936,  will  amount  to  $701.09." 

CONCLUSIONS  OF  LAW. 

1.  The  use  of  the  words  ^Herms"  and  '^  condi- 
tions," in  Section  1  of  the  Act  of  Congress  of  June 
7,  1924,  43  U.  S.  Stats.  596,  T.  25,  U.  S.  C.  A.,  p. 
344,  clearly  show  that  in  order  to  effect  an  entry 
upon  the  occupied  lands  where,  as  in  this  case,  the 
total  price  therefor  is  not  required  to  be  paid  in 
full  at  one  time  but  a  part  cash  payment  only  is 
required  and  time  or  times  allowed  for  subsequent 
cash  payments  with  interest  to  accrue  thereon,  a 
prescribed  cash  payment  on  account  of  the  total  pur- 
chase price,  made  within  the  ninety  days  period, 
effects  an  entry  within  the  clear  meaning  of  the 
statute. 

In  this  case,  under  the  terms  and  conditions  of 
the  sale,  an  initial  part  payment  only  was  required. 

The  partial  payment  in  this  case  constituted 
entry  within  the  meaning  of  the  statute.  [95] 
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Subsequent  default  or  defaults  in  deferred  pay- 
ments do  not  of  themselves  present  a  condition  re- 
quiring or  authorizing  the  United  States  to  enter 
upon  the  premises  and  take  possession  thereof.  Such 
requirement  exists  only  where  entry  is  not  made 
within  the  time  specified.  It  is  not  the  policy  of  the 
United  States  to  seek  forfeiture  under  circumstances 
such  as  are  here  presented. 

2.  That  under  the  Sale  Act  of  June  7,  1924,  in 
view  of  said  tender,  plaintiff  is  not  entitled  to  can- 
cel the  contract  of  sale  of  said  lands  entered  into 
with  the  defendant,  Garaventa  Land  &  Livestock 
Company,  and  that  it  would  be  inequitable  and  un- 
just to  require  or  permit  the  cancellation  of  such 
contract  of  sale  or  to  disturb  the  defendant's  pos- 
session of  said  lands. 

3.  That  the  plaintiff  is  not  required  to  issue 
patent  to  said  lands,  except  upon  receipt  and  ac- 
ceptance of  the  money  tendered  by  the  defendants 
as  the  balance  of  the  purchase  price  of  said  lands, 
together  with  interest  thereon. 

That  the  plaintiff  is  not  entitled  to  deprive  de- 
fendant of  the  occupancy  of  said  lands. 

4.  That  the  plaintiff,  United  States  of  America, 
is  not  entitled  to  judgment  for  the  relief  prayed 
for  in  said  complaint  and  that  the  same  should  be 
dismissed. 

Dated:  August  22nd,  1941. 

FRANK  H.  NORCROSS. 
United  States  District  Judge. 

[Endorsed]:     Filed  Aug.  22nd,  1941.  [96] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  OBJECTIONS  TO  THE 
COURT'S  FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW. 

Comes  Now  the  plaintiff,  United  States  of  Amer- 
ica, and  hereby  objects  to  the  Court's  findings 
of  fact  and  conclusions  of  law  made  and  filed  in 
the  above-entitled  action  on  the  22nd  day  of  August, 
1941. 

1  Objects  to  Paragraph  No.  1  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redmidant. 

2.  Objects  to  Paragraph  No.  2  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

3.  Objects  to  Paragraph  No.  3  of  said  findings 
of  fact  on  the  groimd  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

4.  Objects  to  Paragraph  No.  4  of  said  findings 
of  fact  [97]  on  the  ground  and  for  the  reason  that 
the  same  is  irrelevant,  immaterial  and  redundant. 

5.  Objects  to  Paragraph  No.  5  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

6.  Objects  to  Paragraph  No.  6  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

7.  Objects  to  Paragraph  No.  7  of  said  findings 
of  fact  except  that  part  of  said  finding  reading  as 
follows : 
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"By  executive  Order  of  March  23,  1874,  the 
Pyramid  Lake  Indian  Reservation  was  estab- 
lished;'' 

and  except  that  part  of  Paragraph  No.  7  of  said 
findings  of  fact  reading  as  follows:  beginning  on 
line  one,  page  5,  with, — 

^^That  in  the  year  1865,'' 

and  ending  with  the  words, — 

^'said  order  was  revoked." 

and  except  that  part  of  said  findings  of  fact  in 
Paragraph  No.  7,  beginning  on  line  fourteen,  page 
5  thereof  with  the  words, — 
^^In  the  year  1916," 

and  ending  with  the  words, — 

'Svhich  application  was  approved;". 

8.  Objects  to  Paragraph  No.  8  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

9.  Objects  to  Paragraph  No.  10  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

10.  Objects  to  Paragraph  No.  11  of  said  findings 
of  fact  on  the  groimd  and  for  the  reason  that  the 
same  is  irrelevant,  [98]  immaterial  and  redundant. 

11.  Objects  to  Paragraph  No.  12  of  said  findings 
of  fact  on  the  ground  and  for  the  reason  that  the 
same  is  irrelevant,  immaterial  and  redundant. 

Plaintiff  objects  to  the  Court's  conclusions  of 
law,  each,  all  and  every  paragraph  thereof,  on  the 
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ground  and  for  the  reason  that  the  same  is  con- 
trary to  the  law,  and  to  the  evidence. 

Dated :  at  Reno,  Nevada,  this  22nd  day  of  August, 
1941. 

Respectfully  submitted, 

MILES  N.  PIKE, 

United  States  Attorney, 
By   JOHN  S.  HALLEY, 

Ass't.  U.  S.  Attorney. 

[Endorsed] :  Filed  Aug.  22,  1941.  [99] 
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MINUTES  OF  COURT 
of  Friday,  August  22,  1941. 

At  this  time  appears  Miles  N.  Pike,  Esq.,  U.  S. 
Attorney,  and  John  S.  Halley,  Esq.,  Assistant  U.  S. 
Attorney,  attorneys  for  plaintiff;  and  D.  A.  Busey, 
Esq.,  of  counsel  for  the  defendants.  The  Court 
now  files  findings  of  fact  and  conclusions  of  law. 
Counsel  for  plaintiff  file  formal  objections  to  the 
Court's  findings  of  fact  and  conclusions  of  law. 
It  is  Ordered  that  plaintiff's  objections  to  the 
Court's  findings  of  fact  and  conclusions  of  law 
be,  and  the  same  hereby  are,  overruled.  An  ex- 
ception to  this  ruling  is  granted  coimsel  for  the 
plaintiff.  No  objection  to  the  Court's  findings  of 
fact  and  conclusions  of  law  is  made  by  Mr.  Busey. 

[100] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  THE  CONTENTS 
OF  THE  RECORD  ON  APPEAL 

Now  comes  the  United  States  of  America,  ap- 
pellant in  the  above-entitled  case,  and  designates 
for  inclusion  in  the  record  on  appeal  the  full  and 
complete  record  and  all  proceedings  and  evidence 
in  the  action  in  this  cause. 

Respectfully  submitted, 
/s/      NORMAN  M.  LITTELL, 

Assistant  Attorney  General. 
/s/      MILES  N.  PIKE, 

United  States  Attorney. 

Service  by  copy  of  the  above  and  foregoing 
is  hereby  admitted  this  3rd  day  of  September, 
1941. 

W.  M.  KEARNEY, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  Sept.  4,  1941.  [101] 
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STATEMENT  OF  POINTS  ON  APPEAL 

Now  comes  the  United  States  of  America,  ap- 
pellant in  the  above-entitled  case,  and  specifies  the 
following  statement  of  iDoints  to  be  relied  upon  on 
appeal : 

1.  The  United  States  is  entitled  to  recover  the 
land  within  the  Pyramid  Lake  Indian  Reservation 
occupied  by  the  defendant  because  title  to  the  land 
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is  in  the  United  States  and  the  defendant  has 
acquired  no  rights  imder  the  Act  of  Jime  7,  1924, 
or  the  regulations  issued  pursuant  thereto. 

2.  The  Secretary  of  the  Interior  had  authority 
to  cancel  the  application  of  the  defendant  for  its 
failure  to  complete  the  payments  on  the  purchase 
price. 

3.  The  defendant  has  no  right  to  i^ossession  of 
the  land  in  suit. 

4.  The  court  erred  in  entering  judgment  dis- 
missing the  complaint. 

XOR^IAX  M.  LITTELL, 

Assistant  Attorney  G-eneral. 
/s/      MILES  X.  PIKE, 

United  States  Attorney.  [102] 

Service  by  copy  of  the  above   and  foregoing  is 
hereby  admitted  this  3rd  day  of  September,  1911. 
W.  M.  KEARXEY, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  Sept.  1,  1911.  [103] 
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PLAIXTIFF'S  MOTIOX  FOR  TRAXSMISSIOX 
OF  ORIGIXAL  EXHIBITS 

Xow  comes  the  United  States  of  America,  plain- 
tiff in  the  above-entitled  action  and  states : 

1.     Tliat  there  was  introduced  into  evidence  at 
the  trial   of  this  case  an  unusually  large  number 
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of  exhibits  consisting  of  many  pages  of  typewritten 
and  printed  material,  books,  abstracts  from  books, 
and  many  maps; 

2,  That  the  plaintiff  has  taken  an  appeal  from 
the  judgment  in  this  case  and  has  designated  for 
inclusion  in  the  record  on  appeal  the  entire  and 
complete  record  and  all  proceedings  and  evidence  in 
the  action; 

3.  That  while  it  is  necessary  and  desirable  to 
have  all  the  exhibits  before  the  Circuit  Court  of 
Appeals,  to  require  the  Clerk  of  this  Court  to  copy 
all  of  the  exhibits  introduced  in  this  case  would 
involve  a  tremendous  burden  on  the  Clerk  and 
would  serve  no  useful  purpose;  [104] 

Wherefore  the  plaintiff  moves  this  Court  to  order 
the  Clerk  to  transmit  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  all  of  the  original  ex- 
hibits in  this  action. 

Respectfully  submitted, 
/s/      NORMAN  M.  LITTELL, 

Assistant  Attorney  General. 
/s/      MILES  N.  PIKE, 

United  States  Attorney. 

[Endorsed]:  Filed  Sept.  4,  1941.  [105] 
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[Title  of  District  Court  and  Cause.] 

ORDER  AS   TO   ORIGINAL   EXHIBITS 

On  motion  of  the  United  States  of  America,  plain- 
tiff in  the  above-entitled  action,  it  is  hereby  or- 
dered that  the  Clerk  of  this  Court  shall  transmit 
to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  all  of  the  original  exhibits  in  this  action, 
to  be  retained  by  the  said  Circuit  Court  of  Appeals 
until  disposition  of  the  appeal  in  this  action. 
FRANK  H.  NORCROSS, 
District  Judge. 

[Endorsed]:  Filed  Sept.  4,  1941.  [106] 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

GARAVENTA   LAND   AND   LIVESTOCK   CO., 

a  Corporation,  et  al.. 

Appellees. 

ORDER   EXTENDING    TIME    TO    FILE 
RECORD  AND  DOCKET   CAUSE. 

Upon  consideration  of  the  motion  for  enlarge- 
ment of  time  to  file  transcript  of  record  and  docket 
cause,   of  the   stipulation  of  comisel   for   appellee 
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thereto,  and  of  the  supporting  affidavit  of  Miles 
N.  Pike,  United  States  Attorney,  counsel  for  ap- 
pellant, and  good  cause  therefor  appearing. 

It  is  Ordered  that  the  time  to  file  transcript 
of  record  herein  and  docket  the  above  cause  in  this 
court  be,  and  hereby  is  extended  to  and  including 
October  15,   1941. 

CURTIS  D.  WILBUR, 

Senior  United  States  Circuit 
Judge. 

Dated:  San  Francisco,  Calif,  September  3,  1941. 

[Endorsed] :  Order,  etc.  Filed  Sept.  3,  1941.  Paul 
P.  O'Brien,  Clerk. 

[Endorsed]:  No.  2741.  Filed  Sept.  5th,  1941. 
O.  E.  Benham,  Clerk  U.  S.  Dist.  Court,  District  of 
Nevada.  [107] 
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ORDER  AS   TO   ORIGINAL 
TRANSC^RIPT  OF  TESTIMONY. 

On  motion  of  the  United  States  of  America, 
plaintiff  in  the  above-entitled   action. 

It  is  Hereby  Ordered  that  the  Clerk  of  this 
Court  shall  transmit  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  the  original  transcript  of 
testimony  taken  at  the  proceedings  had  on  the 
hearing  of  the  above-entitled  matter,  to  be  retained 
by  the  said  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit  until  disposition  of  the  appeal  in  this  action. 

Dated  this  16th  day  of  September,  1941. 
FRANK  H.  NORCROSS, 

United  States  District  Judge. 

[Endorsed]:  Piled  Sept.  16,  1941.   [108] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
U.   S.  DISTRICT   COURT. 

United  States  of  America, 
District  of  Nevada — ss. 

I,  0.  E.  Benham,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Nevada, 
do  hereby  certify  that  I  am  custodian  of  the  records, 
papers  and  files  of  the  said  United  States  District 
Court  for  the  District  of  Nevada,  including  the 
records,  papers  and  files  in  the  case  of  United 
States  of  America,  Plaintiff,  -vs-  Garaventa  Land 
&  Livestock  Company,  a  corporation,  et  al..  De- 
fendants, said  case  being  No.  2741  on  the  law 
docket  of  said  Court. 

I  further  certify  that  the  attached  transcript, 
consisting  of  114  typewritten  pages  numbered  from 
1  to  114,  inclusive,  contains  a  full,  true  and  correct 
transcript  of  the  proceedings  in  said  case  and  of  all 
papers  filed  therein,  together  with  the  endorse- 
ments of  filing  thereon,  as  set  forth  in  the  ^^Designa- 
tion of  the   Contents   of  the   Record   on   Apx^eaF' 
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filed  in  said  case  and  made  a  part  of  the  tran- 
scrix)t  attached  hereto,  as  the  same  appear  from, 
the  originals  of  record  and  on  file  in  my  office  as 
such  Clerk  in  Carson  City,  State  and  District  afore- 
said. [109] 

And  I  further  certify  that  accompanying  this 
record,  in  accordance  with  order  of  this  Court 
filed  and  entered  September  4,  1941,  are  all  the 
original  exhibits,  both  plaintiffs  and  defendants, 
filed  in  the  aforesaid  cause,  with  certain  exceptions 
as  hereinafter  noted;  said  exhibits  being  listed  as 
follows : 

Plaintiff's  Exhibits: 

No.  A — Photostat  copy  of  letter  dated  March  3, 
1925  from  Commissioner  of  General  Land  Office 
to  Register  and  Receiver,  Carson  City,  Nevada. 

No.  B — Photostat  copies  of  letters,  etc. 

No.  C — Photostat  copies  of  letters,  etc. 

No.  D — Photostat  copies  of  letters,  etc. 

No.  E — Photostat  copies  of  letters,  etc. 

No.  P — Photostat  copies  of  letters,  etc. 

No.  G — Photostat  copies  of  letters,  etc. 

No.  H — Photostat  copies  of  appeal  and  order  on 
appeal  filed  with  Dept.  of  Interior.  (Garaventa 
Land  and  Livestock  Co.) 

No.  I — Photostat  copies  of  appeal  and  order  on 
appeal.  (J.  A.  Cerasola). 

No.  J — Photostat  co])ies  of  appeal  and  order  on 
appeal.  (Domenico  Cerasola). 

No.  K — Photostat  copies  of  ap])eal  and  order  on 
appeal.   (M.  P.  Depaoli). 
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No.  L — Photostat  copies  of  appeal  and  order  on 
appeal.   (W.  J.   Cerasola). 

No.  M — Photostat  copies  of  application  of  J.  A. 
Cerasola  to  enter  lands. 

No.  N — Photostat  copies  of  application  of 
Domenico  Cerasola  to  enter  lands. 

No.  O — Photostat  copies  of  application  of  M.  P. 
Depaoli  to  enter  lands. 

No.  P — Photostat  copies  of  application  of  Gara- 
venta  Land  and  Livestock  Co.  to  purchase  Land, 
etc. 

No.  Q — Photostat  copies  of  application  of  W.  J. 
Cerasola  to  enter  lands.  [110] 

No.  R — Photostat  copies  of  letters,  etc.  and  peti- 
tion of  M.  P.  Depaoli  to  reinstate  application. 

No.  S— Copy  of  letter  of  May  13,  1936  to  Regis- 
ter, Carson  City,  Nevada,  from  Commissioner  of 
General  Land  Office  in  re  Pyramid  Lake  entries. 

No.  T — Copies  of  several  letters,  etc.  mider  one 
clip. 

No.  U — Copies  of  letters  and  return  cards  written 
by  Alida  C.  Bowler. 

No.  V — Letter  from  Wm.  Collier,  Commissioner 
of  Indian  Affairs  to  Alida  C.  Bowler,  dated  May 
20,  1936,  and  copy  of  letter  from  Commissioner  of 
General  Land  Office  to  Register,  Carson  City, 
Nevada,  dated  May  13,  1936. 

No.  A-1,  Photostat  copy  of  Annual  Report  of 
the  Commissioner  of  Indian  Affairs  for  the  year 
1868,  title  page  and  pages  142  to  149,  inclusive. 

No.  A-2,     Photostat  copies  of  letters  and  reports. 
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No.  A-3,    Photostat  copies  of  letters. 

No.  A-4,     Photostat  copies  of  letters. 

No.  A-5,     Photostat  copies  of  letters. 

No.  A-6,     Photostat  copies  of  letters. 

No.  A-7,     Photostat  copies  of  letters. 

No.  A-8,     Photostat  copies  of  letters. 

No.  A-9,     Photostat  cox)ies  of  letters. 

No.  A-10,  Photostat  copy  of  Map  No.  944,  Tube 
926,  Part  of  Pyramid  Lake  Reservation,  Nevada. 

No.  A-11,  Photostat  cojjy  of  Map  No.  915,  Tube 
45,  covering  area  between  Lake  Tahoe  and  Pyramid 
Lake. 

No.  A-12,  Photostat  copy  of  Map  No.  6788,  Tube 
780,  covering  Sections  5,  8,  9,  15,  16,  21,  22,  23, 
27,  28,  32,  34  and  38  of  Township  21  North,  Range 
24  East  and  Sections  3,  4,  5,  8,  9  and  10,  Township 
20  North,  Range  24  East. 

No.  A-13,  Photostat  copy  of  Map  No.  8528,  Tube 
1229,  Pyramid  Lake  Lidian  Reservation,  Nevada. 

No.  A-14,  Photostat  copy  of  Map  No.  776  (No. 
2),  Tube  275,  covering  area  in  townships  20  to  29 
North,  inclusive.  Mount  Diablo  Baseline,  Ranges 
20  to  25  East,  Mount  Diablo  Meridian.  [Ill] 

No.  A-15,  History  of  Nevada  by  Davis,  Volumes 
I  and  II. 

No.  A-16,  Laws  of  Nevada  Territory,  1862-1864, 
p.  196. 

No.  A-17,  Statutes  of  Nevada  for  1867,  pages 
183  and  184. 

No.  A-18,  United  States  Statutes  at  Large,  Vol. 
45,  part  2,  Ch.  723,  page  2378,  Act   of  March  4, 
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1929  (This  exhibit  not  sent  for  the  reason  that 
same  is  available  in  the  appellate  court.) 

No.  A-19,  Volume  70,  Part  2,  Congressional  Eec- 
ord,  70th  Congress,  Second  Session,  Senate  Docu- 
ment No.  210,  page  2278. 

No.  A-20,  Photostat  copy  of  Map  of  Utah  Terri- 
tory, etc.,  1858. 

No.  A-21,  Photostat  copy  of  letter  dated  Novem- 
ber 25,  1859,  addressed  to  Hon.  A.  B.  Greenwood, 
Commissioner  of  Indian  Affairs  from  P.  Dodge, 
Indian  Agent  of  Nevada. 

No.  AA,  Photostatic  copy  of  the  decision  in  the 
case  of  Central  Pacific  Railway  Company  reported 
in  the  45th  Volume,  Land  Decisions,  pages  502, 
503,  504,  505. 

No.  BB,  Carbon  copies  of  letters  from  the  Com- 
missioner of  the  General  Land  Office  to  the  Sur- 
veyor General  of  California. 

No.  CC,  Photostatic  copy  Report  No.  175,  dated 
January  4,  1859,  by  F.  Dodge,  Indian  Agent. 

No.  DD,  Photographic  copy  of  Plat  approved 
Sept.  25,  1865,  T.  20  N.,  R.  24  E. 

No.  EE,  Photograhic  copy  of  Plat  approved  Feb. 
8,  1879. 

No.  FF,  Photographic  copy  of  Plat  approved 
Jan.  19,  1888. 

No.  GG,  Photographic  copy  of  Plat  approved 
Feb.  6,  1912. 

No.  HH,  Photographic  copy  of  Plat-B  approved 
Dec.  31,  1913. 
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No.  II,  Photographic  copy  of  Plat-A  approved 
Dec.  31,  1913. 

No.  JJ,  Photographic  copy  of  Plat  approved 
Nov.  1,  1935. 

No.  KK,  Photographic  copy  of  Plat  approved 
Feb.  19,  1907,  T.  21  N.,  R.  24  E. 

No.  LL,  Photographic  copy  of  Plat  approved 
Feb.   25,  1908. 

No.  MM,  Photographic  copy  of  Plat  approved 
Feb.  6,  1912. 

No.  NN,  Photographic  copy  of  Plat-B  approved 
May  15,  1913. 

No.  00,  Photographic  copy  of  Plat-A  approved 
May  15,  1913.  [112] 

No.  PP,  Photographic  copy  of  Plat  approved 
Oct.  20,  1937. 

No.  QQ,  Photographic  copy  of  Map  of  Pyramid 
Lake  Indian  Reservation,  Nev.,  surveyed  in  Jan. 
1865. 

No.  RR,  Photostatic  copies  of  Senate  Executive 
Documents,  36th  Congress,  1st   Sess.  1859-60,  Vol. 

1,  No.  2,  title  page  and  pages  730  to  750  inclusive, 
of  the  report  of  the  Secretary  of  the  Interior. 

No.  SS,  Photostatic  copies  of  Senate  Executive 
Documents,  36th  Congress,  2nd  Sess.  1860-61,  Vol. 

2,  No.  1,  title  page  and  pages  68  to  106,  inclusive, 
of  the  report  of  the  Secretary  of  War. 

No.  TT,  Photostatic  copies  Senate  Executive 
Documents,  37th  Congress,  2nd  Sess.  1861-62,  Vol. 
1,  No.  1,  Pt.  1,  title  page  and  pages  616,  617,  618, 
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619  and  716  to  727  inclusive,  of  the  report  of  the 
Secretary  of  Interior. 

Xo.  UU,  Photostatic  copies  of  the  Report  of  the 
Commissioner  of  Indian  Affairs  for  the  year  1862, 
title  page  and  pages  215  to  229,  inclusive. 

Xo.  W,  Photostatic  copies  of  Report  of  the 
Commissioner  of  Indian  Affairs  for  the  year  1863, 
title  page  and  pages  390,  391,  392,  393,  416,  417, 
418  and  419. 

Xo.  WW,  Photostatic  copies  of  Report  of  the 
Commissioner  of  Indian  Affairs  for  the  year  1864, 
title  page  and  pages  138  to  151,  inclusive. 

Xo.  XX,  Photostatic  copies  of  Report  of  the 
Commissioner  of  Indian  Affairs  for  the  year  1865, 
title  page  and  pages  14  to  17,  inclusive. 

Xo.  YY,  Photostatic  copies  of  the  Report  of  the 
Commissioner  of  Indian  Affairs  for  the  year  1866, 
title  page  and  images  112  to  122,  inclusive. 

Xo.  ZZ,  Photostatic  copies  of  Report  on  Indian 
Affairs  by  the  Acting  Conmiissioner  for  the  year 
1867,   title  page   and  pages   168  to   173,   inclusive. 

Defendants'  Exliibits. 

Xo.  1,  Copy  of  letter  to  G.  F.  Allen,  dated  May 
12,  1939. 

Xo.  2,  Registry  Return  Card. 

Xo.  3,  Printed  pamphlet  ^'Hearings  before  the 
Committee  on  Indian  Affairs,  etc.''  [113] 

Xo.  4,  Stipulation. 

No.  5,  Stipulation. 

No.  6,  Stipulation. 
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Nos.  7  to  19,  inc.  (Originals  not  sent.  See  ''Offers 
of  Additional  Exhibits  and  Evidence '',  filed  Octo- 
ber 19,  1940,  and  made  a  part  of  the  Transcript  of 
Record  on  Appeal.) 

Nos.  I  (a)  to  I  (h)  inclusive,  Excerpts  from  the 
Report  of  the  Commissioner  of  Indian  Affairs  for 
the  year  1862  and  the  year  1866. 

Plaintiff's  Additional   Exhibits 
Photostatic  copy  of  an  Opinion  of  Assistant  Attor- 
ney General  George  H.  Shields,  dated  July  7,  1891. 
(This  exhibit  not  numbered) 

And  I  further  certify  that  accompanying  this 
record,  and  in  accordance  with  order  of  this  Court 
filed  and  entered  September  16,  1941,  is  the  original 
Transcript  of  Testimony  filed  in  the  aforesaid 
cause  on  June  30,  1939. 

Witness  my  hand  and  the  seal  of  said  United 
States  District  Court  this  13th  day  of  October, 
1941. 

(Seal)  0.  E.  BENHAM, 

Clerk,   U.    S.   District   Court. 

[114] 
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[Title  of  District  Court  and  Cause.] 

TESTIMONY 

Be  It  Remembered,  That  the  above-entitled 
matters  came  on  regularly  for  trial  before  the 
Court  on  Monday,  the  19th  day  of  June,  1939, 
at  10:00  o'clock  A.  M.,  Hon.  P.  H.  Norcross,  Judge, 
presiding. 

Appearances 
Wm.  S.  Boyle,  Esq.,  U.  S.  District  Attorney, 

and 
Thos.    0.    Craven,    Esq.,    Asst.    U.    S.    District 
Attorney, 

Attorneys  for  Plaintiff. 

William  M.  Kearney,  Esq., 

Attorney  for  Defendants  Garaventa  Land 
&  Livestock  Company  and  Depaoli — Nos. 
2741  and  2744. 

Douglas  A.  Busey,  Esq., 

Attorneys  for  Defendants  Cerasola — Nos. 
2742,  2743,  and  2745. 


The  Court :    We  have  five  cases  set  for  this  morn- 


uig. 


Mr.  Craven:  Your  Honor,  we  have  set  for  trial 
what  is  [2*]  commonly  known  as  the  Pyramid  Lake 
land  suits,  and  we  move  at  this  time  that  the  five 


*Page  numbering  appearing  at  bottom  of  page 
of  original  Reporter's  Transcript. 
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suits  be  consolidated  for  the  purpose  of  the  trial. 
All  of  the  suits  involve  identical  issues. 

Mr.  Kearney:  I  have  no  objection,  your  Honor, 
to  consolidating  the  cases  insofar  as  the  testimony 
of  one  relates  to  the  other,  but  they  involve  differ- 
ent lands  and  there  are  some  different  issues. 

The  Court:  They  may  be  consolidated,  subject 
to  the  right  to  introduce  any  additional  evidence 
so  far  as  any  particular  case  is  concerned.  How 
will  that  do? 

Mr.  Kearney:  Well,  that  amounts  to  the  same 
thing.  There  are  different  issues  in  different  cases 
and  different  lands,  but  insofar  as  the  evidence  in 
any  one  case  is  applicable  to  the  other,  I  think 
it  should  be  applied  to  all,  but  I  do  think  on 
account  of  the  fact  there  are  different  issues 

The  Court:  Oh  yes,  each  case  will  have  to  be 
considered  separately,  with  the  exception  that  the 
evidence,  so  far  as  it  applies  to  all  cases,  need 
not  be  repeated. 

Mr.  Busey:    That  is  agreeable. 

Mr.  Craven:  Your  Honor,  it  has  been  stipulated 
between  us  that  the  court  reporter's  per  diem  shall 
be  divided  between  the  parties,  the  government 
bearing  one-half  and  all  the  defendants  one-half, 
to  be  apj)ortioned  between  them  as  they  see  lit. 

The  Court:     That  will  be  the  miderstanding. 

Mr.  Craven:  I  hand  to  your  Honor  a  copy  of 
the  Act  of  June  7,  1924,  upon  which  these  actions 
are  predicated.  Your  [3]  Honor,  these  five  actions. 
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Nos,  2741,  2742,  2743,  2744,  and  2745,  were  com- 
menced on  February  2,  1939,  to  recover  the  posses- 
sion of  certain  lands  within  the  boundaries  of  the 
Pyramid  Lake  Indian  Reservation,  the  complaint 
praying  for  all  necessary  writs  for  recovery  of  such 
possession.  Various  defendants  were  in  possession 
of  said  lands  and  these  actions  were  brought  pur- 
suant to   the   Act  of  Congress   approved   June   7, 
1924,  copy  of  which  I  have  just  handed  to  your 
Honor,  the  pertinent  parts  of  which  are  as  follows : 
An  Act  for  the  Relief  of  Settlers  and  town- 
site  occupants  of  certain  lands  in  the  Pyramid 
Lake  Indian  Reservation,  Nevada. 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  to  sell  to 
the  settlers  or  their  transferees,  under  such 
terms,  conditions,  and  price  per  acre  as  the 
said  Secretary  may  prescribe,  any  lands  in  the 
Pyramid  Lake  Indian  Reservation,  in  the  State 
of  Nevada,  that  have  been  settled  upon,  occu- 
pied, and  improved  by  said  settlers  and  their 
transferees  in  good  faith  for  a  period  of  twenty- 
one  years  or  more  immediately  preceding  the 
passage  of  this  Act :  Provided,  That  no  more 
than  six  hundred  and  forty  acres  shall  be  sold 
to  any  one  person  or  corporation:  Provided 
further,  That  said  sales  shall  be  by  private 
cash  entry  after  it  has  been  shown  to  the 
satisfaction  of  the   Secretary  of  the   Interior 
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that  the  lands  applied  for  have  been  settled 
upon,  occupied,  and  [4]  improved  as  required 
by  this  Act,  and  in  addition  to  such  price  per 
acre  as  may  be  fixed  by  the  Secretary  of  the 
Interior  all  entrymen  hereunder  shall  pay  the 
same  fees  and  commissions  as  provided  by  law 
where  public  lands  are  disposed  of  at  $1.25 
per  acre.  The  proceeds  of  said  sales  shall  be 
deposited  in  the  Treasury  of  the  United  States 
and  be  subject  to  appropriations  by  Congress 
for  the  Piute  Indians  of  the  said  Pyramid 
Lake  Indian  Reservation. 

That  is  Section  1  of  the  Act.  Sections  2  and  3  are 
applicable  to  the  townsite  of  Wadsworth  and  have 
no  bearing  upon  the  matter  here.  Section  4  pro- 
vides : 

*^A11  sales  in  accordance  with  section  1  of 
this  Act  shall  be  made  through  the  local  land 
office  within  ninety  days  after  the  price  of 
the  land  shall  have  been  fixed  by  the  Secre- 
tary of  the  Interior:  Provided,  That  where 
entry  is  not  made  within  the  time  specified, 
the  United  States  shall  enter  upon  the  premises 
and  take  possession  thereof  for  the  use  and 
benefit  of  the  Piute  Indians  of  the  Pyramid 
Lake  Indian  Eeservation.'^ 

The  complaint  in  each  action  alleges:  (1)  That  the 
plaintiff  at  all  times  herein  mentioned,  and  ever 
since  the  year  1848,  has  been,  and  now  is,  the  legal 
owner,  and  is  now  entitled  to  the  possession  of  the 


124  United  States  of  America  vs, 

following  described  lands  and  premises,  situate, 
lying  and  being  in  the  County  of  Washoe,  State 
and  District  of  Nevada;  (2)  That  on  or  about  May 
8,  1925,  pursuant  to  that  certain  Act  of  Congress 
of  June  7,  1924,  entitled  ^^An  Act  for  the  relief 
of  settlers  and  town-site  occupants  of  certain  lands 
in  the  Pyramid  Lake  Indian  Reservation,  Nevada," 
being  Chap.  311,  [5]  Public  Laes  of  the  United 
States  of  America,  passed  by  the  Sixty-Eighth  Con- 
gress, and  the  regulations  promulgated  thereunder 
by  the  Department  of  the  Interior,  on  March  3, 
1925,  as  amended,  the  defendant  made  application 
to  the  Department  of  Interior  to  enter  upon  and 
to  purchase  the  hereinbefore  described  lands;  and 
pursuant  to  said  Act  and  Regulations,  such  appli- 
cation was  allowed,  and  said  defendant  did  enter 
upon  said  lands  and  was  required  to  and  did  agree 
to  pay  plaintiff  for  said  lands,  as  the  purchase 
price  thereof,  a  certain  sum,  plus  interest  accruing 
after  June,  1925,  at  the  rate  of  four  per  cent  per 
annum  on  all  impaid  principal,  such  interest  to  be 
paid  on  or  before  April  7,  1936;  (3)  That  each 
of  the  defendants  has  failed,  refused  and  neglected 
to  i^ay  said  purchase  price,  or  any  part  thereof, 
or  interest,  except  a  certain  specified  sum,  w^hich 
sum  w^as  paid  on  or  about  June,  1925,  and  defendant 
has  paid  no  further  sum  on  said  purchase  price 
since  said  date;  (4)  That  on  or  about  May  13, 
1936 — 11  years  after  the  last  payment  had  been 
made — the  entries  of  each  of  the  defendants  upon 
said  lands,  and  their  right  to  purchase  the  same 
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was  cancelled  by  the  Department  of  the  Interior, 
pursuant  to  the  terms  of  said  Act  of  June  7,  1924, 
and  said  Regulations,  for  failure  to  pay  the  agreed 
purchase  price  within  the  tim.e  allowed  by  law ;  and 
on  March  7,  1936  each  of  the  defendants  was  served 
by  United  States  registered  mail  with  written  notice 
of  such  cancellation;  (5)  That  on  or  about  June 
2,  1936,  written  notice  was  served  on  each  of  the 
defendants  by  Alida  C.  Bowler,  Superintendent  of 
Carson  Indian  Agency,  Bureau  of  Indian  Affairs, 
Department  of  Interior,  demanding  that  the  de- 
fendant vacate  and  yield  up  to  plaintiff  said  lands 
on  or  before  September  30,  1936.  [6]  That  not- 
withstanding said  demand  to  vacate  and  said  can- 
cellation of  entry,  defendants  are  still  in  possession 
and  occupancy  of  said  lands  and  wrongfully  and 
unlawfully  refuse  to  vacate  the  lands  and  yield 
same  to  plaintiff;  (6)  that  in  each  of  the  complaints 
the  defendants  named  and  those  w^hose  true  names 
are  unknown,  claim  title  and  right  of  possession 
to  the  said  property  wrongfully,  unlawfully  and 
adversely  to  plaintiff. 

In  case  No.  2741,  United  States  of  America  vs. 
Garaventa  Land  &  Livestock  Company,  certain  alle- 
gations of  the  complaint  are  denied,  which  the 
government  will  prove,  as  follows:  (1)  the  defend- 
ant denies  that  the  plaintiff  is  entitled  to  possession 
of  the  lands  described,  but  the  defendant  admits 
the  legal  ownership  of  the  plaintiff  to  said  land; 
(2)  the  defendant  denies  that  the  defendant  agreed 
to  pay  the  plaintiff'  the  sum  of  $4,005.70  plus  interest 


126  United  States  of  America  vs. 

accruing  after  June,  1925,  at  the  rate  of  4  per  cent 
per  annum;  (3)  the  defendant  alleges  extensions 
were  granted  within  which  to  complete  payment  of 
the  purchase  price  and  interest;  (4)  the  defendant 
denies  that  cancellation  of  entry  of  defendant  and 
right  to  purchase  the  land  w^as  made  on  or  about 
May  13,  1936;  (6)  the  defendant  admits  that  during 
the  month  of  March,  1926,  it  received  a  letter  by 
United  States  registered  mail,  containing  a  written 
notice  purportmg  to  cancel  a  contract  of  purchase 
entered  into  betv/een  defendant  and  plaintiff;  (7) 
defendant  denies  that  on  or  about  June  2,  1936, 
written  notice  was  served  on  it  by  Alida  C.  Bowler, 
Superintendant  of  Carson  Indian  Agency,  demand- 
ing that  it  vacate  and  yield  up  to  plaintiff  said 
lands  on  or  before  September  30,  1936,  but  admits 
it  is  still  in  possession  and  occupancy  of  the  lands 
described  in  the  com-  [7]  plaint;  (8)  the  defendant 
alleges  that  the  Secretary  of  the  Interior  is  with- 
out authority  to  cancel  the  contracts  and  that  the 
contracts  of  purchase  are  still  in  full  force  and 
effect  and  that  defendant  is  entitled  to  continued 
occupancy  of  the  land. 

In  case  No.  2742,  United  States  vs.  J.  A.  Cera- 
sola,  certain  allegations  of  the  complaint  are  denied, 
which  the  government  will  prove,  as  follows:  (1) 
defendant  denies  that  plaintiff  is  entitled  to  pos- 
session of  the  lands  described  in  the  complaint; 
(2)  defendant  denies  that  pursuant  to  the  regula- 
tions promulgated  by  the  Department  of  the  In- 
terior on  March  3,  1925,  under  Act  of  Congress  of 
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June  7,  1924,  the  purchase  price  of  said  lands  was 
the  sum  of  $5,350.45,  or  any  other  sum  excejjt  as 
hereinafter  alleged,  or  that  interest  at  the  rate  of 
4%  per  annum,  or  at  any  other  rate,  was  to  accrue 
thereon  after  June,  1925,  or  at  any  other  time,  or 
that  such  interest  was  to  be  paid  on  or  before  April 
7,  1936,  or  at  any  other  date.  The  defendant  alleges, 
however,  that  the  lands  were  re-appraised  and  on 
November  30,  1934,  the  purchase  price  of  said  lands 
was  fixed  by  the  Department  of  the  Interior  in  the 
sum  of  $5,350.45 — which  is  the  same  principal  that 
we  have  alleged — with  interest  thereon  at  the  rate 
of  4%  per  annum,  which  we  submit  is  virtually  an 
admission  of  the  allegation  of  the  complaint;  (3) 
defendant  denies  that  defendant  has  failed  or  re- 
fused or  neglected  to  pay  said  purchase  price,  or 
any  part  thereof,  or  interest.  Defendant  alleges  that 
defendant  tendered  the  balance  of  said  purchase 
price,  together  with  all  interest  thereon,  to  plain- 
tiff, in  or  about  the  month  of  June,  1936,  which  is 
after  the  cancellation  of  the  entry.  (4)  Defendant 
denies  that  on  or  about  May  13,  1936,  the  entry  of 
defendant  upon  said  lands  and  his  right  to  purchase 
[8]  the  same  was  cancelled  by  the  Department  of 
the  Interior;  (5)  defendant  denies  that  on  or  about 
Jime  2,  1936,  written  notice  was  served  on  de- 
fendant by  Alida  C.  Bowler,  Superintendent  of 
Carson  Indian  Agency;  (6)  defendant  denies  that 
he  is  in  possession  of  the  lands  wrongfully  and  un- 
lawfully. 

Case  No.  2743,  United  States  vs.  W.  J.  Cerasola 
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and  Marjorie  Cerasola,  his  wife,  First  Doe,  Second 
Doe,  Third  Doe  and  Fourth  Doe,  in  which  W.  J. 
Cerasola  and  Marjorie  Cerasola  have  filed  an  an- 
swer. All  of  the  other  defendants  are  in  default 
and  their  default  has  been  duly  and  regularly  en- 
tered. In  behalf  of  the  defendants  in  the  case  of 
W.  J.  Cerasola  and  Marjorie  Cerasola,  certain  al- 
legations of  the  plaintiff  were  denied,  which  the 
plaintiff  will  prove  as  follows:  (1)  The  defendants, 
W-  J.  Cerasola  and  Marjorie  Cerasola  deny  that 
the  plaintiff  is  entitled  to  possession  of  the  lands 
described  in  the  complaint;  they  allege  that  since 
May  8,  1925,  they  have  been  the  owners  of  said 
property  and  by  themselves  and  their  predecessors 
in  interest  have  been  in  actual  possession  thereof 
for  more  than  75  years  prior  to  the  filing  of  the 
com_plaint;  (2)  they  deny  that  the  purchase  price 
of  the  lands  was  $5,037.70 ;  they  allege  that  the  lands 
VvTre  reappraised  and  on  Xovember  30,  1934,  the 
purchase  price  was  fixed  by  the  Department  of  the 
Interior  m  the  sum  of  $5,037.70,  with  interest 
thereon  at  the  rate  of  47c  per  amnim;  which  v;e 
submit  is  virtually  an  admission  of  the  allegation, 
(3)  they  deny  that  they  have  failed  or  refused  or 
neglected  to  pay  said  purchase  price  or  interest ; 
they  allege  they  tendered  the  balance  of  said  pur- 
chase price,  together  with  interest  thereon,  to  plain- 
tiff in  or  about  the  month  of  June,  1936;  (4)  the 
defendants  W.  T.  Cerasola  and  Marjorie  Cerasola 
admit  receiving  written  notice  of  cancella-  [9]  tion; 
(5)  they  deny  that  on  or  about  June  2,  1936,  writ- 
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ten  notice  was  served  on  them  by  Alida  C.  Bowler, 
Superintendent  of  Carson  Indian  Agency,  demand- 
ing that  they  vecate  and  yield  up  to  plaintiff  said 
lands  on  or  before  Sex)tember  30,  1936.  In  that  ac- 
tion, your  Honor,  I  wish  to  call  your  Honor's  at- 
tention in  that  case.  No.  2743,  is  against  one  Do- 
menico  Cerasola,  the  entryman  for  the  land  in 
question;  in  that  case  W.  J.  Cerasola  and  Majorie 
Cerasola  have  appeared  and  filed  an  answer.  They 
deny  that  notwithstanding  said  demand  to  vacate 
and  said  cancellation  of  entry,  defendants  are  still 
in  possession  and  occupancy  of  said  lands  and 
wrongfully  and  unlawfully  refuse  to  vacate  said 
lands  and  yield  same  to  plaintiff.  They  allege  that 
defendant  Marjorie  Cerasola  claims  title  and  right 
of  possession  of  said  property  adversely  to  plain- 
tiff. Am  I  correct  in  stating,  Mr.  Boyle,  the  de- 
fendant, W.  J.  Cerasola,  claims  an  interest  in  this 
land? 

Mr.  Boyle :    You  are  speaking  of 

Mr.  Craven:    No.  2743,  Domenico 

Mr.  Boyle :  No,  only  the  heirs  of  Domenico  Cera- 
sola. 

Mr.  Craven:  And  W.  J.  Cerasola  is  not  one  of 
his  heirs? 

Mr.  Boyle :    Is  his  heir,  yes. 

Mr.  Craven:  Then  he  claims  an  interest  in  the 
land? 

Mr.  Boyle:    W.  J.  Cerasola  does  claim  the  land. 

Mr.  Craven:  Then  as  I  have  stated,  they  allege 
the  affirmative  defense  of  estoppel. 
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In  case  No.  2744,  United  States  vs.  M.  P.  De- 
paoli  and  Lena  Depaoli,  his  wife,  certain  allega- 
tions of  the  complaint  are  denied,  which  plaintiff 
will  prove,  as  follows:  (1)  he  denies  that  the  plain- 
tiff at  all  times  since  the  year  1848  or  at  any  time 
sub-  [10]  sequent  to  June,  1925,  and  is  now  entitled 
to  possession  of  the  lands  in  question;  (2)  defend- 
ant M.  P.  Depaoli,  denies  he  has  failed  or  refused 
and  neglected  to  pay  the  purchase  price  of  the  land 
in  question,  except  he  admits  he  has  paid  the  sum 
of  $2,514.82,  on  or  about  June,  1925,  and  he  denies 
that  he  has  not  paid  any  further  sum  on  said  pur- 
chase price  since  that  date.  That  case  is  distinguish- 
able from  the  others  in  that  particular,  your  Honor. 
He  admits  paying  part  of  the  purchase  price  in  the 
sum  of  $2,514.82,  which  sum  was  paid  on  or  before 
Jmie,  1925,  but  he  denies  that  the  defendant  De- 
paoli has  paid  no  further  sum  of  said  purchase 
price.  He  denies  that  on  or  about  May  13,  1936,  en- 
try of  defendant  upon  the  lands  in  question  and  his 
right  to  purchase  the  same  was  cancelled  by  the 
Department  of  the  Interior,  pursuant  to  the  terms 
of  the  Act  of  June  7,  1924,  for  failure  to  pay  the 
agreed  purchase  price ;  (4)  he  admits  that  on  March 
10,  1926,  he  received  a  letter  by  registered  mail,  con- 
taining written  notice  purporting  to  cancel  the  con- 
tract of  purchase  entered  into  between  defendant 
Depaoli  and  the  plaintiff;  (5)  he  denies  that  on  or 
about  June  2,  1936,  written  notice  was  served  on 
defendant  Depaoli  by  Alida  C.  Bowler,  Superin- 
tendent of  Carson  Indian  Agency,  demanding  that 
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he  vacate  and  yield  up  to  plaintiff  the  lands  in  ques- 
tion before  September  30,  1936;  he  admits  he  is 
still  in  possession  and  occupancy  of  the  lands  and 
has  refused  to  vacate  them;  (6)  he  alleges  an  af- 
firmative defense  of  estoppel.  He  also  alleges  that 
the  defendant  has  paid  to  the  United  States  said 
purchase  price,  together  with  interest  thereon  at 
the  rate  of  4%,  in  the  aggregate  sum  of  $7,631.44, 
and  that  he  is  entitled  to  continued  possession  and 
legal  title  by  the  issuance  of  a  patent  [11]  to  him 
to  the  land.  I  might  state  at  this  junction,  your 
Honor,  I  think  it  would  be  proper,  the  evidence  will 
show  that  this  defendant  applied  for  a  reinstate- 
ment of  his  entry  after  the  cancellation  thereof, 
which  was  denied.  The  balance  of  the  purchase 
price  at  the  time  the  reinstatement  was  applied  for 
was  sent  to  the  Registrar,  Land  Office  at  Carson 
City,  and  reinstatement  was  denied  and  the  money 
ordered  returned  by  the  Commissioner  of  the  Gen- 
eral Land  Office  on  September  30,  1936. 

In  case  No.  2745,  United  States  vs.  W.  J.  Cera- 
sola  and  others,  the  appearance  and  answer  is  made 
by  the  defendants,  W.  J.  Cerasola,  Marjorie  Cera- 
sola,  and  J.  A.  Cerasola,  apparently  as  heirs  of  Do- 
menico  Cerasola  and  Lena  Cerasola,  the  wife  of 
Domenico  Cerasola.  Certain  allegations  of  the  com- 
plaint are  denied,  which  the  plaintiff  will  prove,  as 
follows:  (1)  the  defendants  deny  that  plaintiff  is 
entitled  to  possession  of  the  lands  in  question;  they 
allege  that  since  May  8,  1925,  defendants  have  been 
the  owners  of  said  property  and  by  themselves  and 
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their  predecessors  in  interest  have  been  in  actual 
possession  for  more  than  75  years  prior  to  filing 
of  the  complaint  and  are  still  in  possession  thereof ; 
(2)  they  deny  that  the  purchase  price  of  the  lands 
in  question  wsls  the  sum  of  $5,956.38,  or  any  other 
sum,  except  as  alleged  hereinafter,  or  that  interest 
at  the  rate  of  4%  per  annum,  or  any  other  rate  was 
to  accrue  thereon  after  June,  1925,  or  at  any  other 
time,  or  that  such  interest  was  to  be  paid  on  or  be- 
fore April  10,  1936.  They  allege  that  after  a  re- 
appraisment  the  purchase  price  of  the  lands  in  ques- 
tion was  fixed  by  the  Department  of  the  Interior  at 
$5,956.38,  the  same  principal  as  we  allege,  with  in- 
terest thereon  at  the  rate  of  4%  per  annum,  which 
[12]  is  virtually  an  admission,  we  submit,  of  the 
allegation  of  the  complaint.  (3)  They  deny  that 
the  defendant  has  failed  to  pay  said  purchase  price 
or  interest.  They  admit  that  the  sum  of  $2,386.16 
was  paid  in  June,  1925  and  that  no  further  sum 
has  been  paid  on  the  purchase  price  since  that  date. 
They  allege  that  the  defendant  tendered  the  bal- 
ance of  the  purchase  price,  together  with  interest 
thereon,  to  plaintiff  in  the  month  of  June,  1936; 
(4)  they  deny  that  on  or  about  May  13,  1936,  entry 
of  Domenico  Cerasola  upon  the  lands  in  question 
and  his,  or  his  successors  right  to  purchase  same 
was  cancelled  by  the  Department  of  the  Interior; 
they  deny  that  on  March  10,  1936,  or  at  any  other 
time,  defendant  Domenico  Cerasola  was  served  by 
registered  mail  with  written  notice  of  such  cancel- 
lation.  Incidentally,  your  Honor,  that  is  tlie  only 
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suit  in  which  the  service  upon  the  defendant,  or 
one  of  the  defendants,  of  the  notice  of  cancellation, 
was  denied.  (5)  They  deny  that  on  or  about  June 
2,  1936,  written  notice  was  served  on  Domenico 
Cerasola  by  Alida  C.  Bowler,  Superintendent  of 
Carson  Indian  Agency,  demanding  that  Domenico 
Cerasola  vacate  the  lands  in  question  on  or  before 
September  30,  1936 ;  they  deny  that  Domenico  Cera- 
sola continued  in  j)ossession  and  occupancy  of  the 
lands  in  question  and  wrongfully  and  unlawfully 
refused  to  vacate  said  lands;  (6)  They  admit  that 
Domenico  Cerasola  died  in  Washoe  County,  Ne- 
vada. I  think  it  is  proper  at  this  time  to  state  that 
the  records  of  the  State  Health  Office  show  that  Mr. 
Cerasola  died  on  March  3,  on  March  3,  1930,  at 
Sparks,  Nevada,  which  was  prior  to  the  notice  by 
registered  mail  and  prior  to  the  notice  by  Alida  C. 
Bowler.  (7)  They  deny  that  Lena  Cerasola  was  the 
wife  of  Domenico  Cerasola  during  the  time  of  the 
entry  to  and  including  the  time  of  cancellation; 
they  admit  that  she  [13]  died  in  Washoe  County, 
Nevada;  (8)  They  admit  that  the  heirs  of  Domenico 
Cerasola  and  his  wife  are  necessary  and  ])ro])er 
parties  defendant  and  they  admit  that  said  heirs 
claim  title  and  right  of  possession  to  the  ])ro])erty 
in  question,  adversely  to  ])laintiff.  They  admit  that 
W.  J.  Cerasola  and  Marjorie  Cerasola,  his  wife, 
claim  title  and  right  of  possession  to  the  lands  in 
question,  adversely  to  plaintiff  and  they  allege  tliat 
since  May  8,  1925  they  have  been  the  owners  of  said 
property  and  by  themselves  and  their  ])redecessors 
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in  interest  have  been  in  actual  possession  thereof 
for  more  than  75  years  prior  to  the  filing  of  the 
complaint,  and  are  still  in  possession  thereof.  (9) 
They  deny  that  defendant,  J.  A.  Cerasola,  without 
right  or  title,  is  in  possession  and  occupancy  of  the 
lands  in  question  and  wrongfully  and  unlawfully 
withholds  the  possession  thereof  from  plaintiff,  but 
they  admit  he  is  in  possession  of  the  lands.  They 
allege  an  affirmative  defense  of  estoppel. 

I  think  I  have  fully  stated  the  allegations  of  the 
complaint  and  the  denials,  but  if  counsel  has  any- 
thing they  wish  to  add,  I  will  be  glad  to  yield  at  this 
time. 

Mr.  Kearney :    I  have  nothing. 

Mr.  Busey :    I  have  nothing. 

Mr.  Craven:  We  offer  in  evidence,  as  Plaintiff's 
Exhibit  A  the  Regulations  of  the  Secretary  of  the 
Interior,  promulgated  March  3,  1935,  pursuant  to 
the  Act  of  June  7, 1924. 

PLAINTIFF'S  EXHIBIT  A 

NC 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

June  10,  1939. 

I  hereby  certify  that  the  annexed  copy  of  letter 
dated  March  3,  1925,  filed  under  Miscellaneous  No. 
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1169548,  is  a  true  and  literal  exemplification  of  the 
record  on  file  in  this  office  in  my  custody. 

In  Testimony  Whereof,  I  have  hereunto  sub- 
scribed my  name  and  caused  the  seal  of  this  office  to 
be  affixed,  at  the  city  of  Washington,  on  the  day  and 
year  above  written. 

(Seal)  ANTOINETTE  FUNK 

Assistant  Commissioner  of  the 
General  Land  Office. 


Address  Only  the  Commissioner  of  the 

General  Land  Office 

Department  of  the  Interior 

General  Land  Office 

Washington 

March  3,  1925. 

In  Reply  Please  Refer  to 

1169548  ^^K"  MM  J 
Register  and  Receiver, 
Carson  City,  Nevada. 

Gentlemen : 

Sec.  1,  act  of  Congress  approved  June  7,  1924, 
Public  #233,  provides: 

^'That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  sell  to  settlers  or  their  trans- 
ferees, under  such  terms,  conditions,  and  ])vice 
per  acre  as  the  said  Secretary  may  ])rescribe, 
any  lands  in  the  Pyramid  Lake  Indian  Reser- 
vation, in  the  State  of  Nevada,  that  have  been 
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settled  upon,  occupied,  and  improved  by  said 
settlers  and  their  transferees  in  good  faith  for 
a  period  of  twenty-one  years  or  more  immedi- 
ately preceding  the  passage  of  this  Act;  Pro- 
vided, That  no  more  than  six  hundred  and  forty 
acres  shall  be  sold  to  any  one  person  or  corpo- 
ration; Provided  further,  That  said  sales  shall 
be  by  private  cash  entry  after  it  has  been  shown 
to  the  satisfaction  of  the  Secretary  of  the  In- 
terior that  the  lands  applied  for  have  been  set- 
tled upon,  occupied,  and  improved  as  required 
by  this  Act,  and  in  addition  to  such  price  per 
acre  as  may  be  fixed  by  the  Secretary  of  the 
Interior  all  entrymen  hereunder  shall  pay  the 
same  fees  and  commissions  as  provided  by  law 
where  public  lands  are  disposed  of  at  $1.25  per 
acre.  The  proceeds  of  said  sales  shall  be  de- 
posited in  the  Treasury  of  the  United  States 
and  be  subject  to  approprations  by  Congress 
for  the  Piute  Indians  of  the  said  Pyramid  Lake 
Indian  Reservation." 

Sec.  4  of  the  said  act  directs : 

^^All  sales  in  accordance  with  section  1  of  this 
Act  shall  be  made  through  the  local  land  office 
within  ninety  days  after  the  price  of  the  land 
shall  have  been  fixed  by  the  Secretary  of  the  In- 
terior: Provided,  That  where  entry  is  not  made 
within  the  time  specified,  the  United  States 
shall  enter  upon  the  premises  and  take  posses- 
sion thereof  for  the  use  and  benefit  of  the  Piute 
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Indians  of  the  Pyramid  Lake  Indian  Reserva- 
tion." 

On  February  7,  1925,  the  Assistant  Secretary  of 
the  Interior  approved  the  report  of  the  examiners 
appointed  to  classify  and  appraise  the  lands,  titles 
to  which  may  be  acquired  under  the  said  act,  as 
modified  by  the  Commissioner  of  Indian  Affairs, 
The  land  has  been  classified  as  irrigated,  improved 
irrigated  and  non-irrigable.  The  tracts  in  the  dif- 
ferent ranches  and  the  prices  at  which  they  are  to 
be  sold  are  listed  below. 

Bonham  Ranch  claimed  by  Margaret  I>onham 
Ross  and  her  husband  William  Ross  included  lots 
4,  5,  8,  9,  10  and  11,  Sec.  12,  T.  28  N.,  R.  19  E. 
Lot  5  has  been  eliminated,  how^ever,  as  it  is  needed 
to  provide  a  passage  for  trailing  sheep  by  stockmen 
leasing  land  on  the  reservation. 
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The  Mullen  Ranch  is  claimed  by  John  Poco  of 
Reno,  Nevada,  by  virtue  of  a  sale  by  a  referee  in 
bankruptcy  of  the  possessory  interest  of  the  Grizzly 
Livestock  Company.  The  examination  disclosed  the 
following  lands  to  contain  indications  of  settlement, 
occupancy  and  improvement  and  their  sale  at  the 
prices  given  was  therefore  recommended. 
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The  Truckee  River  Ranches  include  ^^Garavan- 
ta",  ^^Pierson/^  ^^Home,"  ^^Hoover/'  ^^Ceresola/' 
'^Shirla/'  ^^Hamilton/'  ^^Gardella/'  and  '^HilF' 
Ranches.  The  lands  to  be  sold  in  each  ranch  and 
their  classification  and  appraised  value  are  listed 
below  separately. 

The  Garavanta  Ranch  claimed  by  Garavanta 
Land  &  Livestock  Company. 
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The  Home  Ranch  claimed  by  William  Caravanta. 
The  S%  lot  15,  Sec.  34  has  been  eliminated  from 
the  ranch  for  the  reason  that  the  inspector  reported 
Indian  and  white  cemeteries  located  on  this  subdi- 
vision. 
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The  lands  will  be  sold  subject  to  any  right  of  way 
thereover  previously  granted. 

The  present  claimants  of  the  lands  herein  listed 
will  be  allowed  90  days  from  February  7,  1925,  the 
date  of  the  approval  of  the  classification  and  ap- 
praisement, within  which  to  pay  the  appraised  price 
of  the  land  at  your  office,  together  with  the  same 
fees  and  commissions  as  provided  by  law  where  pub- 
lic lands  are  disposed  of  at  $1.25  per  acre.  Prior  to 
the  allowance  of  an  application  for  any  tract,  the 
applicant  must  file  in  your  office  his  affidavit  cor- 
roborated by  the  affidavits  of  two  persons  showing 
that  the  land  which  he  seeks  to  purchase  has  been 
settled  upon,  occupied  and  improved  by  said  settler 
or  his  transferor  in  good  faith  for  a  period  of  twen- 
ty-one years  or  more  immediately  preceding  June  7. 
1924.  Immediately  upon  the  receipt  of  an  applica- 
tion to  purchase,  together  with  the  required  affi- 
davit and  the  amount  of  the  appraised  price  of  the 
lands  applied  for,  you  will  transmit  the  application 
and  affidavit  to  this  office  and  will  hold  the  money 
in  your  unearned  account  until  action  is  taken  on 
the  application. 

You  will  advise  the  settlers  on  the  lands  listed 
of  their  rights  under  said  act  of  June  7,  1924,  and 
that  if  entry  is  not  made  within  the  time  specified, 
the  United  States  Government  will  take  possession 
of  the  land  for  the  use  and  benefit  of  the  Piute  In- 
dians of  the  Pyramid  Lake  Indian  Reservation  and 
all  claims  which  they  may  have  had  thereto  by  rea- 
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son    of    settlement,    occupancy    and   improvements 
thereon  will  be  forfeited. 

All  moneys  received  from  the  sales  herein  author- 
ized will  be  deposited  in  the  Treasury  of  the  United 
States  and  be  subject  to  appropriation  by  Congress 
for  the  Piute  Indians  of  the  Pyramid  Lake  Indian 
Reservation. 

Very  respectfully, 
WILLIAM  [Illegible] 

Commissioner. 

Approved:  March  3,  1925.  (Signed)  E.  C.  FIN- 
NEY, First  Assistant  Secretary. 
2-21  hmk 

[Endorsed]:  No.  2741-2745,  U.  S.  Dist.  Court, 
District  of  Nevada.  Plffs.  Exhibit  No.  ^^A''  for  ad- 
mission. Filed  June  19,  1939.  O.  E.  Benham,  Clerk. 
By ,  Deputy. 


Mr.  Kearney:  Of  course,  your  Honor,  please, 
may  we  reserve  our  right  to  object  to  this?  The 
rules  and  regulations  w^ere  never  published,  so  far 
as  I  know,  and  not  available  to  anybody  except  pri- 
vate individuals.  We  were  unable  to  get  any  of  them 
and  [14]  I  doubt  if  it  would  be  admissible  because 
of  its  lack  of  publicity — a  legal  publication,  and  we 
do  not  know  what  is  in  it  yet. 

The  Court:  Let  me  make  this  suggestion.  All 
documents  that  are  governmental  might  go  in,  sub- 
ject to  any  legal  objection.  It  may  be  considered  at 
the  time  of  argument. 
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Mr.  Kearney:  Some  may  be  admissible  and 
others  not,  because  we  don't  know — we  haven't  seen 
it  yet.  Some  are  not  in  accordance  with  the  statute, 
some  require  publication,  some  do  not. 

Mr.  Craven:  I  intended  to  make  our  offers  for 
the  purpose  of  the  record  and  let  counsel  for  de- 
fendants peruse  them  during  recess.  Anything  that 
is  convenient  to  your  Honor. 

The  Court :  That  is  satisfactory.  Simply  an  offer 
made  at  this  time. 

Mr.  Craven:  We  offer  in  evidence,  as  x^laintiff's 
Exhibit  B,  in  case  No.  2741,  United  States  against 
Garaventa  Land  &  Livestock  Company,  photostatic 
certified  copies  of  notice  dated  February  27,  1936, 
demanding  payment  of  the  purchase  price  and  other 
notices  prior  thereto,  demanding  payment  of  pur- 
chase price,  and  evidence  of  service  thereon  upon  the 
defendant. 


PLAINTIFF'S  EXHIBIT  B 


NC 


United  States 

Department  of  the  Interior 

General   Land   Office 

Washington 

June  10,  1939. 

I  Hereby  Certify  that  the  annexed  co])ies  of 
papers  and  letters,  filed  under  Carson  City  015163, 
are  true  and  literal  exemplifications  from  the  rec- 
ords on  file  in  this  office  in  my  custody. 
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In  Testimony  Wliereof,  I  have  hereunto  sub- 
scribed my  name  and  caused  the  seal  of  this  office 
to  be  affixed,  at  the  city  of  Washington,  on  the 
day  and  year  above  written. 

(Seal)  ANTOINETTE  PUNK, 

Assistant  Commissioner  of  the 
General  Land  Office. 


United  States 
Department  of  the  Interior 
General   Land   Office 

Carson  City,  Nevada, 
(Place) 

April    14,    1936. 
(Date) 

Serial  015163 

Replying  to  letter  ^^K'^  dated  Pebruary  27,  1936 
Claimant:  Garaventa  Land  &  Livestock  Co., 

PROOP  OP  SERVICE  TRANSMITTED 

The  Commissioner  of  the  General  Land  Office. 
Sir: 

Transmitted  herewith  is  proof  of  service  of  the 
above-mentioned  letter.  The  time  allowed  thereunder 
has  expired. 

Report  is  made  that  the  party  in  interest  has 
not  made  response  thereto. 

(If  additional  evidence,  appeal  or  showing  made, 
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so  state  and  transmit  papers;  if  registered  letter 
returned  unclaimed,  transmit  same  herewith) 
Registry  return  card  herewith. 
Very  respectfully, 

GLADYS  E.  HUYCK, 
Register. 
(Title) 

[Receipt  for  Registered  Article  No.  4990  attached 
— addressed  to  U.  S.  Land  Office — signed  ^^Gara- 
venta Land  &  Livestock  Co.,  by  T.  J.  Garaventa.''] 


United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

Feb.  27,  1936. 
In  Reply  Please  Refer  to 
Carson  City  015163  ^^K''  JEW 
Garaventa  Land  &  Livestock  Company, 
Pyramid  Lake  Indian  Reservation. 

Payment  required. 
Register, 

Carson  City,  Nevada. 

Sir: 

On  July  15,  1935,  claimant,  Garaventa  Land  & 
Livestock  Company,  by  their  attorney,  William  M. 
Kearney,  filed  an  appeal  witli  the  Secretary  of  the 
Interior,   from    office    decision    of   April    12,    1935, 
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whereby  it  was  held  that  claimant  would  be  allowed 
30  days  within  which  to  make  payment  in  full  of 
the  impaid  purchase  money,  together  with  interest 
at  four  percent  from  September  16,  1925,  the  date 
of  allowance  of  the  entry,  to  December  31,  1934,  or 
to  make  payment  of  the  interest  only.  They  were 
adyised  if  they  paid  the  interest,  their  entry  would 
not  be  canceled  for  non-payment  of  principal,  with- 
out giying  them  further  opportunity  to  make  the 
payment. 

On  Noyember  25,  1935,  the  Secretary  of  the  In- 
terior modified  said  office  decision  in  the  following 
particulars : 

(1)  All  interest  due  must  be  paid  within 
30  days  from  the  date  of  seryice  hereof; 

(2)  One-third  of  the  unpaid  principal  now 
outstanding  must  be  paid  within  six  months 
from  the  date  hereof ; 

(3)  The  mipaid  principal  will  be  computed 
on  the  basis  of  the  1931  reappraisal;  and 

(4)  Interest  will  be  computed  by  the  Gen- 
eral Land  Office  from  the  date  of  default. 

A  recomputation  shows  $2,151.78  j^urchase  money 
due  and  unpaid  as  of  September  16,  1928,  together 
with  interest  at  four  per  cent  from  September  16, 
1926,  to  date  of  payment  which,  if  the  principal  is 
not  paid  until  March  31,  1936,  will  amount  to 
$701.09. 

You  will  allow  claimant  30  days  from  the  date  of 
service  hereof,  within  which  to  make  payment  of 
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$701.09  interest  due  as  of  March  31,  1936,  failing 
in  which,  the  said  entry,  hereby  held  for  cancella- 
tion, will  be  canceled  and  the  case  closed  without 
further  notice  from  this  office. 

In  due  time  report,  transmitting  evidence  of  serv 
ice  of  notice. 

YeYj  respectfully, 
FRED  W.  JOHNSON, 

Commissioner. 
2-26-vgm 


United  States 

Department  of  the  Interior 

General  Land  Office 

Carson  City,  Nevada, 
(Place) 

July  16,  1935. 
(Date) 

Serial  015163 
Replying  to  letter  ^  ^  K ",  dated 
April  12,  1935 

Claimant:  Garaventa  Land  &  Livestock  Co. 

PROOF  OF  SERVICE  TRANSMITTED 

The  Comissioner  of  the  General  T^and  Office. 

Sir: 

Transmitted  herewith  is  proof  of  service  of  tlie 
above-mentioned  letter.  The  time  allowed  thoroun- 
der  has  expired. 
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Report  is  made  that  the  party  in  interest  has  not 
made  response  thereto. 

(If  additional  evidence,  appeal  or  showing  made, 
so  state  and  transmit  papers ;  if  registered  letter  re- 
turned unclaimed,  transmit  same  herewith) 
Registry  return  card  herewith. 
Very  respectfully, 

ELIZABETH  M.  RYAN 

Acting  Register. 
(Title) 

[Receipt  for  Registered  Article  No.  3113  at- 
tached— Addressed  to  United  States  Land  Office — 
signed  ^^  Frank  L.  Garaventa."] 


United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

Apr.  12,  1935. 
In  Reply  Please  Refer  to 
Carson  City  015163  '^K''  LWB 

Pyramid  Lake  Indian  Reservation. 

Purchase  money  due  and  unpaid,  $2151.78. 

Interest  due  and  unpaid  to  December  31,  1934, 
$799.73. 

Register, 

Carson  City,  Nevada. 

Madam : 

Under  date  of  November  30,  1934,  the  Depart- 
ment concurred  in  a  recommendation  by  this  office 


Garaventa  Land  etc,  Co,  163 

that  the  amount  due  under  cash  entry  Carson  City 
015163  of  Garaventa  Land  and  Livestock  Company 
for  land  in  Pyramid  Lake  Indian  Reservation  be 
figured  on  the  basis  of  the  Trowbridge  appraisal 
of  $4005.70  and  that  interest  on  the  amount  due  be 
computed  at  the  rate  of  4%  to  December  31,  1934. 
The  records  of  this  office  show  $1853.92  to  have 
been  paid  on  account  of  the  principal  and  no  inter- 
est to  have  been  paid. 

The  said  entry  was  made  under  the  act  of  June 
7,  1924  (43  Stat.  596)  which  authorizes  the  sale  of 
the  lands,  ^' under  such  terms,  conditions,  and  price 
per  acre'',  as  the  Secretary  of  the  Interior  may 
prescribe. 

Accordingly  you  will  allow  the  Garaventa  Land 
and  Livestock  Company  30  days  from  receipt  of 
notice  hereof  within  which  to  make  payment  in  full 
of  the  unpaid  purchase  money,  together  with  inter- 
est at  4%)  from  September  16,  1925,  the  date  of  al- 
lowance of  the  entry,  to  December  31,  1934,  or  to 
make  payment  of  the  interest  only.  The  interest  re- 
quired to  December  31,  1934  is  show^n  in  the  caption 
hereof. 

If  the  interest  only  is  paid,  action  looking  to  the 
cancellation  of  the  entry  because  of  nonpayment  of 
the  principal  will  not  be  taken  without  further  no- 
tice to  the  claimant,  giving  him  an  o]:)])ortunity  to 
make  the  payment. 

You  will  advise  entryman  that  unless  he  makes 
payment  of  the  unpaid  purchase  money  and  inter- 
est or  makes  payment  of  the  interest  only  to  De- 
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cember  31,  1934,  or  appeals  herefrom  to  the  Sec- 
retary of  the  Interior  within  the  time  allowed,  his 
said  entry  hereby  held  for  cancellation  will  be  can- 
celed, and  the  case  closed,  and  the  moneys  hereto- 
fore paid  forfeited  without  further  notice  from  this 
office. 

Very  respectfully, 
FRED  W.  JOHNSON, 

Commissioner. 
4-5-fmm 


United  States 

Department  of  the  Interior 

General  Land  Office 

Carson  City,  Nevada, 
(Place) 

Feb.  11,  1932 

(Date) 

Serial  015163 
Replying  to  letter  ^^K^',  dated 
Dec.  16, 1931 

Claimant:  Garaventa  Land  &  Livestock  Co. 

PROOF  OF  SERVICE  TRANSMITTED. 
The  Commissioner  of  the  General  Land  Office. 
Sir: 

Transmitted  herewith  is  proof  of  service  of  the 
above-mentioned  letter.  The  time  allowed  thereun- 
der has  expired. 
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Report  is  made  that  the  party  in  interest  has  not 
made  response  thereto. 

(If  additional  evidence,  appeal  or  showing  made, 
so  state  and  transmit  papers;  if  registered  letter 
returned  unclaimed,  transmit  same  herewith.) 
Registry  return  card  herewith. 

Very  respectfully, 

CLARA  M.  CRISLOR 
Register. 
(Title) 

[Receipt  for  Registered  Article  No.  8288  attached 
— Addressed  to  U.  S.  Land  Office — Signed  ^^  Frank 
L.  Garaventa."] 
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iPyramid   Lake   Indian   Lands. 
:Payment  required. 
Register, 

Carson  City,  Nevada. 

Sir: 

On  September  26,  1931,  you  were  directed  to  ad- 
vise the  Garaventa  Land  and  Livestock  Company 
that  90  days  from  receipt  of  notice  would  be  allowed 
within  which  to  pay  the  balance  of  the  a])])raised 
price  ($5541.78)  on  purchase  015163,  known  as  the 
Garaventa  Ranch,  within  the  Pyramid  Lake  Indian 
Reservation,  together  with  interest  to  the  date  of 
payment.  The  records  here  do  not  show  that  claim- 
ant has  made  the  payment  required.  The  time  nl- 
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lowed  has  not  expired  but  said  decision  is  hereby 
revoked. 

On  November  11,  1931,  the  First  Assistant  Secre- 
tary approved  the  recommendation  of  the  Commis- 
sioner of  Indian  Affairs  that  an  extension  of  time 
be  granted  claimants  mider  the  act  of  Jmie  7, 
1924  (43  Stat.  596),  for  30  days  within  which  to 
permit  them  to  pay  one-third  of  the  deferred  pay- 
ments, together  with  one-third  of  the  accrued  in- 
terest, the  balance  to  be  paid  in  two  equal  install- 
ments, with  interest,  in  one  and  two  years  from  the 
extension  period. 

You  will  advise  the  claimant  in  this  case  that 
the  payments  required  on  its  purchase  are  as  fol- 
lows : 

January  31,  1932  —  $2473.39 

January  31,  1933  —    2597.06 

January  31,  1934  —    2720.73 

You  will  further  advise  claimant  that  if  the  first 
amount  is  not  paid  on  or  before  January  31,^  1932, 
or  an  appeal  filed  the  purchase,  which  is  hereby  held 
for  cancellation  will  be  canceled,  the  money  hereto- 
fore paid  forfeited  and  the  case  closed  without  fur- 
ther notice  from  this  office. 

At  the  expiration  of  the  time  allowed  submit  re- 
port with  evidence  of  service  hereof. 
Very  respectfully, 
FRED  W.  JOHNSON, 

Commissioner. 
12-15-NBL 
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Address  Only  the  Commissioner  of  the 
General  Land  Office 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

Nov.  30,  1931. 
In  Reply  Please  Refer  to 
Carson  City,  015159  ^^K"  MM  J 
015160-015161-015162-015163- 
015164-015176-017362. 

rPyramid  Lake  Indian  Lands. 
:Request  for  instructions. 
The  Secretary 

of  the  Interior. 

Sir: 

The  act  of  June  7,  1924  (43  Stat.  596),  author- 
ized the  Secretary  of  the  Interior  to  sell  to  the  set- 
tlers or  their  transferees  under  such  terms,  condi- 
tions, and  price  per  acre  as  he  might  prescribe  any 
land  in  the  Pyramid  Lake  Indian  Reservation  that 
had  been  settled  upon,  occupied  and  improved  by 
said  settlers  or  their  transferees  in  good  faith  for 
a  period  of  21  years  or  more  immediately  preceding 
the  passage  of  the  act. 

Regulations  under  the  above  act  were  prepared  in 
this  office  and  approved  by  the  First  Assistant  Sec- 
retary on  March  3,  1925.  The  regulations  allowed 
each  claimant  90  days  from  tlie  date  of  tlie  a])])roval 
of  the  classification  and  appraisement  of  the  land 
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within  which  to  pay  the  appraised  price  in  the  dis- 
trict land  office.  The  regulations  were  modified  by 
telegram  approved  by  the  Secretary  on  May  1,  1925, 
to  allow  the  payment  of  one-fourth  down  and  the 
balance  in  three  equal  annual  installments  with  in- 
terest on  the  deferred  payments  at  the  rate  of  5  per 
cent  per  annum. 

On  August  3,  1931,  the  First  Assistant  Secretary 
approved  the  recommendation  of  the  Commissioner 
of  Indian  Affairs  that  the  claimants  in  these  cases 
be  allowed  90  days  within  which  to  make  complete 
payment.  In  this  letter  it  was  stated : 

^^  Should  any  of  the  entrymen  fail  to  make 
prompt  payment  of  the  balance  of  the  prmcipal 
and  accrued  interest  as  of  date  of  final  pay- 
ment, steps  should  be  taken  by  your  Office  to 
cancel  the  entries  and  permit  the  lands  to  re- 
vert to  the  status  of  inincumbered  reservation 
lands  as  provided  by  the  act  of  1924,  supra." 

On  August  11,  1931,  this  office  wrote  to  the  De- 
partment pointing  out  that  it  had  never  been  the 
practice  of  this  office  to  collect  interest  on  purchases 
of  ceded  Indian  lands  except  as  authorized  by  the 
act  or  regulations  making  them  subject  to  disposal; 
that  in  the  opinion  of  this  office  there  was  no  au- 
thority for  collecting  interest  to  the  date  of  pay- 
ment as  proposed  by  the  Indian  Service,  and  that 
before  taking  steps  looking  to  the  cancellation  of 
the  entries  in  question  it  was  requested  that  the  De- 
partment instruct  this  office  how  many  years  inter- 
est should  be  required. 
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On  September  14,  1931,  the  Assistant  Secretary 
directed  that  interest  should  be  computed  in  the 
following  manner : 

^^  Simple  interest  should  be  computed  on  each 
installment  from  date  of  entry  to  the  due  date 
of  the  respective  installments,  and  the  interest 
should  then  be  added  to  each  unpaid  install- 
ment, thus  forming  a  new  principal  which 
should  bear  simple  interest  to  the  date  of  actual 
payment/' 

Accordingly,  on  September  22,  1931,  and  Sep- 
tember 26,  1931,  the  Register  was  directed  to  allow 
each  claimant  on  whose  entry  payment  has  not  been 
made  as  required  by  the  regulations  and  telegram 
above  mentioned,  90  days  from  receipt  of  notice 
within  which  to  pay  the  balance  of  the  purchase 
price  of  his  entry,  together  with  interest  to  the 
date  of  payment  computed  as  directed  by  the  As- 
sistant Secretary. 

On  November  9,  1931,  the  Commissioner  of  In- 
dian Affairs  transmitted  to  this  office  a  copy  of  a 
letter  from  the  Secretary  in  reply  to  a  telegram 
from  Senator  Oddie,  in  which  the  Senator  was  ad- 
vised that : 

^^It  is  believed  that  these  settlers  had  ample 
time  in  which  to  complete  their  entries  long- 
prior  to  the  period  of  depression  through  which 
the  country  is  now  passing,  but  in  order  to  be 
fair  with  the  settlers  and  just  to  the  Indians  it 
may  be  advisable  to  permit  the  settlers  to  pay 
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one-third  of  the  deferred  payments  now  on  the 
land  together  with  one-third  of  the  accrued  in- 
terest. We  might  then  give  these  settlers  two 
.  years  more  in  which  to  complete  the  payment 
of  principal  and  interest  on  the  land,  but  unless 
full  payments  are  made  within  the  two-year  pe- 
riod we  can  then  reject  their  entries  and  close 
out  their  equities.  Should  this  method  be  fol- 
lowed, it  would  be  necessary  for  these  people  to 
be  prompt  in  the  remainder  of  their  payments, 
and  should  they  fail  or  neglect  to  meet  any 
other  deferred  payment  of  principal  and  inter- 
est their  entries  will  be  rejected  and  closed." 

The  Commissioner's  letter  which  was  approved 
by  the  First  Assistant  Secretary  on  November  11, 
1931,  states  in  part : 

^^In  conformity  with  the  arrangement,  it  is 
suggested  that  an  extension  of  time  be  granted 
these  people  for  thirty  days  in  which  to  permit 
them  to  pay  one-third  of  the  deferred  payments 
together  with  one-third  of  the  accrued  interest, 
with  the  understanding  that  they  are  to  pay 
one-third  within  one  year  and  the  balance  with- 
in two  years  from  the  extension  period." 

The  Register  has  already  been  directed  to  allow 
each  of  the  claimants  in  question  90  days  from  re- 
ceipt of  notice  within  which  to  make  payment  of  the 
principal  with  interest  computed  as  directed  by  the 
Assistant  Secretary  on  September  14,  1931.  This 
period  has  not  expired.  Are  the  30  days  now  to  be 
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allowed  to  begin  to  run  after  the  expiration  of  the 
90-day  period  or  concurrently  with  it? 

It  would  seem  that  if  the  claimants  are  to  be 
allowed  further  extensions  of  time  within  which  to 
pay  three  deferred  installments  of  the  i)urchase 
price  the  proper  amount  to  be  required  within  30 
days  would  be  the  first  deferred  payment,  together 
with  interest  on  that  amount  computed  as  directed 
by  the  Assistant  Secretary  on  September  14,  1931, 
to  the  date  of  payment;  the  second  and  third  de- 
ferred payments  with  interest  on  each  installment 
to  the  dates  of  payment  to  be  paid  in  one  and  two 
years  respectively.  However,  according  to  the  sug- 
gestions of  the  Indian  Service,  approved  by  the 
First  Assistant  Secretary,  the  amount  to  be  required 
in  30  days  is  the  first  deferred  payment  of  the  pur- 
chase price,  together  with  one-third  of  the  accrued 
interest  on  the  three  deferred  payments,  and  the 
balance  in  one  and  two  years  from  the  extension 
period.  In  determining  the  interest  to  be  collected 
at  the  end  of  the  one  and  two-year  extension  periods 
since  tw^o-thirds  of  the  interest  past  due  was  unpaid 
at  the  beginning  of  said  periods,  on  what  amount 
is  it  to  be  computed  ? 

May  I  respectfully  suggest  that  when  a  change 
of  procedure  is  contemplated  by  the  Indian  Service 
in  administrative  practices  within  the  jurisdiction 
of  the  General  Land  Office  but  pertaining  to  In- 
dian matters  such  proposed  changes  be  submitted 
by  that  Service  to  the  Department  through  this  of- 
fice in  order  that  an  opportunity  may  be  had  to  con- 
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sider  the  matter  from  the  standpoint  of  this  office 
having  regard  to  the  working  out  of  the  details  of 
the  proposed  change. 

Very  respectfully, 

Commissioner. 
11-27-XBL 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

Sep  26  1931 
In  Reply  Please  Refer  To 
Carson  City  015163  ^^K"  MM  J 

:  Pyramid  Lake  Indian  Lands 
:  Payment  required 
Register, 

Carson  Citv.  Nevada. 

Sir: 

On  September  16,  1925,  this  office  allowed  appli- 
cation 015163  filed  by  the  Garaventa  Land  and 
Livestock  Company  to  purchase  certain  land 
known  as  the  Garaventa  Ranch  within  the  Pyramid 
Lake  Indian  Reservation. 

The  application  was  filed  under  authority  of  the 
act  of  June  7,  1924  (43  Stat.  596),  and  depart- 
mental regulations  of  March  3,  1925.  The  total 
purchase  price  is  $7395.70. 

The  regulations  require  that  a  ])urchaser  ])ay  tlie 
appraised  price  within  90  days  from  the  approval 
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of  the  classification  and  appraisement  of  the  land 
but  by  telegram  to  you  approved  by  the  Depart- 
ment on  May  1,  1925,  the  settlers  were  allowed 
either  to  pay  all  cash  or  one-fourth  down  and  the 
balance  in  three  equal  annual  installments  with 
interest  on  the  deferred  payments  at  the  rate  of 
5  per  cent  per  annum. 

From  the  record  in  this  case  it  appears  that  the 
purchaser  paid  $1853.92  as  the  initial  payment, 
which  is  more  than  one-fourth  of  the  purchase 
price.  From  the  abstract  it  does  not  appear  that 
you  returned  the  excess  payment. 

On  August  3,  1931,  the  First  Assistant  Secretary 
approved  the  recommendation  of  the  Commissioner 
of  Indian  Affairs  that  each  purchase  under  the  act 
of  June  7,  1924,  supra,  on  which  complete  payment 
has  not  been  made  be  canceled  unless  within  90 
days  from  receipt  of  notice  the  purchaser  pays  the 
balance  of  the  principal  and  accrued  interest  on  his 
purchase  as  of  the  date  of  final  payment. 

On  August  11,  1931,  this  office  requested  instruc- 
tions from  the  Department  as  to  how  many  years' 
interest  should  be  required  and  on  September  14, 
1931,  the  Assistant  Secretary  directed  that  interest 
be  computed  in  the  following  manner : 

^^  Simple  interest  should  be  computed  on  each 
installment  from  date  of  entry  to  the  due  date 
of  the  respective  installments,  and  the  interest 
should  then  be  added  to  each  unpaid  install- 
ment, thus  forming  a  new  principal  which 
should  bear  simple  interest  to  the  date  of 
actual  payment.'' 
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You  will  advise  the  purchaser  that  it  is  allowed 
90  days  from  receipt  of  notice  within  which  to 
pay  $5541.78  principal  with  interest  to  the  date  of 
payment  computed  as  stated  above  or  to  appeal  to 
the  Secretary  of  the  Interior  failing  in  which  the 
purchase,  which  is  hereby  held  for  cancellation  will 
be  finally  canceled  without  further  notice  from  this 
office. 

At  the  expiration  of  the  time  allowed  submit  re- 
port with  evidence  of  service  hereof. 
Very  respectfully, 

9-24-NBL  Commissioner. 


United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

Aug  11  1931 
015163 

In  Reply  Please  Refer  To 
Carson  City  015159  '  ^  K ' '  MM  J 
015160-015161-105162-015163- 
015164-015176-017362. 

:  Pyramid  Lake  Indian  Lands. 
:  Request  for  instructions. 
The  Secretary 

of  the  Interior. 

Sir: 

On  March  3,  1925,  the  First  Assistant  Secretary 
approved  regulations  for  the  sale  of  lands  to  cer- 
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tain  settlers  on  the  Pyramid  Lake  Indian  Reserva- 
tion in  Nevada  as  provided  by  the  act  of  June  7, 
1924  (43  Stat.  596). 

The  act  provided  that  the  sale  should  be  by  pri- 
vate cash  entry.  The  regulations  provided : 

^^The  i)resent  claimants  of  the  lands  herein 
listed  will  be  allowed  90  days  from  February 
7,  1925,  the  date  of  approval  of  the  classifica- 
tion and  appraisement,  within  which  to  pay  the 
appraised  price  of  the  land  at  your  office,  to- 
gether with  the  same  fees  and  commissions,  as 
provided  by  law  where  public  lands  are  dis- 
posed of  at  $1.25  per  acre.'^ 

By  telegram  approved  by  the  Secretary  on  May 
1,  1925,  the  Register  at  Carson  City,.  Nevada,  was 
directed  to  allow  the  settlers  either  to  pay  all  cash 
or  one  fourth  down  and  the  .balance  in  three  equal 
annual  installments  with  interest  on  the  deferred 
installments  at  the  rate  of  5  per  cent  per  annum. 

The  question  of  reducing  the  price  of  these  lands 
has  been  before  the  Department  many  times  since 
the  regulations  for  their  disposal  were  promul- 
gated. The  last  Congress  adjourned  without  enact- 
ing S.  146  which  proposed  to  reduce  the  price  of 
the  lands  to  $2.50  an  acre.  On  June  26,  1931,  the 
Commissioner  of  Indian  Affairs  requested  to  be  ad- 
vised of  the  status  of  the  entries  made  imder  said 
act  of  June  7,  1924,  and  on  July  6,  1931,  he  w^as 
advised  that  there  w^ere  12  entries  made  imder  said 
act  and  that  patents  had  issued  on  4.  On  the  other 
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8  entries  only  the  initial  payment  has  been  made. 
He  was  also  advised  that  since  the  adjournment  of 
Congress  without  enacting  the  relief  legislation  this 
office  had  hesitated  to  cancel  the  entries  in  question 
in  view^  of  the  equities  of  the  claimants,  the 
amoimts  involved  and  the  present  economic  condi- 
tions, but  that  if  in  the  interest  of  the  Indians  it 
was  his  wish  that  the  entries  be  canceled  steps  to 
that  end  would  be  taken  as  soon  as  advice  was  re- 
ceived from  him. 

On  August  3,  1931,  the  First  Assistant  Secretary 
approved  the  recommendation  of  the  Commissioner 
of  Indian  Affairs  that  the  claimants  in  these  cases 
be  allowed  90  days  within  which  to  make  complete 
payment.  In  that  letter  it  was  stated : 

^^  Should  any  of  the  entrymen  fail  to  make 
prompt  payment  of  the  balance  of  the  principal 
and  accrued  interest  as  of  date  of  fuial  pay- 
ment, steps  should  be  taken  by  your  office  to 
cancel  the  entries  and  permit  the  lands  to  re- 
vert to  the  status  of  unincumbered  reservation 
lands  as  provided  by  the  act  of  1924,  supra.'' 

It  has  always  been  held  in  this  office  that  interest 
can  only  be  collected  on  entries  or  purchases  of 
ceded  Indian  lands  as  authorized  by  the  act  or 
regulations  making  them  subject  to  disposal.  By 
departmental  approval  of  May  1,  1925,  these  entry- 
men  were  allowed  to  pay  one-fourth  of  the  purchase 
price  on  or  before  May  8,  1925,  and  the  balance  in 
three  equal  annual  installments  with  the  interest  at 
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the  rate  of  5  per  cent  per  annum  on  the  deferred 
payments.  Accordingly,  there  is  no  authorization 
for  allowing  extensions  of  time  or  collecting  inter- 
est for  more  than  three  years.  There  was  ample 
authority  for  canceling  the  entries  at  the  expira- 
tion of  the  three  years,  but  action  was  suspended 
pending  proposed  legislative  action. 

This  office  is  of  the  opinion  that  there  is  no 
authority  for  collecting  interest  to  the  date  of  pay- 
ment as  proposed  by  the  Indian  Service  and  be- 
fore taking  steps  looking  to  the  cancellation  of  the 
entries  in  question  it  is  requested  that  the  Depart- 
ment instruct  this  office  how  many  years'  interest 
shall  be  required. 

Very  respectfully, 

Acting  Commissioner. 

8-7-NBL 

[Endorsed] :  No.  2741.  TJ.  S.  Dist.  Court,  District 
of  Nevada.  Plff's.  Exhibit  No.  '^B''  for  admission. 
Piled  June  19,  1939.  O.  E.  Benham,  Clerk.  By 
,  Deputy. 


We  offer  in  evidence,  as  government's  Exhibit 
C,  in  case  No.  2742,  United  States  vs.  J.  A.  Cera- 
sola,  photostatic  certified  copies  of  notices  dated 
February  27,  1936,  from  the  General  Land  Office, 
demanding  the  payment  of  the  purchase  price  from 
the  defendant,  of  the  amount  due  on  entry,  and 
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prior  notices,  extending  time  and  demanding  pay- 
ment, and  evidence  of  service  thereof  upon  the  de- 
fendant. [15] 

We  offer  in  evidence,  as  government's  Exhibit 
D,  in  case  No.  2743,  United  States  vs.  Dominico 
Cerasola,  certified  photostatic  copies  of  first,  a  letter 
dated  February  27,  1936,  from  the  General  Land 
Office,  demanding  payment  of  the  amoimt  due  from 
the  defendant  under  the  entry  within  a  specified 
time,  and  prior  notices,  demanding  payment,  and 
extensions  of  time  and  evidence  of  service  thereof 
upon  the  defendant. 

We  offer  in  evidence  as  government's  Exhibit  E, 
in  case  No.  2744,  United  States  vs.  M.  P.  Depoali, 
certified  photostatic  copies  of  first,  letter  dated  Feb- 
ruary 27,  1936,  from  the  General  Land  Office,  de- 
manding payment  of  the  money  due  from  the  entry- 
man  within  a  specified  time,  and  other  prior  de- 
mands of  payment  and  extensions  of  time  and  evi- 
dence of  service  thereof  upon  the  defendant. 

We  offer  in  evidence,  as  government's  Exhibit 
F,  in  case  No.  2745,  L'nited  States  vs.  W.  J.  Cera- 
sola and  Marjorie  Cerasola,  certified  photostatic 
copies  of  a  letter  dated  February  27,  1936,  demand- 
ing payment  of  the  amount  due  under  the  entry 
within  a  specified  time,  and  prior  demands  for  pay- 
ments and  extensions  of  time  for  payment  and  evi- 
dence of  service  thereof  upon  the  defendants. 

We  offer  in  evidence  as  government's  Exhibit  G, 
in  each  of  the  cases,  certified  photostatic  copies  of 
canceHation  of  the  entries  015159  ^^k"  HHS,  015160, 
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015161,  015162,  015163.  In  other  words,  we  offer  as 
one  exhibit  individual  photostatic  copies  of  the  can- 
cellations of  each  of  the  entries  in  question. 

PLAINTIFF'S  EXHIBIT  G 

NC 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

June  10,  1939. 

I  hereby  certify  that  the  annexed  copy  of  letter 
dated  May  13,  1936,  filed  under  Carson  City  015163, 
is  a  true  and  literal  exemplification  of  the  record 
on  file  in  this  office  in  my  custody. 

In  Testimony  Whereof,  I  have  hereunto  sub- 
scribed my  name  and  caused  the  seal  of  this  office 
to  be  affixed,  at  the  city  of  Washington,  on  the  day 
and  year  above  written. 

(Seal)  ANTOINETTE  FUNK. 

Assistant  Commissioner  of  the 
General  Land  Office. 
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Address  Only  the  Commissioner  of  the 
General  Land  Office 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

May   13,    1936. 
In  reply  please  refer  to 
Carson  City  015159  ^'K^'  HHS 
015160-015161-015162 
05163-05164. 

Pyramid  Lake  entries  canceled. 
Register, 

Carson  City,  Xevada. 

Sir: 

By  letters  of  February  27,  you  were  instructed 
to  allow  the  entrymen  in  the  above  eniunerated 
entries  30  days  from  receipt  of  such  letters  within 
which  to  make  payment  of  the  interest  due  on  their 
respective  entries,  covering  lands  within  the  Pyra- 
mid Lake  Indian  Reservation,  in  accordance  with 
departmental  decisions,  A  19148,  19149,  19150,  19151, 
19152  and  19153,  all  dated  November  25,  1935. 

You  have  submitted  evidence  of  service  of  the 
said  letters  of  February  27,  by  transmitting  registry 
return  receipts  showing  notices  served  March  7  on 
entrymen  of  entries  015159  and  015160,  and  notice 
served  March  10  on  the  remaining  four  entrymen. 
You  also  reported  that  no  action  had  been  taken 
by  the  entrymen  excepting  Guiseppe  Gardella,  wlio 
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made   payment  of   interest   of   $237.27   which   was 
the  amount  called  for  in  entry  015164. 

Therefore,  since  the  entrymen  holding  entries 
015159,  015160,  015161,  015162  and  015163  failed 
to  pay  the  interest  reqviired,  these  entries  are  hereby 
canceled  and  the  cases  closed. 

You  will  note  your  records  as  to  the  cancellation 
of  the  five  entries  and  advise  Mr.  Gardella  that 
since  he  has  paid  the  interest  called  for  he  will  be 
allowed  until  September  10,  1936,  to  make  i)ayment 
of  the  one-third  purchase  money  due  at  that  time. 

Very  respectfully, 

FRED  W.  JOHNSON, 
Commissioner. 

Approved:  May  13,  1936 
(Sgd.)     CHARLES  WEST, 
Secretary. 

[Endorsed]:  No.  2741.  U.  S.  Dist.  Court,  District 
of  Nevada.  Plff's  Exhibit  No.  G  for  admission. 
Filed  June  19,  1939.  0.  E.  Benham,  Clerk.  By 
,Deputy. 


We  offer  in  evidence  as  Exhibit  H,  in  case  No. 
2741,  United  States  vs.  Garaventa  Land  &  Live- 
stock Company,  certified  photo-  [16]  static  eo])ios 
of  an  appeal  from  an  order  of  the  General  Land 
Office  to  the  Secretary  of  the  Interior  by  tlie  de- 
fendant, Garaventa  Land  Si  Livestock  Company, 
and  the  decision  on  the  appeal. 
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PLAINTIFF'S  EXHIBIT  H 

NC 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington 

June  10,  1939. 

I  hereby  certify  that  the  annexed  copies  of  pa- 
pers filed  under  Carson  City  015163,  are  true  and 
literal  exemplification  from  the  records  on  file  in 
this  office  in  my  cutody. 

In  testimony  whereof,  I  have  hereunto  subscribed 
my  name  and  caused  the  seal  of  this  office  to  be 
affixed,  at  the  city  of  Washington,  on  the  day  and 
year  above  written. 

(Seal)  ANTOINETTE  FUNK 

Assistant   Commissioner  of  the 
General  Land  Office. 
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Department  of  the  Interior 
Washington 

Carson  City  015163. 

Requiring  payment  of  unpaid 
purchase  money  and/or  interest. 

Modified. 

November  25,  1935. 
A  19152 

Garaventa  Land  and 
Livestock  Company 

APPEAL  PROM  THE  GENERAL  LAND 
OFPICE 

The  Garaventa  Land  and  Livestock  Company  has 
appealed  from  a  decision  of  the  Commissioner  of 
the  General  Land  Office  dated  April  12,  1935, 
wherein  its  cash  entry,  Carson  City  015163,  was 
held  for  canc(3/ation  and  wherein  it  was  directed 
that  it  be  advised  that  its  entry  would  be  finally 
canceled  unless  within  thirty  days  from  notice  it 
should  pay  the  unpaid  purchase  money  amounting 
to  $2,151.78  with  interest  thereon  at  4  percent  from 
September  10,  1925,  the  date  of  entry  to  Decem- 
ber 31,  1934,  amounting  to  $799.73,  or  make  pay- 
ment of  the  interest. 

Appellant  was  advised  if  it  ])aid  the  interest  the 
entry  would  not  be  canceled  for  nonpayment  of 
prinicipal  without  giving  further  o])portunity  to 
make  the  payment. 
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The  appeal  in  this  case  presents  the  same  ques- 
tion u^Don  a  similar  state  of  facts  as  that  involved  in 
the  companion  case  of  J.  A.  Cerasola,  Carson  City 
015159,  in  which  by  decision  of  this  date  (A.  19148) 
the  Commissioner's  decision  was  modified.  For  fhe 
reasons  stated  in  a  departmental  decision  A.  19148, 
a  copy  of  which  is  made  a  part  hereof,  the  Com- 
missioner's decision  in  the  present  case  is  modified 
in  the  following  particulars : 

(1)  All  interest  due  must  be  i3aid  within  30 
days  from  the  date  of  service  hereof ; 

(2)  One  third  of  the  unpaid  principal  now  out- 
standing must  be  paid  within  six  months  from  the 
date  hereof; 

(3)  The  mipaid  principal  will  be  computed  on 
the  basis  of  the  1934  reappraisal ;  and 

(4)  Interest  will  be  computed  by  the  General 
Land  Office  from  the  date  of  default. 

(Sgd)  T.  A.  WALTERS, 

First  Assistant  Secretary. 
109594 
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015163-7 

United  States 

Department  of  the  Interior 

General  Land  Office 

Washington,  D.  C. 

IN  THE  MATTER  OP  LAND  PURCHASE  BY 
GARAVENTA  LAND  and  LIVESTOCK 
COMPANY,  a  Corporation,  UNITED 
STATES  LAND  OFFICE  CARSON  CITY 
SERIAL  NO.  015163. 

APPEAL  FROM  DECISION  AND  RULING  OF 
THE  COMMISSIONER  OF  THE  GENERAL 
LAND  OFFICE. 

Comes  now  Garaventa  Land  and  Livestock  Com- 
pany^ a  Corporation,  and  hereby  appeals  from  the 
decision  and  ruling  of  the  Commissioner  of  the 
General  Land  Office,  which  ruling  requires  the  pay- 
ment of  certain  principal  and  interest  moneys  on 
land  within  Pyramid  Lake  Indian  Reservation  fig- 
ured on  the  basis  of  the  Trowbridge  appraisal,  in- 
volving an  entry  made  under  the  Act  of  June?,  1924 
(43  Stat.,  596,)  which  authorizes  the  sale  of  the 
lands  ^^ under  such  terms,  conditions  and  ])rice  per 
acre"  as  the  Secretary  of  the  Interior  may  \)vq- 
scribe. 

This  appeal  is  based  upon  the  ground  that  since 
the  appraisal  by  Mr.  Trowbridge  the  value  of  the 
land  has  depreciated  to  such  an  extent  that  it  is  now 
out  of  all  pro])ortion  to  its  earning  ])()v;er  and  mar- 
ket value  and  out  of  all  ])ro])ortion  to  its  ])otential 
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value;  also,  upon  the  ground  that  the  financial  de- 
pression which  began  in  the  year  1929  has  reduced 
the  price  of  all  agricultural  products  to  such  a  point 
that  the  earning  po\Yer  of  the  land  at  the  price 
fixed  in  the  Trowbridge  appraisal  is  out  of  propor- 
tion to  the  appriased  earning  power  when  the  ap- 
praisal was  made.  The  appellant  also  relies  upon 
the  fact  that  all  of  the  lands  and  equities  of  appel- 
lant are  mortgaged  to  such  an  extent  that  the  land 
will  not  earn  interest  and  taxes  on  the  appraised 
price  of  the  lands  and  that  appellant  ^s  mortgage 
creditors  are  threatening  foreclosure  because  of  ap- 
pellant's  inability  to  meet  taxes  and  interest  from 
the  products  of  said  land;  also,  upon  the  ground 
that  there  has  been  no  adequate  market  for  farm 
products  after  1929  down  to  the  present  time,  dur- 
ing all  of  which  time  appellant  has  been  operating 
said  farm  business  at  a  loss. 

Appellant  further  states  that  if  the  interest  and 
principal  as  now  fixed  by  the  Trowbridge  appraisal 
is  required  to  be  paid,  it  will  mean  a  total  loss  of 
the  investment  which  appellant  has  already  placed 
in  the  said  land. 

Wherefore,  appellant  prays  that  the  said  ruling 
of  the  Commissioner  requiring  payment  be  sus- 
pended and  that  the  Honorable  Secretary  of  the 
Interior  cause  a  re-appraisal  to  be  made  under 
present  conditions  to  the  end  that  a  price  for  said 
lands  may  be  fixed  which  will  permit  appellant  to 
acquire  the  land  and  save  the  existing  investment 
therein. 
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Dated:  July  10,  1935. 

W.  M.  KEARNEY 

Attorney  for  Appellant. 

[Endorsed] :   No.  2741  U.  S.  Dist.  Court,  District 
of  Nevada.  Plff's.  Exhibit  No.  ^^H^'  for  admission. 

Filed  June  19,  1939.  O.  E.  Benham,  Clerk.  By 

,  Deputy. 


We  offer  in  evidence,  as  government's  Exhibit  I, 
in  case  No.  2742,  United  States  vs.  J.  A.  Cerasola, 
an  appeal  by  the  defendant,  J.  A.  Cerasola,  from  an 
order  of  the  General  Land  OiBce  to  the  Secretary 
of  the  Interior  and  the  decision  by  the  Secretary 
of  the  Interior  on  the  appeal. 

We  offer  in  evidence  as  government 's  Exhibit  J,  in 
case  No.  2743,  United  States  vs.  Dominico  Cerasola, 
an  appeal  by  the  defendant,  Domenico  Cerasola 
from  an  order  of  the  General  Land  Office  to  the 
Secretary  of  the  Interior  and  the  decision  of  the 
Secretary  of  the  Interior  on  that  appeal. 

Let  the  record  show  that  in  the  event  I  have  ne- 
glected to  so  state,  that  each  and  all  of  these  records 
are  certified  photostatic  copies  from  the  General 
Land  Office  at  Washington,  D.  C. 

We  offer  in  evidence,  as  Exhibit  K,  in  case  No. 
2744,  United  States  vs.  M.  P.  Depoali,  a  certified 
photostatic  copy  of  an  aj)peal  by  the  defendant,  M. 
P.  Depoali,  from  an  order  of  the  General  Land 
Office  to  the  Secretarv  of  the  Interior  and  tlie  do- 
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cision  of  the  Secretary  of  the  Interior  on  that  ap- 
peal. 

We  offer  in  evidence,  as  government's  Exhibit  L, 
in  case  No.  2745,  United  States  vs.  W.  J.  Cerasola 
and  Marjorie  Cerasola  and  others,  a  certified  photo- 
static copy  of  the  appeal  by  the  defendant,  W.  J. 
Cerasola,  from  an  order  of  the  General  Land 
Office  to  the  Secretary  of  the  Interior  and  the  deci- 
sion of  the  Secretary  of  the  Interior  on  that  appeal. 

We  offer  in  evidence  as  government's  Exhibit  M, 
a  certifi-  [17]  ed  photostatic  copy  of  the  applica- 
tion of  J.  A.  Cerasola,  dated  May  8,  1925,  to  enter 
upon  the  land  in  question. 

We  offer  in  evidence  as  government's  Exhibit  N, 
a  certified  photostatic  copy  of  the  application  of 
Domenico  Cerasola,  dated  May  8,  1925,  to  enter 
upon  and  purchase  the  land  in  question.  Previous 
exhibit  M  is  an  application  to  enter  upon  and  pur- 
chase the  land  in  question. 

We  offer  in  evidence,  as  government's  Exhibit 
O,  the  application  of  M.  P.  Depaoli,  dated  May  8, 
1925,  to  enter  upon  and  purchase  the  land  in 
question. 

We  offer  in  evidence  a  certified  photostatic  copy, 
as  Exhibit  P,  of  the  application  of  Garaventa  Land 
&  Livestock  Company,  dated  May  7,  1925,  to  enter 
upon  and  purchase  the  land  in  question. 
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PLAINTIFF'S    EXHIBIT    P. 

1660896 

United  States  Department  of  the   Interior 

General  Land  Office. 

Washington 

November  10,  1936. 

I  hereby  certify  that  the  annexed  copy  of  ap- 
plication, filed  under  Carson  City  015163,  is  a  true 
and  literal  exemplification  of  the  original  on  file 
in  this  office  in  my  custody. 

In  Testimony  Whereof  I  have  hereunto  sub- 
scribed my  name  and  caused  the  seal  of  this  office 
to  be  affixed,  at  the  city  of  Washington,  on  the 
day  and  year  above  written. 

(Seal)  D.    H.    PARROTT, 

Acting    Assistant    Commissioner    of    the    General 
Land  Office. 


1660896-7 
Department  of  the  Interior. 
U.  S.  Land  Office,  Carson  City,  Nevada. 

No.  015163. 
Receipt  No.  273888. 

APPLK^ATION  TO  PURCHASE  LAND 
UNDER  ACT  OF  JUNE  7,  1924. 

Public   No.   233. 

The  undersigned  claimant  under  the  ])rovisions 
of  an  Act   of  Congress   of  the   United   States   of 
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America,  approved  June  7,  1924,  Public  No.  233, 
hereby  applies  to  purchase  the  following  legal  sub- 
divisions of  land  pursuant  to  notice  of  March  3, 
1925  under  the  appraisal  of  Secretary  of  the  In- 
terior, by  reference  No.  1,168,548  ^^K^'  MM  J,  and 
pursuant  to  additional  notice  of  May  1,  1925  of 
Local  Land  Office,  Carson  City,  Nevada. 

To\Miship  Twenty  (20)  North,  Range  Twenty- 
four  (24)  East,  M.  D.  B.  &  M.: 

In  Section  Four  (4)  Northeast  Quarter  of  South- 
west Quarter  (NE^SW^)— 40  acres;  Northwest 
Quarter  of  Southwest  Quarter  (NW14SW14)— 40 
acres;  Southwest  Quarter  of  Southwest  Quarter 
(SW1;4SW14)— 40  acres;  Southeast  Quarter  of 
SouthAvest  Quarter  (SE14SW1^)^0  acres;  South 
Half  of  Southwest  Quarter  of  Northwest  Quarter 
(Sy2SWi4NWi4)— 20  acres;  South  Half  of  South- 
east Quarter  of  Northwest  Quarter  (S^SE^ 
NW14)— 20  acres; 

In  Section  Nine  (9)  Lot  Seventeen  (17)  or 
Northwest  Quarter  of  Southwest  Quarter  (NW14 
SWi/4)— 36.14  acres. 

The  prices  to  be  paid  for  the  said  land  are  gov- 
erned by  the  notice  of  March  3,  1925  and  local 
Land  Office  notice  dated  May  1,  1925  under  the 
same  heading,  or  in  the  event  any  changes  are  made 
in  the  ruling  of  March  3,  1925  reducing  the  prices 
to  be  paid  for  the  said  land  or  the  terms  of  pay- 
ment the  imdersigned  desires  and  requests  the 
benefit  thereof. 
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Dated:  May  7,  1925. 

GARAVENTA  LAND  & 
LIVESTOCK  CO. 
By  FRANK   L.    GARAVENTA. 

Vice-President. 

United  States  Land  Office  at  Carson  City, 
Nevada. 

I   Hereby   Certify   that   the   aforesaid   lands   as 
applied  for  above  are  subject  to  entry  by  the  above 
named  applicant  at  the  price  specified  in  notice  of 
March  3,  1925,  No.  1,169,548  ^^K''  MM  J. 
CLARA  M.  CRISLOR, 
Register. 

Above  described  land  not  classified  properly  ap- 
plicants reserve  the  right  to  file  supplementing 
maps  and  classification. 

Price  of  land  protected  and  fee  paid  under 
protest. 

GARAVENTA  LAND  & 
LIVESTOCK  CO. 
By  FRANK  N.  GARAVENTA. 

Posted  May  19,  1925.  F.  H.  C. 
Loose  Leaf  Vol  110. 
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Department  of  the  Interior. 

U.  S.  Land  Office,  Carson  City,  Nevada. 

Under  Application  to   Purchase   Land 

Under  Act  of  June  7,  1924. 

Public  No.  233. 

Frank  L.  Garaventa,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  the  Vice-President  of 
Garaventa  Land  &  Livestock  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue 
of  the  laws  of  Nevada,  and  as  such  Vice-President 
makes  this  affidavit  for  and  on  behalf  of  said  cor- 
poration, occupant  and  claimant  of  and  for  certain 
lands  designated  in  the  application  to  purchase, 
attached  hereto,  under  the  Act  of  June  7,  1924, 
Public  No.  233 ;  that  the  said  lands  have  been  settled 
upon,  occupied  and  improved  by  the  predecessor 
of  claimant  in  good  faith  for  a  period  of  more 
than  twenty-one  years  immediately  preceding  June 
7,  1924;  that  to  affiant's  personal  knowledge  the 
lands  described  in  said  application  were  occupied, 
settled  upon  and  improved  prior  to  the  year  1895, 
and  according  to  information  and  belief  affiant 
states  that  the  said  lands  were  occupied,  improved 
and  settled  upon  as  early  as  the  year  1865  or  prior 
thereto;  that  continuously  since  the  year  1895,  and 
according  to  information  and  belief,  continuously 
since  prior  to  1865  and  long  prior  to  the  proclama- 
tion of  1874  fixing  the  boundary  lines  of  the  Pyra- 
mid Lake  Indian  Reservation,  the  said  lands  were 
actually  settled  upon,  occupied  and  improved  by 
the  predecessors  in  interest  of  claimant,  all  in  good 
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faith  and  with  the  intention  of  obtaining  title  under 
the  laws  applicable  thereto;  that  affiant  is  a  citizen 
of  the  United  States  and  over  the  age  of  twenty- 
one  years.  Further  affiant  saith  not. 

FRANK  L.   GARAVENTA. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  A.  D.  1925. 

(Seal)  GEORGIA   NEWMAN, 

Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

CORROBORATIVE    AFFIDAVITS. 


M.  P.  Depaoli  being  first  duly  sworn,  dejDOses  and 
says:  That  he  has  read  the  affidavit  of  Frank  L. 
Garaventa  attached  hereto  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own  know- 
ledge except  as  to  those  matters  therein  stated  on 
information  and  belief  and  as  to  those  matters  he 
believes  it  to  be  true;  that  affiant  has  personal 
knowledge  of  the  lands  referred  to  in  the  applica- 
tion attached  hereto  and  upon  his  oath  states  that 
the  said  lands  have  been  settled  upon,  occupied  and 
improved  by  the  claimant  Garaventa  Land  &  Live- 
stock Co.  and  its  predecessor  in  interest  in  good 
faith  for  a  period  of  more  than  twenty-one  years 
immediately  preceding  June  7,  1924  that  affiant  is 
a  citizen  of  the  United  States  and  over  the  age  of 
twenty-one  years. 

M.  P.  DEPAOLI 
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Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  A.  D.  1925. 

GEORGIA  NEWMAN. 
Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

W.  J.  Ceresola  being  first  duly  sworn,  deposes 
and  says:  That  he  has  read  the  affidavit  of  Frank 
L.  Garaventa  attached  hereto  and  laiows  the  con- 
tents thereof  and  that  the  same  is  true  of  his  own 
knowledge  except  as  to  those  matters  therein  stated 
on  information  and  belief  and  as  to  those  matters 
he  believes  it  to  be  true;  that  aiSant  has  personal 
knowledge  of  the  lands  referred  to  in  the  application 
attached  hereto  and  upon  his  oath  states  that  the 
said  lands  have  been  settled  upon,  occupied  and  im- 
proved by  the  claimant  Garaventa  Land  &  Livestock 
Co.  and  its  predecessor  in  interest  in  good  faith 
for  a  period  of  more  than  twenty-one  years  im- 
mediately predeciiig  June  7,  1924;  that  affiant  is  a 
citizen  of  the  United  States  and  over  the  age  of 
twenty-one  years. 

W.  J.  CERESOLA. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  A.  D.  1925. 

GEORGIA  NEWMAN, 
Notary  Public  in  and  for  the  County  of  Washoe, 
State  of  Nevada. 

[Endorsed] :  No.  2741.  U.  S.  Dist.  Court,  District 
of  Nevada.  Plaintiff's  Exhibit  No.  ^^P"  for  admis- 
sion.  Filed  June  19,  1939.  O.  E.  Benham,  Clerk. 
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We  offer  in  evidence,  as  government's  Exhibit 
Q,  certified  photostatic  copy  of  the  application  of 
W.  J.  Cerasola,  dated  May  8,  192e5,  to  enter  upon 
and  purchase  the  land  in  question. 

We  offer  in  evidence  as  government's  Exhibit  R, 
in  case  No.  2744,  United  States  vs.  M.  P.  Depaoli, 
a  certified  photostatic  copy  of  a  petition  by  M.  P. 
Depaoli,  to  reinstate  his  contract  of  purchase,  dated 
August  11,  1936;  the  denial  of  the  petition  for 
reinstatement,  with  order  for  money  deposited  for 
reinstatement,  dated  September  30,  1936;  cancella- 
tion of  the  entry  of  the  defendant,  M.  P.  Depaoli 
and  demand  for  payment  of  the  purchase  price 
and  appeal  from  the  General  Land  Office  to  the 
Secretary  of  the  Interior,  and  order  on  appeal  and 
prior  extensions  of  time. 

The  Court:  We  will  take  a  recess  until  11:00 
o'clock  and  [18]  you  can  let  the  Court  know  in 
the  meantime  if  you  need  further  time. 

Mr.  Craven:  Exhibit  M,  application  of  J.  A. 
Cerasola,  case  No.  2742;  Exhibit  N,  application  of 
Domenico  Cerasola,  case  No.  2745;  Exhibit  O,  ap- 
plication of  M.  P.  Depaoli,  case  No.  2744;  Exhibit 
P,  application  of  Garaventa  Land  &  Livestock  Com- 
pany, case  No.  2741;  Exhibit  Q,  application  of  W. 
J.  Cerasola,  case  No.  2743. 

(Recess  taken  at  10:45.) 

11:04  A.  M. 

Mr.  Kearney:  I  would  state,  your  Honor,  we 
have  not  had  opportunity  to  read  but  a  very  small 
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portion  of  the  exhibits.  We  are  still  not  ready  to 
present  the  formal  objection  that  we  desire  to  make 
to  the  offer. 

The  Court:     That  can  be  taken  later. 

MRS.   HUYCK, 

a  witness  on  behalf  of  plaintiff,  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination. 
By  Mr.  Craven. 

Q.     State  your  name  please. 

A.     Gladys  E.  Huyck. 

Q.    Are  you  employed  by  the  United  States  Gov- 
ernment, Mrs.  Huyck?  A.    Yes,  I  am. 

Q.    In  what  capacity? 

A.     United  States  Land  Register. 

Q.    For 

A.     District  Land  Office  hi  and  for  the  District 
of  Nevada. 

Q.     That  covers  all  the  State  of  Nevada? 

A.     Yes  sir.  [19] 

Q.     How  long  have  you  been  in  that  position? 

A.     Since  October  9,  1935. 

Q.     And  as  Register  you  are  official  custodian  of 
all  records  and  files  of  the  Land  Office? 

A.     Yes  sir. 

Q.     Your  offices  are  in  this  buildmg  i]i   Carson 
City  are  they  not?  A.     Yes  sir. 

Q.     Mrs.  Huyck,  do  you  have  the  various  land 
entries  in  this  State  designated  by  number? 

A.     Yes  sir,  we  do. 
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Q.  Could  you  tell  the  Court  the  name  of  the 
entryman,  as  shown  by  your  records,  in  case  No. 
015159  "K''% 

Mr.  Kearney:  I  think  on  those  matters  the  file 
could  be  admitted;  as  far  as  I  am  concerned,  the 
names  of  entrymen  that  occur  in  your  pleadings  are 
correct?  Am  I  right,  Mr.  Busey? 

Mr.  Busey:  Yes,  there  is  no  objection. 

Mr.  Craven:  I  will  just  state — may  the  record 
show  that  land  entry  in  the  Carson  Land  Office, 
No.  015159  "K''  HHS,  015160,  015161,  015162,  and 
015163 — I  think  we  had  better  straighten  these  nmn- 
bers  out  and  give  the  proper  numbers. 

Q.  Will  you  tell  us  the  names  of  the  respective 
entrymen  for  those  numbers? 

A.  No.  015159  is  J.  A.  Cerasola;  015160  is  W.  J. 
Cerasola;  015161  is  Dominico  Cerasola;  015162  is 
M.  P.  Depaoli;  015163  the  Garaventa  Land  & 
Livestock  Company. 

Q.  Did  you  receive  a  cancellation  of  each  of 
these  entries  from  the  Commissioner  of  the  General 
Land  Office,  dated  May  13,  1936? 

Mr.  Kearney:  We  object  on  the  ground  the  Com- 
missioner of  [20]  the  General  Land  Office  had  no 
authority,  under  the  Act  of  1924,  to  cancel  those 
entries  and  that  question  calls  for  conclusion;  that 
if  a  writ  of  cancellation  was  made,  it  speaks  for 
itself  and  the  document  legally  made  by  an  officer 
empowered  by  Congress  to  make  it;  therefore,  we 
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object  to  that  particular  question  upon  the  ground 

it  calls  for  conclusion  and  is  incompetent. 

The  Court:  I  think  the  question  is  preliminary 
and  then  the  documents  may  be  admitted.  Objection 
for  the  present  will  be  overruled. 

(Question  read) 

A.     I  did. 

Mr.  Kearney:  May  we  take  an  exception? 

The  Court:  Yes,  that  may  be  understood.  The 
documents  themselves  Vn  ill  control. 

Q.  Were  each  of  those  cancellations  in  each  of 
the  cases  approved  by  the  Secretary  of  the  Interior 
or  by  the  Assistant  Secretary  of  the  Interior? 

Mr.  Kearney:  We  make  that  same  objection  upon 
the  ground 

The  Court:  I  think  the  objection  now  is  good. 
If  you  have  the  documents 

Mr.  Craven:  They  are  in  evidence  already,  your 
Honor.  This  is  just  preliminary. 

The  Court:  I  will  permit  it,  subject  to  the  objec- 
tion, 

A.  A  notice  of  cancellation  was  approved  and 
signed  by  Charles  West,  Acting  Secretary. 

Mr.  Kearney :  I  move  that  the  answer  be  stricken 
upon  the  ground  that  it  is  conclusion  of  the  A\itness, 
because  the  document  and  his  signature  are  the  best 
evidence;  no  foundation  laid.  [21] 

The  Court :  I  understand  from  counsel  those  docu- 
ments are  already  in  evidence. 
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Mr.  Kearney :  A  lot  of  those  documents  offered  in 
evidence  are  not  in  evidence  yet  and  are  unsigned, 
a  lot  of  them;  self-serving  declarations.  There  are 
numerous  objections  we  want  to  file.  All  the  cor- 
respondence is  not  available,  therefore,  any  state- 
ment by  this  witness  as  to  who  signed  a  particular 
document  w^ouldn't  be  binding  and  w^ould  be  a  con- 
clusion, without  any  fomidation  having  been  laid. 

The  Court:  The  witness  seems  to  have  a  paper. 
You  might  make  some  inquiries  as  to  what  docu- 
ment that  is. 

Q.     You  have  that  document  in  your  possession? 

A.     The  original  letter  of  cancellation. 

Q.     This  is  the  original  letter  of  cancellation? 

A.     Yes  sir. 

Mr.  Craven:  We  offer  this  in  evidence. 

Mr.  Kearney:  If  the  Court  please,  we  object  to 
this  document,  upon  the  ground,  first,  there  is  no 
foundation  laid  for  its  admission;  second,  upon  the 
further  ground  that  the  Commissioner  of  the  Gren- 
eral  Land  Office  has  no  authority  or  power  to  can- 
cel or  attempt  to  cancel  the  particular  entries  re- 
ferred to  in  the  document,  in  that  the  Act  of  1924 
did  not  provide  for  any  cancellation  of  the  entries, 
except  on  failure  to  make  the  original  application 
to  purchase,  and  there  is  no  rule  or  regulation  pro- 
mulgated by  virtue  of  the  authority  of  Congress,  nor 
is  there  any  rule  or  order  published  by  virtue  of  the 
Act  of  Congress  which  would  give  the  power  pur- 
ported to  be  contained  in  this  letter  from  the  Com- 
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missioner  of  the  General  Land  Office,  [22]  authoriz- 
ing said  Commissioner  or  the  Secretary  of  the  In- 
terior to  cancel  these  entries  in  the  mamier  and 
form  in  which  they  attempted  to  do  so. 

The  Court:  For  the  present  the  objection  will  be 
oveiTuled.  It  may  be  admitted  subject  to  the  objec- 
tion, "We  will  take  u]3  the  legal  effect  of  all  of  these 
documents  later. 

Mr.  Kearney:  May  we  have  an  exception? 

Mr.  Busey:  May  it  show  I  make  the  same  objec- 
tion to  the  mtroduction  of  the  letter! 

The  Court :  Yes,  it  will  go  to  all  the  cases. 

Clerk:  Plaintiff's  Exhibit  S. 

The  Court :  If  these  official  documents  now  offered 
are  required  to  be  kept  in  the  Land  Office,  we  might 
consider  whether  they  couldn't  be  read  into  the 
record. 

Mr.  Craven:  I  will  read  this  into  the  record  now, 
your  Honor:  ^^The  Commissioner  of  the  Greneral 
Land  Office,  7  x  R  United  States  Department  of  the 
Interior,  General  Land  Office,  Washington,  May  13, 
1936.  Received  U.  S.  Land  Office  May  18,  1936, 
Carson  City,  Nevada.  In  reply  please  refer  to  Car- 
son City  015159  ^^K"  HHS  —  015160  —  015161— 
015162  —  01516:^3  —  015164.^'  In  red  pencil:  ^^9/10/ 
36''.  The  figure  015164  is  in  red  pencil  marked  with 
a  circle  around  it 

Mr.  Kearney:  I  suggest  that  the  reporter  copy 
it,  it  will  save  time;  unless  the  Court  desires  to 
hear  it. 
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The  Court:  It  won't  take  long,  it  is  short.  You 
might  read  this  one  and  the  others  have  copied  for 
[23]  the  record  by  the  reporter. 

Mr.  Craven:  The  figures  015164  and  the  figures 
in  red  pencil  9-10-36,  have  red  pencil  mark  enclos- 
ing all  of  them.  In  black  pencil:  ^'Note,  regular 
mail — 5  copies,  1  each  A  P  P  E  M  Pyramid  Lake 
entries  cancelled.  Register,  Carson  City,  Nevada. 
Sir :  By  letters  of  February  27,  you  were  instructed 
to  allow  the  entrymen  in  the  above-enumerar/ed  en- 
tries, 30  days  from  receipt  of  such  letters,  within 
which  to  make  payment  of  the  interest  due  on  their 
respective  entries  covering  lands  within  the  Pyra- 
mid Lake  Indian  Reservation,  in  accordance  with 
Departmental  decisions  A-19148,  19149,  19150, 
19151,  19152,  and  19153,  all  dated  November  25, 
1935.  You  have  submitted  evidence  of  service  of 
said  letters  of  February  27,  by  transmitting  registry 
return  receipts,  shov/ing  notice  served  on  March  7 
on  entry  of  entrymen  015159  and  015160  and  notice 
served  March  10th  on  the  remaining  four  entrymen. 
You  also  reported  no  action  had  been  taken  by  en- 
trymen, excepting  Guiseppe  Gardella,  who  made 
payment  of  interest  of  $237.27,  which  was  the 
amount  called  for  in  entry  015164.  Therefore,  since 
the  entrymen  holding  entries  015159,  015160, 
015161,  015162,  and  015163  failed  to  pay  the  in- 
terest required,  those  entries  are  hereby  cancelled 
and  the  cases  closed.  You  will  note  your  records  as 
to  cancellation  of  the  five  entries  and  advise  Mr. 
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Gardella  that  since  he  has  paid  interest  called  for, 
he  will  be  allowed  until  September  6,  1936  to  make 
payment  of  one-third  of  the  purchase  money  due 
at  this  time.  Very  respectfully  Fred  W.  Johnson, 
Commissioner.  Approved  May  13,  1936.  Charles 
West,  Acting  Secretary."  At  the  bottom  of  the 
page  are  the  figures  '^2^^  and  then  ^^52-GrB'\  At 
the  top  of  the  page:  ^ Larson  City,  [24]  015159  ETC 
^^K"  HHS." 

Q.  Mrs.  Huyck,  did  you  send  a  copy  of  that 
letter  from  the  Commissioner,  which  was  approved 
by  the  Acting  Secretary  and  which  cancelled  each 
of  the  entries  in  question,  to  each  of  the  entrymen? 

A.    Yes,  we  did. 

Q.  Do  you  have  a  record  of  the  mailing  of  those 
notices  ? 

A.  We  have  a  record  on  our  records  they  were 
mailed  by  regular  mail,  not  registered  mail. 

Q.     When?  A.     On  March  9th.  On 

Mr.  Kearney:  May  I  inquire — you  are  reading 
from  something,  is  that  your  handwriting  ? 

A.  No,  this  is  not.  This  is  the  record  of  the  office 
and  the  clerk. 

Mr.  Kearney:  Then  I  object  to  it  on  the  ground 
it  is  incompetent. 

The  Court:    If  it  is  the  official  record 

A.     It  is  the  official  record. 

The    Court:     Objection   overruled. 

Mr.  Kearney:     Exception. 

A.  May  18,  1936  the  cancellation  notices  were 
mailed. 
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Q.  To  each  of  the  entrymen  as  shown  by  your 
records'?  A.    Yes,  sir. 

Q.  Were  the  copies  of  those  letters  contained 
in  a  franked  envelope  and  deposited  in  the  Carson 
City  postoffice?  A.    Yes  sir. 

Mr.  Kearney:  We  move  the  answer  be  stricken 
as  conclusion  [25]  of  the  witness;  unless  some 
record  for  it,  it  is  purely  hearsay.  Unless  she  did  it 
herself,  I  move  the  answer  be  stricken  until  I  can 
have  an  objection. 

Mr.  Craven :  I  might  point  out  they  admitted  in 
their  answer  they  received  notice. 

Mr.  Kearney:  I  am  sure  Mr.  Depoali  hasn't  ad- 
mitted it;  I  don't  know  about  the  others. 

The  Court:     Well,  this  witness,  as  I  imderstand 
it,  is  testify  from  the  records.    You  have  a  memo 
randum  to  that  effect  that  you  are  testifying  from? 

A.    Yes  sir,  we  have. 

Mr.  Kearney:  All  she  is  testifying  is  what  the 
record  shows.  She  can't  testify  there  was  a  franked 
envelope  dropped  in  the  mail  unless  she  did  it  her- 
self or  saw  it  done.  It  is  going  beyond  what  the 
record  states.  The  record  merely  states  the  letter 
was  mailed  or  something  of  that  kind  and  they  can't 
go  that  far. 
(Question  and  answer  read) 

Mr.  Kearney:  I  move  the  answer  be  stricken 
for  the  purpose  of  the  objection. 

Mr.  Craven:  The  testimony  shows  that  is  what 
was  done. 
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The  Court :  Well,  I  will  permit  the  witness  to 
testify  if  they  were  sent  out  in  the  usual  way. 

A.  They  were:  I  usually  mail  them  myself.  Of 
course,  I  can't  testify  as  to  these  particular  ones, 
but  they  all  go  out  in  franked  envelopes  and  are 
mailed  in  the  Carson  City  postoffice. 

Q.  At  that  time  you  were  Register  of  the  Car- 
son City  Land  Office?  [26] 

A.  I  was  Register  and  I  usually  attend  to  that 
myself. 

Mr.  Kearney:  I  w^ould  like  the  record  to  show 
an  exception,  if  your  Honor  please? 

The  Court:     Exception  may  be  noted. 

Q.  Did  you  receive  from  the  General  Land 
Office  a  letter  dated  February  27,  1936,  approved 
by  the  Secretary  of  the  Interior,  or  the  Acting 
Secretary,  in  which  each  of  the  entrymen  were 
allowed  30  days  from  service  of  that  letter  by  you 
in  which  to  make  payment  of  interest  due  as  of 
March  31,  1936,  failing  in  which  the  entry  was  to 
be  held  for  cancellation? 

A.     Yes  sir,  we  did. 

Q.     Have  you  that  letter? 

A.    Yes  sir,  in  each  case. 

Mr.  Craven:     We  offer  each  of  these  in  evidence. 

The  Court:  Those  might  be  marked  for  identi- 
fication and  then  considered  later. 

Mr.  Kearney:  I  object  to  it  as  incompetent, 
irrelevant  and  immaterial;  no  foundation  laid  for 
its  introduction  in  evidence,  and  upon  the  further 
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ground  that  it  is  outside  and  beyond  the  power  of 
the  jmrticular  officer  to  attempt  to  cancel,  not 
authorized  by  Congress  or  any  act  of  Congress. 

Mr.  Busey:  If  the  Court  please,  I  would  like 
to  make  the  same  objection,  that  no  proj)er  founda- 
tion has  been  laid  nor  is  the  order  within  tjie  scope 
of  the  authority  of  the  Secretary  of  the  Interior 
as  granted  him  by  the  Act  of  June  7,  1924.  I  would 
like  also  to  make  the  further  objection  that  the 
appeal  from  the  General  Land  Office,  attached  to 
the  letter,  contains  a  great  deal  of  self-serving  mat- 
ter. It  contains  the  letter  of  August  30,  [27]  1935, 
in  which  the  Commissioner  of  Indian  Affairs  urges 
denial  of  the  appeals  and  sets  forth  his  reasons 
for  urging  these  denials.  If  the  Court  please,  we 
would  like  to  object  to  that  portion  of  the  docu- 
ment on  tjie  ground  it  is  purely  self-serving. 

Mr.  Kearney:  I  hadn't  noticed  there  were  some 
exhibits  or  something  else  attached  to  these,  some 
mimeographed  copies  and  I  join  in  the  objection 
made  by  counsel  for  certain  of  the  entrymen.  The 
mimeographed  copies  are  no  part  of  the  letter. 

The  Court:  For  the  present  the  objection  will  be 
overruled.  They  may  be  admitted  with  the  under- 
standing that  they  are  subject  to  the  objection  and 
all  legal  questions  wdll  be  reserved  for  later  con- 
sideration. 

Mr.  Kearney :     Exception  your  Honor. 

The  Court:     Exception  may  be  noted. 

Mr.  Busey:     We  also  ask  an  exception. 
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The   Court:     Exception  in  all  cases. 

Q.  Each  of  the  letters  has  attached  to  it  appeal 
from  the  General  Land  Office  applicable  to  that 
particular  case — did  you  receive  those  just  this 
way?  A.     Yes,  we  did. 

Q.  And  were  those  papers  attached  to  the 
letters?  A.    Yes  sir. 

Mr.  Craven:  We  offer  these  in  evidence  as  one 
exhibit.  May  the  reporter  be  instructed,  your  Honor, 
to  transcribe  those  into  the  record  so  the  Register 
can  obtain  these  originals  at  a  later  date. 

Mr.  Kearney:  If  they  offer  photostatic  copies, 
I  don't  see  any  necessity  of  copying  these  into  the 
record.  [28] 

Mr.  Craven:  We  will  ask  to  just  hold  them  imtil 
a  later  date  and  have  the  Register  withdraw  them 
at  the  proper  time. 

The  Court:  They  may  be  marked  and  later  on 
returned  to  the  Register. 
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PLAINTIFF'S    EXHIBIT    T. 

Address   Only   the    Commissioner   of   the    General 

Land  Office. 

1  Ene. 

1  X  R 

United  States  Department  of  the  Interior. 

General  Land  Office. 

Washington 

Feb.  27,  1936. 
In  Reply  Please  Refer  to 
Carson  City  015163  ^^K''  JEW 
Garaventa  Land  &  Livestock  Company, 
Pyramid  Lake  Indian  Reservation. 

Payment  required. 
Register, 

Carson  City,  Nevada. 
Sir: 

On  July  15,  1935,  claimant,  Garaventa  Land  & 
Livestock  Company,  by  their  attorney,  William  M. 
Kearney,  filed  an  appeal  with  the  Secretary  of  the 
Interior,  from  office  decision  of  April  12,  1935, 
whereby  it  was  held  that  claimant  w^ould  be  allowed 
30  days  within  which  to  make  payment  in  full  of 
the  unpaid  purchase  money,  together  with  interest 
at  four  per  cent  from  September  16,  1925,  the  date 
of  allowance  of  the  entry,  to  December  31,  1934, 
or  to  make  payment  of  the  interest  only.  They  were 
advised  if  they  paid  the  interest,  their  entry  would 
not  be  canceled  for  non-payment  of  principal,  with- 
out giving  them  further  opportmiity  to  make  the 
payment. 
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On  November  25,  1935,  the  Secretary  of  the  In- 
terior modified  said  office  decision  in  the  following 
particulars : 

(1)  All  interest  due  must  be  paid  within 
30  days  from  the  date  of  service  hereof; 

(2)  One-third  of  the  unpaid  principal  now 
outstanding  must  be  paid  within  six  months 
from  the  date  hereof; 

(3)  The  unpaid  principal  will  be  computed 
on  the  basis  of  the  1934  reappraisal;  and 

(4)  Interest  will  be  computed  by  the  Gen- 
eral Land  Office  from  the  date  of  default. 

A  recomputation  shows  $2,151.78  purchase  money 
due  and  unpaid  as  of  September  16,  1928,  together 
with  interest  at  four  per  cent  from  September  16, 
1926,  to  date  of  payment  which,  if  the  principal  is 
not  paid  until  March  31,  1936,  will  amount  to 
$701.09. 

You  will  allow  claimant  30  days  from  the  date 
of  service  hereof,  within  which  to  make  payment 
of  $701.09  interest  due  as  of  March  31,  1936,  fail- 
ing in  which,  the  said  entry,  hereby  held  for  can- 
cellation, will  be  canceled  and  the  case  closed  with- 
out further  notice  from  this  office. 

In  due  time  report,  transmitting  evidence  of  serv- 
ice of  notice. 

Very  respectfully, 
FRED  W.  JOHNSON, 
Commissioner. 
2-26-vgm 
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Department  of  The  Interior. 

Washington. 

A.  19152  November  25,  1935. 

:     Carson  City  015163. 

:     Requiring  payment  of  unpaid 

purchase  money  and/or  interest. 
:     Modified. 
Garaventa  Land  and  Livestock  Company 

APPEAL  PROM  THE  GENERAL  LAND 
OFFICE. 

The  Garaventa  Land  and  Livestock  Company 
has  appealed  from  a  decision  of  the  Commissioner 
of  the  General  Land  Office  dated  April  12,  1935, 
wherein  its  cash  entry,  Carson  City  015163,  was 
held  for  cance/ation  and  wherein  it  was  directed 
that  it  be  advised  that  its  entry  would  be  finally 
canceled  unless  within  thirty  days  from  notice  it 
should  pay  the  unpaid  purchase  money  amounting 
to  $2,151.78  with  interest  thereon  at  4  percent  from 
September  10,  1925,  the  date  of  entry,  to  December 
31,  1934,  amounting  to  $799.73,  or  make  payment 
of  the  interest. 

Appellant  was  advised  if  it  paid  the  interest 
the  entry  would  not  be  canceled  for  nonpayment 
of  principal  without  giving  further  opportunity  to 
make  the  payment. 

The  appeal  in  this  case  presents  the  same  ques- 
tion upon  a  similar  state  of  facts  as  that  inv(^lved 
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in  the  companion  case  of  J.  A.  Cerasola,  Carson 
City  015159,  in  which  by  decision  of  this  date  (A. 
19148)  the  Commissioner's  decision  was  modified. 
For  the  reasons  stated  in  a  departmental  decision 
A.  19148,  a  copy  of  which  is  made  a  part  hereof, 
the  Commissioner's  decision  in  the  jd resent  case  is 
modified  in  the  followmg  particulars: 

(1)  All  interest  due  must  be  paid  within  30 
days  from  the  date  of  service  hereof; 

(2)  One  third  of  the  unpaid  principal  now  out- 
standing must  be  paid  withm  six  months  from  the 
date  hereof; 

(3)  The  mipaid  principal  will  be  computed  on 
the  basis  of  the  1934  reappraisal;  and 

(4)  Interest  will  be  computed  by  the  Greneral 
Land  Office  from  the  date  of  default. 

(Signed)  T.   A.   WALTERS, 

First  Assistant  Secretary. 
109594 


L^nited  States  Department  of  The  Literior. 

General  Land  Office. 

Carson  City,  Nevada, 

March  9,  1936. 

Serial  015163 
Garaventa  Land  &  Livestock  Co., 
Wadsworth,  Nevada. 

This  office  is  in  receipt  from  the  Commissioner 
of  the  General  Land  Office  of  a  decision  involving 
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the   entry  or  application  whose   serial   number   is 

noted  above. 

Thirty  days  from  notice  are  allowed  within  which 
to  comply  with  the  requirements  of  the  Commis- 
sioner, or  to  appeal  therefrom  to  the  Secretary  of 
the  Interior;  and  upon  your  failure  to  take  action 
within  the  time  specified  the  case  will  be  reported 
for  appropriate  action.  Any  showing  in  response 
to  said  decision  must  be  filed  in  this  office,  and 
should  refer  to  the  serial  number  above  noted. 

The   Commissioner's  decision,  copy  of  which  is 
inclosed,  requires  payment  etc. 
Very  respectfully, 


Register. 

United  States  Department  of  the  Interior. 

General  Land  Office. 

Carson  City,  Nevada, 

April  14,  1936. 

Serial  015163. 
Replying  to  letter  ^^K",  dated 
February  27,  1936. 
Claimant:  Garaventa  Land  &  Livestock  Co. 

PROOF  OF  SERVICE  TRANSMITTED 

The  Commissioner  of  tjae  General  Land  Office. 
Sir: 

Transmitted  herewith  is  proof  of  service  of  the 
above-mentioned  letter.  The  time  allowed  there- 
under has  expired. 
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Report  is  made  that  the  party  in  interest  has  not 
made  response  thereto. 

(If  additional  evidence,  appeal  or  showing  made, 
so  state  and  transmit  papers;  if  registered  letter 
returned    miclaimed,    transmit    same    herewith.) 

Registry  return  card  herewith. 
Very  respectfully. 


Register. 

[Endorsed]:    No.  2741-2745.    U.   S.  Dist.  Court, 
District  of  Nevada.  Plff's.  Exhibit  No.  ^^T'\   Filed 

June  19,  1939.   O.  E.  Benham,  Clerk.   By , 

Deputy. 


Q.  i¥r.  Huyck,  did  you  send  a  copy  of  the  letter 
to  each  of  the  entrymen  concerning  his  particular 
entry?  A.     Yes  sir,  I  did. 

Q.     How  did  you  send  it? 

A.    By  registered  mail. 

Q.     Did  you  request  a  return  receipt? 

A.    Yes  sir. 

Q.     And  did  you  receive  those  return  receipts? 

A.     Yes  sir. 

Q.     When  did  you  mail  those  registered  letters? 

A.  On  March  9,  1936  to  Garaventa  Land  &  Live- 
stock Company;  March  5 

Q.  Just  a  minute  before  you  proceed  further. 
When  was  the  document  sent  to  the  Garaventa 
Land  &  Livestock  Company  received  by  them? 
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A.  I  will  have  to  get  these  other  cards,  if  I  may. 
Was  delivered  on  March  10,  1936. 

Q.  The  next  one,  when  was  it  sent  and  when 
was  it  received? 

A.  The  015159  was  received  on  March  7,  1936; 
it  was  sent  on  March  6th. 

Q.     Sent  to  whom  and  received  by  whom? 

A.     J.  A.  Cerasola  and  signed  by  J.  A.  Cerasola. 

[29] 

Q.     The  next  one? 

A.  015160,  W.  J.  Cerasola,  was  received  on 
March  7,  1936. 

Q.    When  was  it  sent  ? 

A.  March  5th.  Domenico  Cerasola,  015161,  was 
delivered  on  March  10th. 

Q.     1936?  A.     1936. 

Q.    When  was  it  sent? 

A.     On  March  9,  1936  it  was  mailed. 

Q.     The  next  one. 

Mr.  Kearney :     Who  did  you  say  signed  that  ? 

A.     W.  J.  Cerasola. 

Mr.  Kearney:  Domenico  Cerasola  didn't  sign 
it? 

Mr.  Boyle:     He  was  dead  at  that  time,  wasn't  he? 

Q.    What  is  the  next  one  ? 

A.  The  next  one  is  015162,  M.  P.  Dej^aoli,  and 
it  was  delivered  on  March  10,  1936,  signed  by  M.  P. 
Depaoli. 

Q.     When  was  it  sent?  A.     March  9th. 

Q.     Did  you  receive  from  the  General  Land  Office 
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letters  dated  December  15,  1931,  applicable  to  each 
of  these  entires,  and  did  you  send  copies  of  those 
to  each  of  the  entrymen? 

Mr.  Kearney:  What  is  the  purpose  of  those 
behind  1936?  We  object  to  that  on  the  ground  they 
are  incompetent,  irrelevant,  and  immaterial  and  not 
covering  any  matter  in  issue  in  the  complaint. 

Mr.  Busey:     Same  objection. 

Mr.  Craven:  May  I  have  this  understanding, 
then,  with  [30]  counsel,  that  on  May  22,  1935,  there 
was  a  demand  made  and  sent  to  the  Garaventa 
Land  &  Livestock  Company  and  to  M.  P.  Depoali 
for  the  amount  of  money  that  was  due  under  the 
entry;  the  same  dated  May  23,  1935  as  to  Domenico 
Cerasola;  the  same  as  to  W.  J.  Cerasola,  May  22, 
1935,  and  the  same  as  to  J.  A.  Cerasola,  April  15, 
1935? 

Mr.  Kearney:     What  is  the  purpose  for  it? 

Mr.  Craven:  Simply  to  show  that  demands  have 
been  made  prior  to  the  last  demand  upon  which 
was  predicated  the  cancellation  of  the  entry. 

Mr.  Kearney:  It  seems  to  me  to  be  immaterial. 
The  first  one  would  be  superseded  if  it  were  proper 
demand  then  and  later  by  the  second  one. 

Mr.  Craven:  That  is  true.  We  simply  wish  to 
make  an  offer  of  proof  at  this  time  that  on  succes- 
sive occasions,  from  1931  thru  1935  and  1936,  de- 
mands were  made  on  each  of  the  entxymen  and 
each  of  the  defendants  for  payment  of  the  amount 
of  the  purchase  price  of  the  land,  and  on  successive 
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and  several  occasions  extensions  were  granted  for 
the  payment  of  the  purchase  price,  imtil  the  final 
demand  in  1936,  upon  which  the  cancellation  was 
finally  predicated. 

Mr.  Kearney:     What  is  the  allegation  on  this? 

Mr.  Craven:  There  is  no  allegation.  The  allega- 
tion, your  Honor,  in  the  complaint  is  that  that  ulti- 
mate fact,  that  their  entries  were  finally  cancelled 
for  amount  of  payment  not  made  within  the  time 
required,  1936. 

Mr.  Kearney:  I  think  it  is  immaterial,  your 
Honor,  I  think  the  allegation  is  not  supported  and 
not  material  to  any  issue  in  [31]  the  complaint. 
In  other  words,  if  counsel  have  a  different  theory — 
the  question  of  the  introduction  of  that  letter  would 
place  the  whole  case  on  a  different  theory  from 
that  which  it  is  placed  on  now,  if  it  is  placed  on 
contractural  basis  by  demand  and  right  to  cancel 
by  failure  and  refusal  after  demand.  We  renew  our 
objection — it  is  incompetent,  irrelevant  and  im- 
material and  not  directed  to  an  issue  or  allegation 
of  the  complaint. 

The  Court :  You  are  only  making  offer  to  prove, 
as  I  understand  it? 

Mr.  Craven:    Yes,  your  Honor. 

The  Court:     Have  you  the  record  available? 

Mr.  Craven:    Yes,  your  Honor. 

The  Court:  I  will  permit  it,  subject  to  tlie  objec- 
tion and  consider  it  later. 

Mr.  Kearney:     May  we  take  an  exception? 
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The  Court:     Exception  may  be  noted. 

Mr.  Kearney:  If  they  are  material  at  all — I 
suppose  they  were  mailed ;  if  counsel  says  they  were 
mailed  to  the  entrymen,  I  don't  want  to  take  up 
any  time  making  proof,  except  as  to  the  admissi- 
bility of  them  and  the  materiality  of  them,  as  I 
have  indicated  in  my  objection. 

Mr.  Busey:  Those  demands  for  payment  were 
for  the  contract  price? 

Mr.  Craven:  Some  were  and  some  were  not. 
Some  were  prior  to  1934. 

Mr.  Busey:  May  we  have  the  same  objection 
in  the  other  cases,  your  Honor? 

The  Court:     The  record  may  so  show.  [32] 

Mr.  Kearney:  Subject  to  the  objection,  to  save 
time  counsel  may  read  into  the  record  what  he 
desires  to  prove. 

Mr.  Craven:  I  think  I  have  already  stated  some 
of  the  dates  and  on  December  28,  1931  there  was 
mailed  to  Garaventa  Land  &  Livestock  Company, 
M.  P.  Depoali,  Domenico  Cerasola,  W.  J.  Cerasola, 
and  on  December  23,  1931  to  J.  A.  Cerasola  de- 
mands for  payment  of  the  sums  due  under  the  entry 
and  the  subsequent  demands  in  1935,  which  I  pre- 
viously mentioned,  by  registered  mail.  I  think  that 
is  all  I  have  of  this  witness. 

Cross-Examination 
By  Mr.  Kearney : 

Q.     Have  you  any  record  of  any  kind  that  you 


Garaventa  Lmid  etc.  Co,  217 

(Testimony  of  Mrs.  Huyck.) 

sent  notices  to  the  attorney  who  appeared  in  the 
cases,  esjjecially  notice  of  appeal  and  action  on  ap- 
peal? A.     It  will  be  on  this  record  if  any. 

Q.  For  instance,  the  letter  of  May  18,  1936,  you 
never  sent  notice  to  any  attorneys  who  appeared  in 
the  case,  Mr.  McKnight  or  myself  ? 

Mr.  Craven:  Objected  to  as  immaterial.  It 
doesn't  make  any  difference  whether  the  attorneys 
were  furnished  notices  or  not. 

The  Court :     I  will  permit  the  question. 

Mr.  Craven:     Exception. 

A.  In  one  case  here,  June  26,  1935,  tissue  copy 
of  Commissioner's  letter  of  June  26,  1935  to  Mr. 
McKnight,  attorney,  at  Eeno. 

Q.     That  is  the  only  letter  ? 

A.  The  30  days  have  expired  for  appeal.  That 
is  in  the  case  of  J.  A.  Cerasola.  In  the  case  of  W. 
J.  Cerasola,  tissue  copy  was  mailed  to  Mr.  Wm. 
McKnight  at  Reno,  granting  30  days'  extension  for 
appeal;  and  the  same  is  true  of  Domenico  Cerasola 
[33]  and  of  M.  P.  Depaoli,  also  of  the  Garaventa 
Land  &  Livestock  Company. 

Q.     That  was  letter  of  May  22,  1935? 

A.    Yes. 

Q.  Extending  time  30  days  to  take  appeal,  that 
is  correct,  is  it  not  ?  A.     Yes  sir. 

Q.  Now,  then,  on  letter  of  May  18,  1936,  have 
you  any  such  notice  ? 

A.  Just  the  tissue  copy  mailed  to  the  entrymen, 
not  to  the  attorney. 
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Q.  Those  are  letters  sent  and  mailed  out  to  en- 
trymen  on  March  6  and  March  9,  1936,  as  you  have 
already  testified  ?  A.     Yes  sir. 

Q.  And  without  any  notice  to  the  attorney  who 
made  the  appeal  ? 

A.  The  only  notation  copy  has  been  mailed  to 
the  attorney  was  extension  of  time,  30  days,  to  file 
an  appeal. 

Mr.  Kearney :     I  think  that  is  all. 

Mr.  Busey :     We  have  no  questions. 

Mr.  Craven:  May  I  ask  one  other  question  I 
perhaps  should  have  asked  on  direct  examination. 

Q.  (Mr.  Craven)  Notices  demanding  pajnnent 
in  1936  which  were,  I  think,  copies  of  letters  dated 
February  27,  1936  from  the  Commissioner  of  the 
General  Land  Office,  which  were  sent  by  registered 
mail,  do  you  have  the  registry  numbers  of  each  of 
those  letters? 

A.  Yes  sir,  I  think  we  have.  Garaventa  Land  & 
Livestock  Company  was  4990 ;  M.  P.  Depaoli,  4991 ; 
Dominco  Cerasola,  4993;  W.  J.  Cerasola  4963;  W. 
J.  Cerasola,  4964.  [34] 

Mr.  Kearney:  AYhat  did  you  say  those  dates 
were  please? 

A.  March  5th  for  J.  A.  Cerasola  and  W.  J. 
Cerasola  and  March  9th  for  Garaventa  Land  & 
Livestock  Company  and  M.  P.  Depaoli  and  Do- 
minco Cerasola. 

Q.     (Mr.  Craven)     Mrs.  Huyck,  I  call  your  at- 
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tention  to  plaintiff's  Exhibits  B,  C,  D,  E,  and  P, 
and  particularly  the  photostatic  copies  of  registry 
return  receipts  in  Exhibit  B,  No.  4990.  Is  that  the 
photostatic  copy  of  the  original  return  receipt  you 
just  testified  from?  A.     Yes  sir. 

Q.  Exhibit  C,  calling  your  particular  attention 
to  photostatic  copy  of  registry  receipt  4963,  is  that 
the  photostatic  copy  of  the  original  receipt  that  you 
just  testified  to  ?  A.    Yes  sir. 

Q.  Exhibit  D,  calling  your  particular  attention 
to  photostatic  copy  of  the  registry  receipt  4993,  is 
that  the  photostatic  copy  of  the  original  receipt  that 
you  just  testified  to  ?  A.     Yes  sir. 

Q.  Exhibit  E,  calling  your  particular  attention 
to  photostatic  copy  of  registry  return  receipt  4991, 
is  that  the  photostatic  copy  of  the  original  receipt 
that  you  just  testified  to  ?  A.     Yes  sir. 

Q.  Exhibit  F,  calling  your  particular  attention 
to  photostatic  copy  of  registry  return  receipt  No. 
4964,  is  that  the  photostatic  copy  of  the  original  re- 
ceipt which  you  just  testified  to?  A.     Yes  sir. 

Mr.  Craven:     That  is  all,  Mrs.  Huyck. 

Your  Honor,  I  handed  up  copy  of  the  Act  in 
question,  could  [35]  that  be  filed  in  the  case? 

The  Court :  It  may  be  filed.  I  assume  that  is  the 
published  statute. 

Mr.  Craven:  It  is,  your  Honor.  I  just  want  it 
filed  for  the  convenience  of  the  Court. 
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MR.  BATH, 

a  witness  on  behalf  of  the  plaintiff,  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Craven : 

Q.     Will  you  state  your  name  please  ? 

A.     Ernest  Bath. 

Q.  Do  you  occupy  any  position  with  the  Federal 
government  ?  A.     Postmaster. 

Q.     Postmaster  at  Carson  City,  Nevada? 

A.     Yes  sir. 

Q.     How  long  have  you  been  such? 

A.     Since  March,  1935. 

Q.  As  such,  you  are  the  official  custodian  of  all 
the  records  and  files  of  the  postal  department  in 
Carson  City,  Nevada,  is  that  correct  ? 

A.     Yes  sir. 

Q.  Do  you  have  record  of  a  registered  parcel  or 
letter  bearing  registry  number  No.  4990? 

A.    Yes  sir. 

Q.     By  whom  was  it  sent,  to  whom  and  when? 

A.  It  was  sent  from  the  United  States  Land 
Office  to  Garaventa  Land  &  Livestock  Company, 
Wadsworth,  on  3-9-36. 

Q.  You  have  a  record  of  registered  parcel  or 
article  No.  4991  ?  A.    Yes  sir.  [36] 

Q.     By  whom  was  it  sent,  to  whom  and  when? 

A.  It  was  sent  from  the  United  States  Land 
Office  to  M.  P.  Depaoli  at  Wadsworth,  3-9-36. 
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Q.     No.  4993? 

A.  Prom  the  United  States  Land  Office  to  Do- 
menico  Cerasola,  Wadsworth,  3-9-36. 

Q.     No.  4964? 

A.  From  the  United  States  Land  Office  to  J.  A. 
Cerasola,  Wadsworth,  on  3-5-36. 

Q.     4963? 

A.  Prom  the  United  States  Land  Office  to  J. 
A.  Cerasola  at  Wadsworth,  3-5-36. 

Mr.  Craven:  Mr.  Kearney,  I  would  like  the 
same  offer  to  prove  by  this  witness  that  he  sent 
registered  articles  dated  May  22,  1935,  to  the  Gara- 
venta Land  &  Livestock  Company  and  M.  P.  De- 
paoli  and  W.  J.  Cerasola;  on  May  23,  1935  to  Do- 
menico  Cerasola;  on  April  15,  1935  to  J.  A.  Cera- 
sola; on  December  28,  1931  to  Garaventa  Land  & 
Livestock  Company  and  M.  P.  Depaoli,  Demenico 
Cerasola  and  W.  J.  Cerasola  and  on  December  23, 
1931  to  J.  A.  Cerasola;  on  each  of  those  respective 
dates  to  the  respective  persons  named,  registered 
letters  were  sent  by  the  Land  Office  in  Carson  City. 

Mr.  Kearney:  I  have  no  objection  so  far  as 
proof  of  sending  is  concerned,  if  that  be  the  fact, 
but  I  do  object  to  the  documents  and  their  contents 
on  the  same  grounds  as  I  objected  heretofore,  that 
they  are  without  any  issue  in  this  proceeding,  out- 
side the  issues,  and  are  w^holly  irrelevant  and  im- 
material and  including  all  the  objections  I  made 
to   the   so-called  demands,    [37]   which  were  made 


222  United  States  of  America  vs. 

(Testimony  of  Mr.  Bath.) 

prior  to  any  demand  that  might  have  been  offered 

in  the  pleadings  as  of  1936. 

Mr.  Craven:  I  just  offer  to  prove  by  this  wit- 
ness that  certain  registered  parcels  were  mailed  to 
various  defendants  or  protestants,  that  is  all. 

The  Court:     This  relates  to  the  same  offer? 

Mr.  Craven:  To  make  the  matter  clear,  Mr. 
Kearney  has  stipulated  that  we  did  send  various 
demands  on  these  various  defendants,  but  he  has 
objected  to  its  materiality  and  it  is  stipuated,  sub- 
ject to  that  objection,  and  we  are  just  following  that 
up  with  this  witness  that  they  were  sent  by  regis- 
tered mail,  that  is  all. 

Mr.  Kearney:  For  instance,  the  so-called  de- 
mands were  made  and  then  they  were  overruled  and 
appeal  taken  and  extensions  granted,  so  they  are 
becoming  material  in  any  event.  I  have  covered 
the  objection  to  the  demands  themselves  which 
were  offered  by  letter  in  1931  and  1935. 

The  Court:  As  I  understand  it,  it  is  the  same 
matter  we  had  here  heretofore. 

Mr.  Kearney:  Yes,  except  now  he  is  offering  to 
prove  that  they  were  sent  by  registered  mail. 

The  Court:  They  may  be  admitted,  subject  to 
the  objection.  We  will  consider  all  those  matters 
later. 

Mr.  Busey :  What  was  the  date  on  which  the  let- 
ter of  1935,  I  believe  in  May,  was  sent  to  Domenico 
Cerasola  ? 
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Mr.  Craven:  In  1935,  that  was  one  of  the  mat- 
ters I  asked  you  to  stipulate  to,  May  23,  1935. 

Mr.  Busey:     I  just  wanted  to  get  that  date. 

Mr.  Craven:  That  is  correct,  Mr.  Bath — the  reg- 
istry number  [38]  is  3126? 

A.     Yes,  5-23-35. 

Mr.  Busey :  That  is  all,  thank  you.  I  just  wanted 
to  get  that  date.  No  further  questions. 


MISS  BOWLER, 

a  witness  on  behalf  of  plaintiff,  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Craven: 

Q.     Your  name  is  Alida  C.  Bowler? 

A.     Yes. 

Q.  You  are  superintendent  of  the  Carson  In- 
dian Agency?  A.     Yes. 

Q.  And  as  such  the  Pyramid  Lake  Indian 
Reservation  is  under  your  supervision? 

A.    Yes. 

Q.  Were  you  superintendent  of  the  Carson  In- 
dian Agency  during  all  the  year  1936  ? 

A.    Yes. 

Q.  Did  you,  on  or  about  June  2,  1936,  mail  to 
the  Garaventa  Land  &  Livestock  Company,  M.  P. 
Depoali,  Domenico  Cerasola,  W.  J.  Cerasola,  and 
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J.  A.  Cerasola,  a  letter  concerning  their  entry  and 
right  to  purchase  certain  land  within  and  upon  the 
Pyramid  Lake  Indian  Reservation  ? 

Mr.  Kearney:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial — whether  she  did  or  not  is 
immaterial.  She  has  no  power  to  control  the  Secre- 
tary of  the  Interior  or  the  Acts  of  Congress,  except 
by  special  Act  of  Congress  and  the  authority  within 
the  special  Act  of  Congress,  and  whether  she  sent 
a  letter  or  not,  I  submit  is  wholly  immaterial,  re- 
gardless of  what  the  letter  is.  [39] 

Mr.  Busey:     Same  objection. 

The  Court:  We  will  take  the  testimony  subject 
to  the  objection  and  consider  it  later. 

Mr.  Kearney:     Exception. 

Q.     Will  you  answer  the  question  ? 

A.    Yes. 

Q.     How  w^ere  those  letters  sent  ? 

A.     By  registered  mail. 

Q.     You  have  copies  of  them  in  your  possession? 

A.    Yes. 

Mr.  Craven:  We  demand  the  originals  from  the 
defendants. 

Mr.  Kearney:  We  don't  know  anything  about 
them. 

A.     There  are  receipts  attached. 

Mr.  Craven:  We  ask  that  this  be  marked  for 
identification  please. 

Clerk:     Plaintiff's  Exhibit  U  for  identification. 
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PLAINTIFF'S  EXHIBIT  U 

(For  Identification) 

Carson  Indian  Agency 
Stewart,  Nevada 
June  2,  1936 

Garaventa  Land  &  Livestock  Company 
c/o  Frank  L.  Garaventa 
Wadsworth,  Nevada. 

Subject  Cancellation  Entry  015163 
Gentlemen : 

The  Commissioner  of  Indian  Affairs  has  advised 
us  that  your  Pyramid  Lake  Entry  015163  covering 
236.14  acres  of  land  has  ben  cancelled  because  of 
your  failure  to  make  the  required  payments  under 
the  contract.  The  land  is  to  be  returned  to  the  pos- 
session of  the  Pyramid  Lake  Reservation  Indians. 
The  Register  of  the  Land  Office  at  Carson  City  ad- 
vises that  a  notice  of  this  cancellation  was  mailed 
to  you  on  May  18. 

Following  instructions  received  from  Washington 
and  on  behalf  of  the  Pyramid  Lake  Indians  I  am 
hereby  serving  notice  that  you  are  to  vacate  the 
Pyramid  Lake  Indian  Reservation  Land  covered 
by  this  entry  on  or  before  September  30,  1936. 

This  date  was  selected  by  the  Pyramid  Lake 
Tribal  Council  in  conference  with  me  at  a  meeting 
held  on  last  Thursday,  May  28.  The  Indians  decided 
to  be  reasonable  and  not  to  require  too  early  re- 
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moval  because  it  is  our  understand  that  you  have 
put  in  certain  crops  this  year  and  because  you  will 
need  time  to  make  arrangements  for  establishing 
yourselves  elsewhere.  At  this  same  meeting  it  was 
decided  that  as  tenants  of  the  Pyramid  Lake  In- 
dian Reservation  you  should  be  required  to  pay  a 
reasonable  share  of  this  year's  crop  raised  on  In- 
dian Lands  to  the  Reservation  as  rental.  I  have  con- 
sulted the  University  of  Nevada  Extension  Di- 
vision, which  we  believe  to  be  an  unbiased  organiza- 
tion, as  to  what  might  be  considered  a  fair  crop 
share.  On  their  advice  I  am  asking  that  in  the  har- 
vesting of  your  crops  the  following  amounts  be  set 
aside  as  rental  payments  to  the  Indians. 

Potatoes  and  other  garden  truck 1/4 

Grain    % 

Alfalfa  ]% 

Should  you  wish  to  discuss  these  arrangements 
with  the  Tribal  Council  and  the  Agency  please  so 
advise  and  we  will  arrange  a  meeting  for  that  pur- 
pose. 

Sincerely  yours, 

ALIDA  C.  BOWLER, 
Superintendent 
ACB/gcp 

cc — Commissioner  of  Indian  Affairs  (2) 
Pyramid  Lake  Tribal  Council 
[Receipt  for  Registered  Article  No.  156  Attached 
— addressed  to   Carson   Ind.  Agency,   Stewart  Ne- 
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vada — signed  ^^Garaventa  Land  &  Livestock  Co.,  by 

Joe  Garavento.'^] 

[Endorsed]:  No.  2741-2745  U.  S.  Dist.  Court, 
District  of  Nevada.  Plff's.  Exhibit  No.  ^^U"  for 
Ident.  Filed  June  19,  1939.  O.  E.  Benham,  Clerk. 
By ,  Deputy. 


Q.  Calling  your  attention  to  government's  Ex- 
hibit U  for  identification,  are  these  full,  true  and 
correct  copies  of  the  letters  sent  to  each  of  the  per- 
sons I  have  heretofore  named?  A.     Yes. 

Q.     They  were  sent  by  registered  mail? 

A.    Yes. 

Mr.  Craven :     We  offer  them  in  evidence. 

Mr.  Kearney:  We  object  on  the  ground  no  foun- 
dation has  been  laid;  wholly  irrelevant  and  imma- 
terial, regardless  of  the  contents. 

Mr.  Busey:     Same  objection,  if  the  Court  please. 

The  Court :  The  ruling  might  be  reserved.  If  the 
registry  receipts  show  a  return,  that  might  be  im- 
portant; [40]  show  that  they  w^ere  delivered. 

Q.  Did  you  write  those  letters  pursuant  to  any 
instructions  from  the  Commissioner  of  Indian 
Affairs?  A.    Yes. 

Q.  I  show  you  government's  Exhibit  V  for  iden- 
tification and  ask  you  whether  or  not  that  is  let- 
ter of  instruction  to  you  to  write  the  letters  men- 
tioned? A.     It  is. 
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Mr.  Craven :     We  offer  this  in  evidence. 

Mr.  Kearney:  If  the  Court  please,  I  object  to 
the  offer  upon  the  ground  that  the  Commissioner 
of  Indian  Affairs  has  no  jurisdiction  or  authority 
over  the  lands  in  the  Pyramid  Lake  Indian  Eeser- 
vation,  excluding  the  town  of  Wadsworth,  set  aside 
and  set  apart  for  Indian  Reservation  by  the  Act  of 
1924;  therefore,  any  letter  from  the  Commissioner 
to  Miss  Bowler  is  wholly  irrelevant  and  immaterial 
and  incompetent  and  does  not  tend  to  prove  or  dis- 
prove any  issue  in  this  case.  It  is  purely  a  self- 
serving  docmnent. 

Mr.  Busey:     Same  objection,  if  the  Court  please. 

Mr.  Kearney:  And  upon  the  further  ground 
there  is  no  foundation  laid  for  the  offer. 

Mr.  Craven:  Your  Honor,  that  is  all  predicated 
upon  the  legal  question  whether  or  not  the  Secre- 
tary of  the  Interior  had  power  and  authority  to 
cancel  the  entries.  If  he  did  not,  the  lettter,  of 
course,  is  inadmissible.  If  he  did  have  such  power, 
then  the  letter  is  admissible,  for  the  reason  that  the 
Act  of  June  7,  1924  expressly  provides  that  in  the 
event  of  those  lands  reverting  to  the  govermnent, 
they  shall  revert  to  the  Piute  Indian  [41]  tribes 
of  the  Pyramid  Lake  Indian  Reservation  and  of 
which  Commissioner  Collier,  of  course,  had  juris- 
diction, and  both  U  and  V,  the  letter  from  the  Com- 
missioner of  Indian  Affairs,  instructing  the  witness 
to  write  letters  to  the  new  entries,  and  letters  from 
the  witness  to  each  of  the  entrymen,  making  de- 
mand on  them  to  yield  the  premises,  are  pertinent 
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to  show  the  demand  to  yield  the  premises  that  they 
have  been  holding  unlawfully  since  the  cancellation 
of  the  entry,  which  they  have  been  doing  as  alleged 
in  the  complaint. 

The  Court:  I  am  inclined  to  think  they  should 
be  admitted,  at  least  for  the  purpose  of  the  case. 
I  can  reserve  ruling.  If  you  have  any  questions  you 
want  to  ask  the  witness,  I  suggest  counsel  get  to- 
gether. We  will  take  a  recess  until  1 :30. 
(Recess  taken  at  12 :10). 

PLAINTIFF'S  EXHIBIT  V 

Address  Only  the 
Commissioner  of  Indian  Affairs 
Refer  in  Reply  to  the  Following: 
L-A 
2839 

United  States 

Department  of  the  Interior 

Office  of  Indian  Affairs 

Washington 

Airmail 
May  20,  1936 
Miss  Alida  C.  Bowler, 
Supt.,  Carson  Agency. 

My  dear  Miss  Bowler: 

There  are  enclosed  two  copies  of  a  General  Land 
Office  letter  of  May  13,  approved  by  the  Acting 
Secretary  on  the  same  date,  canceling  certain  home- 
stead entries  on  the  Pyramid  Lake  Reservation  be- 
cause of  the  failure  of  the  entrymen  to  comply  with 
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Departmental  decisions  of  November  25,  1935. 

The  entrymen  do  not  have  the  right  of  appeal. 
You  should  give  the  entrymen  notice  that  they  will 
be  required  to  vacate  the  lands.  Written  notice  should 
be  given  each  and  a  copy  of  the  notice  f orw^arded  to 
this  Office.  A  reasonable  time  should  be  allowed 
each  to  remove  from  the  lands.  In  determining  what 
is  a  reasonable  time  in  each  case,  you  shoud  con- 
sider the  time  which  will  actually  be  required  by 
each  and  also  the  fact  that  in  the  past  the  Depart- 
ment has  been  very  liberal  toward  these  entrymen, 
which  undoubtedly  caused  them  to  become  more 
permanently  located  than  they  w^ould  have  other- 
wise. It  is  not  now  expected  that  you  will  grant 
them  any  special  privileges.  However,  you  should 
also  refrain  from  causing  them  any  undue  hard- 
ship. 

Official  notice  of  the  cancellations  will  be  given 
the  entrymen  by  the  Register  of  the  local  land  office 
at  Carson.  You  should  ascertain  w^hen  such  notice 
is  given  and  not  serve  notice  to  vacate  upon  the 
entrymen  until  after  they  have  been  formally  noti- 
fied of  the  cancellations. 

Please  keep  this  Office  advised  of  al  develop- 
ments. If  the  entrymen  do  not  vacate  within  the 
periods  granted  by  you,  prompt  report  should  be 
made  setting  forth  all  facts. 

Sincerely  yours, 
WM.  COLLIER, 
Commissioner. 
Enclosure  1119995 
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United  States 

Dejjartment  of  the  Interior 

General  Land  Office 

Washington 

May  13,  1936 
In  reply  please  refer  to 
Carson  City  015159  ^^K''  HHS 
015160-015161-015162 
015163-015164 

Pyramid  Lake  entries  canceled. 
Eegister, 

Carson  City,  Nevada. 
Sir: 

By  letters  of  February  27,  you  were  instructed  to 
allow  the  entrymen  in  the  above  enumerated  entries 
30  days  from  receipt  of  such  letters  within  which  to 
make  payment  of  the  interest  due  on  their  respective 
entries,  covering  lands  within  the  Pyramid  Lake 
Indian  Reservation,  in  accordance  with  departmen- 
tal decisions,  A  19148,  19149,  19150,  19151,  19152 
and  19153,  all  dated  November  25,  1935. 

You  have  submitted  evidence  of  service  of  the 
said  letters  of  February  27,  by  transmitting  regis- 
try return  receipts  showing  notices  served  March 
7  on  entrymen  of  entries  015159  and  015160,  and 
notice  served  March  10  on  tlie  remaining  four  en- 
trymen. You  also  reported  that  no  action  had  l^een 
taken  by  the  entrymen  excepting  Guiseppe  Gar- 
della,  who  made  payment  of  interest  of  $237.27 
which  was  the  amount  called  for  in  entrv  015164. 
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Therefore,  since  the  entrynaen  holding  entries 
0151^9,  015160,  015161,  015162  and  015163  failed  to 
pay  the  interest  required,  those  entries  are  hereby 
canceled  and  the  cases  closed. 

You  will  note  your  records  as  to  the  cancellation 
of  the  five  entries  and  advise  Mr.  Gardella  that 
since  he  has  paid  the  interest  called  for  he  will  be 
allowed  until  September  10,  1936,  to  make  payment 
of  the  one-third  purchase  money  due  at  that  time. 
Very  respectfully, 

FRED  W.  JOHNSON 
Commissioner. 

Approved:  May  13,  1936. 
(Sgd.)     CHARLES  WEST 
Acting  Secretary. 

[Endorsed] :  No.  2741-2745  U.  S.  Dist.  Court,  Dis- 
trict of  Nevada  Plff's  Exhibit  No.  ^'V^'  for  Ident. 
Filed  June  19,  1939.  O.  E.  Benham,  Clerk.  By 
,  Deputy. 


Afternoon  Session 
1:30  P.  M. 

Mr.  Craven:  We  have  no  further  questions  on 
direct  examination. 

At  this  time  we  offer  in  evidence  all  those  certi- 
fied documents  we  have  heretofore  offered  in  each 
of  the  cases  before  the  Court,  where  any  of  those 
exhibits  might  apply  to  that  particular  case. 
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Mr.  Kearney:  We  have  not  had  a  chance  yet 
to  read  them  all  during  the  noon  hour,  your  Honor, 
they  are  quite  long,  but  I  do  want  the  general  ob- 
jection to  go  in  at  this  time,  with  the  right  to  make 
the  further  objection  after  we  read  them,  that  the 
docu-  [42]  ments  are  self-serving  in  many  respects 
and  I  want  to  point  out  the  particular  ones  that  are 
purely  self-serving;  that  they  are,  for  the  purposes 
of  this  case,  irrelevant,  incompetent  and  immaterial, 
particularly  in  that  they  are  letters  and  docmnents 
outside  the  scope  of  the  Act  of  1924,  by  vv'hicli  tlie 
lands  of  the  five  defendants,  covered  by  entries  of 
the  five  defendants  under  the  Act  of  1924,  were 
withdrawn  from  the  Indian  Service  entirely, 
withdrawn  by  Congress,  from  the  jurisdiction  of 
the  Commissioner  of  Indian  Affairs,  and  that  since 
that  time  the  monies  only  that  are  coming  from 
those  lands  are  available  for  the  Indian  fund,  and 
not  the  lands  themselves;  that  many  of  the  docu- 
ments which  are  mixed  up  indiscriminately  in  the 
various  exhibits  do  not  bear  signatures  and  they 
are  copies  which  are  interdepartmental  letters, 
which  do  not  affect  and  can  not  affect  the  rights 
of  the  defendants  to  the  occupation  and  control  of 
the  land;  that  there  is  no  foundation  laid  for  the 
offers,  nor  any  of  them.  I  want  to  supplement  that 
objection  after  I  read  each  one,  by  n:iaking  it  more 
specific,  and  if  it  might  be  understood  that  we  could 
even  put  them  in  writing,  I  w^ould  like  to  do  so, 
with  the  Court's  permission. 
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Mr.  Boyle :     You  mean  to  write  a  brief  ? 

Mr.  Kearney:  Oh  no — we  will  do  that  of  course, 
later.  I  mean  before — obviously,  I  haven't  had  time 
to  read  250  pages  or  more  of  photostatic  copies  of 
records  and  letters,  which  were  for  the  first  time  pre- 
sented to  us  at  10:00  o'clock  this  morning,  or  later. 

Mr.  Busey :  If  the  Court  please,  I  would  like  the 
same  objection  to  go  to  the  three  cases  I  represent. 

[43] 

The  Court:  I  will  permit  a  brief  written  state- 
ment of  objections  to  be  filed  later.  Any  cross- 
examination  ? 

Mr.  Kearney :     No,  no  cross-examination. 

Mr.  Craven:     The  government  rests. 


Mr:   Kearney:     Mr.   Depaoli,  will  you  take  the 
stand  please? 

MR.  DEPAOLI, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Kearney: 

Q.    What  is  your  name  please? 

A.    M.  P.  Depaoli. 

Q.     You  are  one  of  the  defendants  in  this  action 
Mr.  Depaoli?  A.    Yes. 

Q.     Where  do  you  live  at  the  present  time? 

A.     On  a  ranch. 

Q.    Where? 
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A.     One  and  one-half  miles  below  Wadsworth. 

Q.  And  is  some  of  the  land  involved  in  that 
particular  ranch  designated  in  this  suit  as  covered 
by  entry  of  the  application  to  purchase  that  you 
made  in  1925?  A.     It  is. 

Q.     Have  you  any  patented  land  there  ? 

A.     I  have. 

Q.  How  much  patented  land  is  involved  in  your 
ranch?  A.     160  acres. 

Mr.  Craven:  We  object  and  move  the  answer  be 
stricken,  on  the  ground  it  is  incompetent,  irrele- 
vant and  immaterial,  has  no  bearing  upon  the  issues 
in  this  case. 

The  Court :  We  will  consider  that  later.  The  ob- 
jection will  [44]  be  overruled  for  the  present.  It 
may  stand  subject  to  the  objection. 

Mr.  Craven:     Exception. 

Q.     How  many  acres  of  patented  land  have  you? 

A.     160. 

Q.  How  did  you  acquire  that  land,  thru  State 
patent  or  Federal  patent,  or  how  ? 

Mr.  Craven:     Same  objection. 

The  Court:     Same  ruling. 

Mr.  Craven:     Exception. 

Q.  Do  you  know^  how  the  ]:>atent  was  issued, 
whether  it  was  a  State  patent  ? 

A.     I  don't  recollect. 

Q.  Is  this  160  acres  within  the  confines  of  what 
is  called  the  Depaoli  Ranch  ?  A.     It  is. 

Q.    How  many  acres  of  cultivated  land  are  there 


236  United  States  of  America  vs. 

(Testimony  of  Mr.  Depaoli.) 

in  the  entry  that  you  made  in  1925  under  the  Act 

of  1924? 

Mr.  Craven:     Same  objection. 

The  Court:     Same  ruling. 

Mr.  Craven:     Exception. 

The  Court:  Doesn't  the  record  here  show  in  the 
case? 

Q.  I  am  speaking  now  of  the  area  of  irrigated 
land. 

A.  If  I  remember  correctly,  I  think  it  is  some- 
thing around  300  acres. 

Q.  That  is  the  land  irrigated  in  your  160  acres 
of  patented  land  and  Indian  land  as  well  ? 

A.     Yes.  [45]  A.     Yes. 

Q.  What  we  will  refer  to  here  in  this  case  as 
Indian  land. 

A.  Well,  I  don't  know,  because  as  far  as  I  know 
it  is  all  surveyed  in  one. 

Q.     It  is  all  one  tract  of  land?  A.     Yes. 

Q.     Is  that  land  fenced?  A.     It  is. 

Q.     Is  it  ditched?  A.     It  is. 

Q.     Cross  ditched?  A.     Yes. 

Q.     Any  improvements  on  it?  A.     Houses. 

Q.     What  houses? 

Mr.  Craven:  We  object  to  the  question  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial 
and  has  not  been  made  an  issue  in  this  case. 

The  Court :  I  am  inclined  to  think  the  objection 
is  good,  but  if  it  has  some  bearing,  I  will  permit  it, 
subject  to  the  objection. 
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Mr.  Kearney:  In  the  light  of  the  recent  decision 
from  the  Circuit  Court  of  Appeals,  the  question  of 
the  present  condition 

The  Court:  We  will  consider  those  things,  all 
those  matters,  later. 

Mr.  Craven:  Exception. 

Q.     You  say  houses? 

A.     Houses,  corrals [46] 

Q.     Just  go  ahead  and  state  all  the  improvements. 

A.  Well,  houses,  corrals,  cellars  and  fence,  cul- 
tivated land. 

Q.     What  is  growing  on  the  land? 

A.     Well,  alfalfa  and  other  crops  that  I  i)lant. 

Q.  How  long  have  you  personally  lived  on  the 
land?  A.     Twenty  years  in  February. 

Q.  And  did  your  father  have  the  land  prior  to 
that  time,  to  your  knowledge? 

A.  Not  this  place  I  am  on  now.  My  father-in- 
law  had  it. 

Q.  Was  it  necessary  to  level  that  land  before  it 
was  placed  in  cultivation? 

A.  Well,  some  of  it  was  leveled  and  I  did  a  great 
deal  of  levelling  myself. 

Q-  In  the  original  state,  the  adjacent  lands,  can 
you  tell  whether  it  required  levelling  to  bring  it 
into  cultivation?  A.     It  certainly  did. 

Q.  The  land  that  you  levelled  yourself  and  culti- 
vated, what  was  the  average  cost  for  breaking  the 
land  from  the  rough  condition  and  putting  it  in  a 
state  of  cultivation  ? 
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Mr.  Craven:  Same  objection. 

The  Court:  Same  ruling. 

Mr.  Craven:  Exception. 

Q.    In  labor,  etc. 

A.     Something  like  $100  to  $125. 

Q.  That  includes  plowing  and  seeding  and  ditch- 
ing and  construction  of  ditches  for  it? 

A.    Yes. 

Q.  Where  is  the  water  derived  from,  from  what 
source?  [47]  '    '•  i:W) 

A.     From  what  is  known  as  Proctor  ditch. 

Q.  From  vrhere  does  that  get  its  supply  of 
water?  A.     From  the  Truckee  River. 

Q.  Have  you  made  any  payment  to  the  Land 
OfSce  at  Carson  City  for  this  land  mider  the  entry 
that  you  made  in  1925?  A.     Yes,  I  did. 

Q.     To  whom  did  you  pay  the  money? 

A.     The  United  States  Land  Office,  Carson  City. 

Q.     Did  you  obtain  a  receipt  for  it? 

A.     Yes  sir. 

Q.  And  up  to  the  time  until  after  this  suit  had 
been  filed,  did  you  receive  any  money  that  had  ever 
been  tendered  back  to  you?  A.     No. 

Q.  Did  you  recently,  just  a  few  days  ago,  or  few 
weeks  ago,  receive  a  letter  tendering  this  money 
back  to  you? 

A.     Not  the  money  I  paid  in  1925. 

Q.  I  mean  the  full  payment  imder  your  con- 
tract ?  A.     Yes. 

Q.     What  did  you  do  with  the  check  that  came? 
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A.     Returned  it  to  its  original  source. 

Q,  How  long  had  the  government  kept  that 
money  that  you  paid  in  complete  fulfillment  of  the 
terms  of  your  contract "? 

Mr.  Boyle:  We  object,  it  calls  for  conclusion  of 
the  witness,  legal  conclusion. 

The  Court:  The  objection  goes  to  the  form  of 
the  question.  You  can  ask  him  how  long  the  gov- 
ernment retained  the  money. 

Q.  How  much  money  did  you  pay  into  the  Land 
Office  under  your  [48]  contract  of  purchase,  the 
final  payment? 

A.     $5116.62,  something  like  that;  I  don't  know. 

Q.  You  have  a  pretty  good  memory — that  ap- 
pears to  be  it.  And  when  did  you  pay  that  to  the 
Commissioner  or  to  the  Register  of  the  United 
States  Land  Office? 

A.     On  August  11,  1936. 

Q.     And  was  it  accej^ted  at  that  time? 

A.     Yes  sir. 

Mr.  Craven:  We  object,  as  calling  for  conclusion. 

The  Court:  Simply  state  whether  they  received 
and  kept  the  money. 

Q.  Did  the  Register  of  the  Land  Office  receive 
and  keep  the  money?  A.     They  did. 

Q.  And  until  April  17,  1939,  just  a  month  ago, 
did  you  ever  receive  any  advice  that  they  had  not 
accepted  that  money  in  Washington  ^ 

A.     No. 

Q.     I  hand  you  a  copy  of  a  letter  and  ask  you  if 


240  United  States  of  America  vs, 

(Testimony  of  Mr.  Depaoli.) 

you  received  that.  A.     You  mean  the  check — 

Q,     If  you  received  the  letter  or  that  document? 

A.    Yes. 

Q.  Was  there  anything  with  it  when  you  received 
it? 

A.     A  government  check  for  that  amount. 

Q.     That  is  $5116.62?  A.     Yes. 

Q.     What  did  you  do  with  that  check? 

A.     Sent  it  back. 

Q.  Who  received  that  letter — did  you  receive 
it,  the  letter  con-  [49]  taining  the  check,  or  did  some 
one  else  receive  it? 

A.     I  think  some  of  the  children  brought  it  out. 

Q.     Were  you  home  at  that  time? 

A.     ]S^o. 

Q.  How  long  was  it  before  it  Vv^as  called  to  your 
attention?  A.     It  was  several  days. 

Q.  I  hand  you  now  what  purports  to  be  a  copy 
of  a  letter  returning  the  check.  Did  you  send  that 
letter  with  the  check  ?  A.     I  did. 

Q.     That  is  a  copy  of  it?  A.     It  is. 

Q„  By  w^hom  vras  that  letter  signed?  That  is  a 
carbon  copy. 

A.     It  Vv^as  signed  by  M.  P.  Depaoli. 

Q.     That  is  yourself?  A.     Yes. 

Mr.  Kearney :  We  offer  this  letter  in  evidence. 

Q.  Since  writing  that  letter,  have  you  had  any 
reply  to  it?  A.     No. 

Q.     You  enclosed  the  same  check? 

A.     I  did. 
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Q.  That  came  with  the  letter  to  you  of  April 
17th?  A.     I  did. 

Mr.  Craven:  We  object  to  it  because  it  is  entirely 
immaterial;  self-serving  declaration. 

The  Court:  The  objection  will  be  overruled.  It 
will  be  admitted  subject  to  the  objection.  We  will 
consider  the  legal  j^hases  of  it  later. 

Mr.  Craven:  Exception.  [50] 

Clerk:  Case  No.  2744,  Defendant's  1. 

Q.     Did  you  send  that  letter  by  registered  mail? 

A.     I  did. 

Mr.  Kearney:  We  offer  in  evidence  the  return 
registry  card,  bearing  the  signature  of  somebody, 
disbursement  officer,  date  of  delivery  May  15,  1939 
at  the  Federal  Reserve  in  San  Francisco. 

Mr.  Craven:  Same  objection. 

The  Court:  Same  ruling. 

Mr.  Craven:  Exception. 

Clerk:  Case  No.  2744,  Defendant's  Exhibit  2. 

Q.  Mr.  Depaoli,  how  far  from  the  Indian  Agency 
on  the  Pyramid  Lake  Reservation  are  your  lands 
situated  ? 

Mr.  Craven:  Objected  to  as  entirely  immaterial. 

The  Court:  I  am  impressed  it  is  immaterial,  but 
if  you  think  there  is  any  materiality  about  it,  you 
may  state  so. 

Mr.  Kearney:  If  the  Court  please,  we  are  trying 
to  show^  the  equities  are  all  in  favor  of  the  defend- 
ant. This  man  is  familiar  with  irrigated  lands  on 
the  Reservation;  that  there  is  no  need  whatsoever 
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for  these  lands  for  the  Indians,  aside  from  the  legal 

phase  of  it. 

The  Court:  Isn't  this  case  purely  law,  not  equity? 

Mr.  Kearney:  I  don't  kno^Y.  If  it  is  a  case  of 
equity,  then  I  don't  think  the  Court  has  jurisdic- 
tion. You  might  say  it  is  a  question  whether  or  not 
the  United  States,  in  the  form  they  brought  this 
action,  could  mamtain  an  action,  and  if  the  theory 
of  tlie  govennnent  is  correct,  that  these  lands  were 
transferred  to  the  Indians  by  the  Wheeler-Howard 
Act,  then  certainly  they  can't  [51]  bring  action  on 
rejectment  without  naming  the  Indians  and  making 
the  Indians  a  party  to  the  suit. 

Mr.  Craven:  That  point  has  been  already  decided 
on  the  motion  to  dismiss.  That  was  the  sole  gromid. 

Mr.  Kearney:  Not  the  sole  groimd. 

Mr.  Craven :  The  principal  gromid,  and  the  Court 
decided  that  adversely  to  the  contention  I  made. 

The  Court:  I  don't  want  to  go  to  great  length 
in  any  of  these  matters.  I  will  permit  the  main  ques- 
tion. This  question  may  be  answered,  subject  to  the 
objection. 

Mr.  Craven:  Exception. 

(Question  read) 

A.  I  wouldn't  be  exact.  I  think  something  like 
17  or  18  miles. 

Q.  How  many  acres  of  land,  if  you  know,  are 
irrigated  at  the  Indian  Agency  by  the  Indians? 

Mr.  Craven:  Objected  to  as  wholly  incompetent, 
irrelevant  and  immaterial. 
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The  Court:  My  impression  is  the  objection  is 
good.  If  coimsel  thinks  this  may  have  a  bearing,  I 
will  permit  it. 

Mr.  Kearney:  I  say  frankly,  your  Honor,  I  am 
putting  in  this  line  of  testimony  because  of  the 
decision  just  rendered  by  the  Circuit  Court  of  Ap- 
peals in  the  Walker  River  case,  where  they  took 
those  matters  into  consideration,  aside  from  the 
question  of  law,  and  decided  the  case  not  on  the 
question  of  law,  but  on  the  question  of  equity.  [52] 

Mr.  Craven :  We  submit  this  is  not  comparable  to 
the  Walker  River  case.  Counsel  might  make  a  state- 
ment and  maybe  we  might  agree  witnesses  will  tes- 
tify to  these  matters  and  save  time. 

Mr.  Kearney:  I  think  some  of  these  things  are 
embodied  in  the  letters  and  reports  from  the  Sec- 
retary of  the  Interior  and  the  Commissioner  of  In- 
dian Affairs,  and  I  might  offer  the  letters  as  to 
their  content  in  these  official  reports,  subject  to 
your  objection  as  to  their  competency.  Of  course, 
we  won't  offer  opinions  and  matters  of  that  kind, 
but  the  facts  as  they  appear  from  the  records  and 
contained  in  this  correspondence  and  in  these  re- 
ports. 

Mr.  Craven:  That  will  be  agreeable. 

Mr.  Kearney:  Then  I  would  like  to  offer  in  evi- 
dence a  letter  on  the  letterhead  of  the  United  States 
Department  of  the  Interior,  General  Land  Office, 
Washington,  December  19,  1929.  It  says,  in  reply 
please  refer  to  1338675  ^^L^'  JPMcP.  Memorandum 
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to  the  Secretary  thru  the  Commissioner  of  Indian 
Affairs.  Xow  it  is  quite  a  lengthy  report  and  we 
vrould  like  the  privilege  of  just  taking  one  of  these 
reports  and  offering  it  as  an  exhibit,  to  avoid  read- 
ing it  at  this  time,  and  I  think  probably  the  con- 
tents of  these  reports  made  by  the  Commissioner 
of  Indian  Affairs  will  sufficiently  cover  the  testi- 
mony that  Mr.  Depaoli  would  be  asked  to  cover. 

Now  then  the  next  is  a  Senate  report,  concerning 
the  Pyramid  Lake  Indian  Reservation  and  a  letter 
addressed  to  Hon.  Charles  Curtis,  from  the  Depart- 
ment of  the  Interior,  dated  Washington,  October  17, 
1921,  and  it  is  addressed  to  Charles  Curtis,Chairman 
of  Committee  on  Indian  Affairs,  U.  S.  Senate,  stating 
[53]  certain  facts  and  signed  E.  C.  Finney,  Assistant 
Secretary  of  the  Interior.  He  w^as  Assistant  Secre- 
tary of  the  Interior,  just  signed  ^'Assistant  Secre- 
tary.^' We  will  furnish  a  copy  of  that.  We  do  not 
offer  the  opinions  of  the  various  parties.  That  is 
obviously  not  evidence. 

Then  I  want  to  offer  the  report  made  to  the  Com- 
missioner of  Indian  Affairs,  Washington,  D.  C, 
dated  Reno,  Nevada,  September  29,  1924,  which 
contains  a  complete  tabulation  of  the  areas  and 
the  acres  in  the  various  ranches  that  are  involved 
in  this  proceeding,  eliminating,  of  course,  from  our 
evidence  the  lands  that  are  not  involved.  There  are 
some  others  in  the  report  that  are  not  involved  here 
and  that  appears  to  be  attached  to  a  letter  addressed 
to  the  Secretary  of  the  Interior,  signed  by  Ira  Lantz, 
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Special  Agent    of   the    General    Land    Office,    and 

James    E.    Jenkins,    Superintendent    of   the    Reno 

Agency. 

Then  I  would  like  to  offer  in  evidence  a  letter 
dated  Washington,  October  26,  1934,  Department 
of  the  Interior,  General  Land  Office,  addressed  to 
the  Secretary  of  the  Interior  and  signed  '''A.nto- 
nette  Funk,  Acting  Commissioner.^' 

Then  I  would  like  to  offer  in  evidence  the  re- 
port of  the  Senate  Committee  on  Indian  Affairs, 
Senate  Report  839,  the  75th  Congress. 

I  think  those  cover  the  facts,  altho  there  are  some 
opinions  contained  in  them  aside  from  references 
to  decisions.  We  will  furnish  counsel  with  a  com- 
plete copy  and  ask  that  all  those  documents  be 
marked  as  one  exhibit,  subject  to  counsel's  objec- 
tion. 

The  Court:  Let  me  suggest  that  you  have  a 
printed  copy  containing  all  the  matters  referred  to 
that  [54]  could  be  marked  for  identification.  The 
Court  would  prefer  to  reserve  ruling  on  the  admis- 
sibility. 

Ml'.  Kearney :  We  Vv^ould  be  glad  to  do  that.  There 
is  a  lot  of  matter  not  material  in  the  printed  re- 
port, but  that  is  satisfactory.  We  will  mark  the  ones 
w^e  offer. 

The  Court:  You  have  referred  to  certain  ones 
and  those  will  be  the  ones  that  will  be  up  for  con- 
sideration later. 
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Mr.  Kearney:  That  is  satisfactory.  I  will  get  one 
of  these  which  contains  the  ref erenece  to  particular 
pages  and  the  letters  we  have  referred. 

Mr.  Craven:  Let  the  record  show,  may  it  please 
the  Court,  that  for  convenience  to  counsel,  we  do  not 
object  to  the  form  that  the  documents  now  offered 
are  in.  In  other  words  we  do  not  insist  that  they  pro- 
duce properly  authenticated  copies  or  the  originals 
of  the  documents,  but  we  do  object  to  them  on  the 
ground  and  for  the  reason  that  those  documents,  if 
the  originals  were  offered,  are  incompetent  and  im- 
material; no  foundation  has  been  laid  for  their  ad- 
missibility in  themselves,  and  further,  the  contents 
of  each  of  those  documents  are  wholly  immaterial 
and  incompetent  to  prove  or  disprove  any  of  the 
issues  in  this  case. 

Mr.  Kearney:  Mr.  Craven,  I  thought  the  ques- 
tion of  the  foundation  was  waived,  as  I  understood 
it. 

Mr.  Craven:  Yes,  that  is  what  I  am  trying  to 
point  out,  that  we  do  not  insist  that  coimsel  produce 
originals  or  properly  [55]  authenticated  copies  of 
them,  but  we  do  object  to  the  documents  because 
no  foundation  has  been  laid  for  the  originals  or 
properly  authenticated  copies  and  the  contents  of 
them  are  immaterial. 

Mr.  Kearney:  But  in  your  objection  as  to  the 
foundation  you  do  not  include  the  lack  of  authen- 
ticity of  the  documents  themselves  ?  In  other  words, 
we  do  not  want  to  have  to  get  original  copies  and 
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photostat  them  and  have  them  certified  by  the  prop- 
er officer. 

Mr.  Craven:  I  say  that  they  may  be  offered  as 
tho  they  were  the  originals. 

Mr.  Kearney:  But  ordinarily  within  the  ques- 
tion of  foundation  we  must  prove  authenticity  of 
the  documents. 

The  Court:  I  understood  that  is  waived. 

Mr.  Busey:  May  it  likewise  be  understood  that 
the  documents  are  offered  in  conjunction  with  all 
applied  cases? 

The  Court:  Then  it  may  be  marked  for  identi- 
fication. The  Court  will  reserve  ruling  on  the  ob- 
jection. 

Clerk:  Defendant's  3. 

Mr.  Craven:  Let  the  record  show  that  Mr.  Kear- 
ney has  pamphlet  with  i)ink  slips  indicating  the 
parts. 

Mr.  Busey:  I  have  inserted  the  number  of  some 
pages  ni  addition  where  the  documents  are  set  forth 
in  the  pamphlet. 

Mr.  Kearney:  I  think  we  had  better  draw  a  red 
line  around  the  letters  and  documents  we  offer. 

The  Court:  That  can  be  done  later.  The  reporter's 
notes  disclose  what  has  been  offered. 

Mr.  Craven:  What  is  the  ruling? 

The  Court:  Ruling  is  reserved.  [56] 

Mr.  Craven:  Exception. 

Q.  Mr.  Depaoli,  you  are  willing  to  carry  out 
the  purchase  of  the  land  in  the  event  any  question 
arises  concerning  payment  of  the  land? 
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Mr.  Craven:  Objected  to  as  immaterial  and  in- 
competent. 

The  Court:  Objection  overruled.  Same  exception. 

A.     I  have  already  paid  for  it. 

Mr.  Kearney :  Will  you  stipulate  that  that  money 
reached  the  United  States  Treasury  and  stayed  in 
the  Treasury  for  some  two  years  before  they  offered 
to  try  to  return  it  to  him? 

Mr.  Craven:  I  don't  know  if  I  could  do  that.  I 
don't  knovz  w^here  the  money  has  been.  All  I  laiow 
is  the  Secretary  of  the  Interior  rejected  the  offered 
money  many  months  ago.  Whether  or  not  he  got  the 
m^oney  or  when  he  got  it,  I  don't  know. 

Q.  (By  Mr.  Kearney)  :  So  far  as  you  are  con- 
cerned, the  money  w^as  out  of  your  possession  and 
had  been  receipted  for  by  the  Registry  Land  Office  ? 

A.    Yes. 

Q.  And  it  was  two  years  afterwards  and  after 
the  filing  of  this  suit  that  you  received  a  tender 
of  the  money  back,  is  that  correct,  an  offer  of  the 
money  back  to  you?  A.     Yes. 

Q.     And  you  refused  to  accept  it?  A.     Yes. 

Q.  And  that  was  the  amount  of  money  that 
would  pay  up  your  contract  in  full,  was  it? 

A.     Yes. 

Q.  Aside  from  that,  will  you  state  how  much 
money  you  paid  to  [57]  the  government  from  this 
amount,  aside  from  the  last  payment  of  $5116.62? 

A.    Paid  $2514.00  some  time  in  '25. 
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Q.  So  all  told  you  had  paid  $7631.62,  is  that 
correct? 

A.     I  haven't  totaled  it — I  imagine  it  is. 

Q,  You  allege  in  your  complaint  $7631.44,  that 
was  the  amount  specified  in  the  contract  ? 

A.     Yes. 

Q.     With  interest? 

A.     I  guess  it  was. 

Q.     The  $5116.62  included  interest,  did  it  not? 

A.    Yes. 

Mr.  Kearney:  I  think  that  is  all. 

Cross  Examination 
By  Mr.  Craven: 

Q.  Mr.  Depaoli,  from  the  time  you  paid  the 
original  down  payment  in  1925  until  you  submitted 
this  money  to  the  Register  of  the  Land  Office  in 
1936,  you  made  no  other  payments,  did  you? 

A.    No. 

Q.  Mr.  Depaoli,  you  got  notice  of  the  cancella- 
tion of  that  entry,  didn't  you?  A.     Yes. 

Mr.  Kearney:  I  object;  it  is  not  cross-examina- 
tion. 

The  Court :  This  question  has  been  asked  and  an- 
swered. It  may  stand. 

Q.  You  got  notice  from  Miss  Bowler,  demand- 
ing  

Mr.  Kearney:  Objected  to  on  the  ground  it  is 
not  cross-examination. 

Q.     — demanding  that  you  give  up  the  premises? 

[58] 
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Mr.  Kearney:     Objected  to. 

The  Court:  That  is  in  evidence,  that  the  letters 
were  sent.  I  will  permit  the  question.  It  may  be 
answ^ered  if  he  had  notice. 

Q.     Did  you  get  that  notice,  Mr.  Depaoli? 

A.    Yes. 

Q.  You  are  still  in  possession  of  the  property, 
aren't  you?  A.     Yes. 

Q.  You  got  other  notices  before  1936  demand- 
ing payment  of  the  interest  and  principal  ? 

Mr.  Kearney:  Objected  to  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial,  not  cross- 
examination. 

The  Court:  I  think  that  has  been  covered  by 
some  testimony  on  the  part  of  the  plaintiff. 

Mr.  Kearney:  The  situation  with  reference  to 
that,  if  your  Honor  desires  to  have  your  memory 
refreshed — he  made  references  to  certain  notice  in 
1930  which  resulted  in  appeal  to  the  Secretary  of 
the  Interior,  which  w^ere  later  nullified  and  which 
they  waived.  In  other  words,  all  previous  notices  of 
payments  of  requirement  of  payment  w^ere  waived 
by  extensions  of  time,  etc.,  and  is  not  a  matter  in 
issue  here  now. 

The  Court:     You  mean  extensions  were  granted? 

Mr.  Kearney:  Yes,  that  is  tacitly  admitted  in 
the  letters  they  have  introduced,  that  they  have  re- 
ceived extensions  of  time. 

Mr.  Craven:  There  is  a  question  raised  on  be- 
half of  defendant,  so  we  wish  to  show  that  since 
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1925  there  have  been  repeated  demands  and  exten- 
sions of  time,  and  as  a  matter  of  fact,  reapprais- 
ments  and  reduction  in  the  price  and  offer  to  prove 
that  [59]  the  government  has  cooperated  in  every 
way  possible. 

The  Court:  Well,  I  will  permit  a  brief  showing 
along  that  line. 

(Question  read) 

A.     Yes. 

Q.  You  participated  in  appeal  from  the  Gen- 
eral Land  Office  to  the  Secretary  of  the  Interior, 
did  you  ?  A.     Yes. 

Q.  And  you  had  notice  of  the  ruling  of  the 
Secretary  of  the  Interior  ?  A.    Yes. 

Q.  And  they  gave  you  ^ime  in  which  to  pay  the 
principal  and  the  interest  ?  A.     Yes. 

Q.  But  you  didn't  do  it,  is  that  correct,  until 
after  the  cancellation? 

A.     No,  I  couldn't  pay  it  until  I  had  the  money. 

Q.     It  never  was  paid  until  after  cancellation? 

Mr.  Kearney:  We  submit  that  calls  for  legal 
conclusion,  as  to  whether  or  not  there  was  a  can- 
cellation. 

The  Court:  Well,  it  may  be  notice  of  cancella- 
tion. It  is  the  document  that  has  been  introduced. 
I  think  it  has  already  been  asked  when  payment 
was  made  and  the  amount  thereof  and  that  there 
were  no  other  payments  made. 

Mr.  Craven:     That  is  all. 
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Redirect  Examination 
By  Mr.  Kearney 

Q.  In  1930  were  any  demands  made  or  notice  to 
pay  before  that  time  and  up  to  1936,  when  you 
actually  made  payments — you  had  al-  [60]  ways 
obtained  extensions,  is  that  correct  ? 

A.     I  thought  I  had. 

Q.  And  there  had  been  a  number  of  extensions 
granted  during  the  depression,  had  there  not? 

A.     Yes. 

Q.  And  at  one  time  there  had  been  an  addition 
made  to  the  price  of  these  lands,  which  had  been 
fixed  upon  the  basis  of  their  improved  value  rather 
than  upon  the  basis  of  their  raw  value,  isn't  that 
correct  ?  A.     I  think  so. 

Q.  And  you  were  successful  in  having  the  ap- 
praised value  reduced  somewhat?  A.     Yes. 

Q.  And  you  had  made  another  application  for 
further  relief  to  have  the  values  reduced  from  the 
Trowbridge  valuation?  A.     Yes. 

Q.  And  were  you  encouraged  in  making  that 
application  by  any  government  official  ? 

Mr.  Craven:  Objected  to,  if  the  Court  please, 
as  not  material. 

The  Court:  I  think  that  is  objectionable.  Ob- 
jection sustained. 

Mr.  Kearney :     I  think  that  is  all. 
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Recross  Examination 
By  Mr.  Craven 

Q.  The  lands  in  1934  were  reduced  $10.00  an 
acre,  weren't  they? 

A.     I  don't  remember  what  the  reduction  was. 

Mr.  Craven:     That's  all. 

Mr.  Kearney:  You  don't  claim  there  was  any 
reduction  of  $10.00  an  acre  ?  [61] 

Mr.  Craven:     Yes. 

Mr.  Kearney:  I  think  it  is  based  on  that  original 
price  in  the  Secretary's  letter.  I  think  that  is  all  we 
have  on  the  Depaoli  case. 


Case  2745 
Mr.  Busey :     Call  Mr.  Cerasola. 

MR.  W.  J.  CERASOLA, 

being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Busey 

Q.     Will  you  please  state  your  name? 

A.    W.  J.  Cerasola. 

Q.     Where  do  you  live  at  the  present  time,  Mr 
Cerasola?  A.     Wadsworth. 

Q.    You  live  on  a  l^anch  near  Wadsworth  ? 

A.    Yes. 

Q.    What  is  the  name  of  that  ranch  ? 

A.     Cerasola  Home  Ranch. 
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Q.  Of  approximately  how  many  acres  does  that 
ranch  consist? 

A.     Do  you  mean  the  cultivated  land  or  all  of  it  ? 

Q.  All  together.  It  contains  488  acres  in  the 
lands  described  in  the  complaint,  does  it  not  ? 

A.    Yes. 

Q.  And  there  are  in  addition  to  that  some  other 
lands  ?  A.     About  600  acres. 

Q.     That  is  in  all?  A.     In  all,  yes. 

Q.  There  are  488  acres  of  land  described  in  case 
No.  2745?  A.     Yes.  [62] 

Q.  And  in  addition  you  have  that  patented  land, 
have  you?  A.     Yes. 

Q.     How  many  acres  of  patented  land? 

A.     120. 

Q.  Was  that  patent  secured  from  the  State  of 
Nevada  ?  A.     Yes. 

Q.  In  addition  to  the  Cerasola  Home  Ranch  is 
there  a  ranch  known  as  the  Olinghouse  Home 
Ranch  and  the  Howell  Ranch?  A.     Yes. 

Q.     How  many  acres  does  that  consist  of? 

A.     480. 

Q.  That  is  the  land  described  in  the  complaint 
in  case  No.  2743?  A.     Yes. 

Q.  Is  there  also  a  ranch  known  as  the  Hamilton 
Ranch  and  Hill  Ranch  ?  A.     Yes. 

Q.     Does  that  consist  of  approximately  506  acres? 

A.     Yes. 

Q.  Tliat  is  the  land  described  in  the  complaint 
in  case  No.  2742?  A.    Yes. 
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Q.  When  did  you  first  live  on  the  Cerasola 
Home  Ranch,  Mr.  Cerasola?  A.     1901. 

Q.  Since  that  date  have  you  lived  there  continu- 
ously ?  A.     Yes. 

Q.     Who  was  in  charge  of  the  ranch  from  1901? 

Mr.  Boyle:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial;  not  germain  to  the  issues  of 
this  case.  It  doesn't  make  any  [63]  difference  who 
had  charge  of  it,  your  Honor. 

The  Court:     I  can't  see  the  materiality  of  it. 

Mr.  Busey:  There  are  three  different  ranches 
and  they  have  been  under  charge  of  one  person  and 
w  simply  wish  to  show  that  Mr.  Cerasola  now  runs 
all  three  ranches  and  is  familiar  with  all  three  and 
before  him  his  father  was. 

The  Court :     You  may  make  that  showing. 

Q.  Your  father  was  in  charge  of  the  ranches 
after  1901,  was  he?  A.     Yes. 

Q.     Is  your  father  living  at  the  present  time? 

A.    No. 

Q.     When  did  he  die?  A.     1930. 

Q.     Is  your  mother  living  at  the  present  time? 

A.    No. 

Q.    When  did  she  die?  A.     1930. 

Q.  Since  1930  have  you  been  in  charge  of  all 
three  ranches?  A.     I  have. 

Q.     Is  your  brother  J.  A.  Cerasola  ? 

A.    Yes. 

Q.  Does  he  assist  you  in  the  operation  of  the 
three  ranches?  A.    Yes. 
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Q.  You  are  in  charge  of  the  ranch  that  is  o^yned 
by  him?  A.    Yes. 

Q.     That  is  the  Hamilton  Ranch  and  Hill  Ranch? 

A.    Yes. 

Q.  What  sort  of  crops  are  raised  on  these 
ranches,  Mr.  Cerasola  ?  [64] 

A.    Alfalfa,  grain,  and  potatoes. 

Q.  Have  you  been  raising  crops  similar  to  that 
since  you  first  went  on  there  ?  A.     Yes. 

Q.     What  sort  of  improvements  have  you  made? 

Mr.  Craven:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial;  not  bearing  upon  the  issues 
of  the  case. 

The  Court :     I  will  permit  it. 

Mr.  Craven:     Exception. 

A.  Camp  buildings,  fences,  ditches,  cultivated 
lands. 

Q.     Have  you  drilled  any  wells?  A.     Yes. 

Q.  You  have  built  houses  there  for  yourself  and 
family  ?  A.     Yes. 

Q.     You  have  a  windmill?  A.     No. 

Q.  Do  you  have  an  irrigating  system  thruout  all 
the  ranches?  A.     Yes. 

Q.  Are  these  ranches  adjoining  each  other,  Mr. 
Cerasola  ?  A.     They  are  in  a  way,  yes. 

Q.  Do  you  have  a  common  irrigating  system  for 
them  ?  A.    Yes. 

Q.  And  does  that  include  an  irrigating  system 
for  the  120  acres  of  patented  land?  A.     Yes. 
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Q.  The  irrigating  system  for  the  patented  land 
is  in  common  with  the  land  here  in  question? 

A.     Same  irrigates  all.  [65] 

Mr.  Craven:  May  it  be  understood  my  objection 
goes  to  all  these  questions? 

The  Court :     It  is  so  understood. 

Q.  Since  the  year  1925  have  you  cleared  and 
levelled  any  lands  in  question  here?  A.     Yes. 

Q.    Approximately  how  many  acres? 

A.     Around  75  acres. 

Q.  Can  you  estimate  what  the  cost  of  clearing 
and  levelling  the  land  was  to  you  ? 

A.     Well,  an  average  of  $125. 

Q.     That  is  $125  per  acre?  A.     Yes. 

Q.  Since  you  have  been  on  the  property,  have 
you  paid  the  taxes  ?  A.     Yes. 

Mr.  Craven:     Objected  to  as  entirely  immaterial. 

The  Court:  It  has  been  asked  and  answered.  I 
will  j)ermit  it.  We  w^ill  consider  it  later. 

Mr.  Craven :     We  move  it  be  stricken. 

The  Court:     I  wdll  take  that  under  advisement. 

Q.  After  the  entry  w^hich  you  and  your  brother 
and  your  father  made  upon  each  of  tliese  three 
pieces  of  land  involved  in  the  three  cases  here,  did 
you  pay  any  portion  of  the  purchase  ])rice? 

A.    Yes. 

Q.  On  the  Cerasola  Ranch  what  portion  of  the 
purchase  price  did  you  pay? 

A.  Paid  a  quarter  of  the  ap])raisal  uiade  at  tliat 
time.  I  don't  know  just  wliat  tlie  exact  figures  are. 
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Q.  The  appraisal  made  at  that  time  was  ap- 
proximately $9500?  A.    Yes. 

Q.     Was  that  appraised  price  thereafter  reduced? 

A.     Yes. 

Q.  When  was  it  reduced?  Was  it  about  the 
vear  1934,  in  November  ? 

A.     I  believe  it  was. 

Q.  Did  you  make  any  effort  to  have  that  reduc- 
tion in  the  appraised  value  brought  about  ? 

A.    Yes. 

Q.  You  made  that  effort  during  a  period  of 
years  from  1925  to  1934?  A.     Yes. 

Q.     What  did  you  do  in  that  respect  ? 

A.     Tried  to  get  some  relief  on  it. 

Q.     Just  what  did  you  do  ? 

Mr.  Craven:     Same  objection. 

Q.  Did  you  take  it  up  with  the  Land  Depart- 
ment? 

Mr.  Craven:     We  object  to  it,  your  Honor. 

The  Court:  Unless  it  is  along  the  same  lines  of 
appeal  or  anything  of  that  kind. 

Q.  Yes — did  you  make  an  appeal  to  the  Secre- 
tary of  the  Interior?  A.     Yes. 

The  Court:  I  will  permit  that,  subject  to  the 
objection. 

Q.  After  the  lands  were  re-appraised,  what  was 
the  re-appraisal  value? 

A.  I  don't  recollect  just  what  the  exact  amount 
was.  It  was  reduced  some. 
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Q.  It  was  around  $5,000  for  the  Cerasola  Ranch, 
wasit  not?  [67]  A.     Yes. 

Q.  And  there  was  a  similar  reduction  for  each 
of  the  other  ranches  ? 

The  Court:     A  reduction  from  $9,000  to  $5,000? 

Mr.  Busey:  Yes  sir.  Re-appraisment  in  1934  re- 
duced the  appraised  value  from  about  $9,000  to 
$5,000  in  the  case  of  the  Cerasola  Ranch  and  in  the 
case  of  the  other  two  ranches,  there  was  a  corres- 
ponding reduction — all  reduced  to  around  $5,000. 

Q.  Did  you  make  any  effort  to  pay  the  purchase 
price  after  the  reduction  in  the  appraised  value? 

A.     I  did. 

Q.    What  did  you  do? 

A.  I  tried  to  get  the  money  from  the  Federal 
Land  Bank  to  pay  it. 

Q.  Did  you  also  make  an  effort  to  obtain  Fed- 
eral loans  from  various  sources  ? 

A.     Yes,  I  did. 

Q.  Were  you  successful  in  securing  any  of  tliose 
loans  ?  A.     No. 

Q.     Why  not? 

Mr.  Craven:  Objected  to  as  calling  for  concUi- 
sion  of  the  witness;  immaterial  and  irrelevant. 

The  Court:  If  he  knows  T  will  permit  it,  subject 
to  the  objection. 

(Question  read) 

A.     Because  they  claimed  I  didn't  have  title. 

Q.  Were  you  finally  successful  in  securing 
money  to  pay  the  balance  of  the  ])urchase  price? 
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A.     I  did.  [68] 

Q.     When?  A.     I  believe  it  \Yas  in  1936. 

Q.  Did  YOU  make  an  offer  of  that  balance  of  the 
purchase  price  to  any  government  agent? 

A.     I  did. 

Q.     Who  was  it?  A.     Firth. 

Q.  Do  you  know  what  his  capacity  vrith  the 
government  was  ? 

A.     He  was  a  man  sent  here  from  Washington. 

Q.  Do  you  know"  whether  or  not  he  is  an  officer 
in  the  Department  of  the  Interior?  A.    Yes. 

Mr.  Craven:  May  my  objection  go  to  all  this 
testimony  ? 

The  Court:    Yes. 

Q.     Did  you  offer  the  money  to  him? 

A.  He  wanted  me  to  assure  him  that  I  could 
get  the  money  if  the  government  wanted  it  and  I 
did  that. 

Q.     Where  did  you  do  that? 

A.  In  the  First  National  Bank  in  Reno,  the 
main  office,  before  the  president  of  the  bank. 

Q.  They  were  willing  at  that  time  to  advance 
you  the  money  to  pay  the  balance  of  the  price? 

A.    Yes. 

Q.     Did  you  thereafter  advise  Mr.  Firth? 

A.    Yes. 

Q.  Are  you  willing  and  able  at  the  present  time 
to  pay  the  balance  of  the  purchase  price  ? 

A.    Yes.  [69] 
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Q.  Are  you  familiar  with  the  lands  in  the  Indian 
Reservation,  the  Pyramid  Lake  Indian  Reserva- 
tion? A.     I  am. 

Q.  Are  there  any  portion  of  those  lands,  Mr. 
Cerasola,  of  the  Reservation  at  the  present  time 
which  are  not  being  used  by  the  Indians? 

Mr.  Craven:     Objected  to  as  immaterial. 

Mr.  Busey:  If  the  Court  please,  in  that  respect 
this  action  is  brought  essentially  for  the  benefit  of 
the  Indians.  The  Act  itself  provides  that  the  pur- 
chase price  goes  to  the  Indians  in  the  event  the 
purchase  is  consummated;  likevvdse,  under  the 
Wheeler-Howard  Act,  unless  the  Indians  approve 
the  sale  and  disposition  of  the  property,  the  sale 
does  not  go  thru;  the  entire  proceeding  is  one  for 
the  benefit  of  the  Indians  and  they  are  the  persons 
actually  here  involved,  and  where  tliat  is  tlio  case 
there  are  Federal  Court  decisions  to  the  effect  that 
the  status  and  interests  of  tlie  Indians  affected  is 
always  to  be  considered  in  construing  laws  relating 
to  Indian  lands.  Now  in  this  case  the  status  of  the 
Indians  is  decidedly  affected,  so  that  the  situation 
down  there,  as  far  as  the  Indians  are  concerned,  at 
the  present  time  their  interests  in  this  matter  is  a 
matter  which  could  be  and  should  be  ])ro])erly  al- 
lowed in  the  evidence  in  this  case. 

The  Court:  I  will  permit  it,  subject  to  the  ob- 
jection. Objection  overruled. 

Mr.  Craven:     Exception. 

(Question  read) 
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Q.     What  is  your  answer,  Mr.  Depaoli?  [70] 

A.     I  didn't  answer. 

Q.  Are  there  any  uncleared  or  undeveloped  lands 
in  the  Indian  Reservation  at  the  present  time? 

A.    Yes. 

Q.     Are  they  being  used  as  ranch  lands  or  not? 

A.     Yes,  using  them  as  pasture  lands. 

Q.  Are  those  lands  such  that  they  could  be  cul- 
tivated if  cleared  and  developed?  A.     Yes. 

Mr.  Craven:     Same  objection. 

The  Court:  I  will  permit  the  answer  to  that. 
What  was  the  answer? 

A.     Can  be  cultivated. 

The  Court:  It  may  stand,  subject  to  the  objec- 
tion at  present. 

Q.     And  the  answer  was  they  can  be  cultivated? 

A.     Yes. 

Q.  Would  you  estimate  approximately  how  much 
of  such  lands  there  are  in  the  Indian  Reservation? 

A.     You  mean  of  such  land? 

Q.     Yes. 

A.  This  particular  piece  of  land  I  have  refer- 
ence to  I  imagine  is  around  500  to  600  acres  and 
it  is  a  river  bottom  and  can  be  cleared  and  put  in 
imder  cultivation  just  as  easy  as  the  land  we  have 
now. 

Q.  Are  there  other  such  pieces  of  land  in  the 
Indian  Reservation? 

A.  There  are  some,  yes;  not  probably  as  large 
as  that  one. 
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Q.  Do  those  lands  compare  favorably  with  your 
land  that  you  [71]  have  cultivated  ? 

A.     They  adjoin  it. 

Q.     They  are  the  same  type  of  land  ? 

A.    Yes. 

Q.  When  your  father  died,  Mr.  Cerasola,  how 
did  you  and  your  brother  acquire  the  three  ranches 
involved  in  the  three  cases  here?  Did  you  acquire 
that  prior  to  his  death  ?  A.     Yes. 

Q.     How?  A.     By  a  deed. 

Q.     He  deeded  the  lands  to  you?  A.     Yes. 

Q.  So  that  you  and  your  wife  are  tlie  only 
heirs  who  have  an  interest  in  the  Cerasola  Ranch 
at  the  present  time  ? 

A.     No,  W.  J.  Cerasola  and  J.  A.  Cerasola. 

Q.     And  your  wife  have  an  interest  ? 

A.    Yes. 

Q.     In  the  Cerasola  Ranch?  A.     Yes. 

Q.  And  in  the  Olinghouse  Home  Ranch  and  the 
Howell  Ranch,  do  you  alone  have  that  ? 

A.    Yes. 

Q.    You  have  the  sole  interest  in  that  ranch? 

A.    Yes. 

Q.     The  Hamilton  Ranch  and  the  Hill  Ranch? 

A.    J.  A.  Cerasola. 

Q.    He  has  the  sole  interest  in  that  ? 

A.    Yes.  [72] 

Q.  Who  is  P.  J.  Capurro,  Mrs.  W.  Zecher  and 
Mrs.  A.  Checchi?  A.     My  sisters. 
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Q.  Do  they  have  any  interest  in  any  of  these 
lands  ?  A.     No. 

Mr.  Busey :     I  think  that  is  all. 

Cross  Examination 
By  Mr.  Craven 

Q.  Mr.  Cerasola,  do  you  remember  when  you 
got  the  notice  from  the  Land  Office  to  pay  the  pur- 
chase price  and  interest  within  30  days,  the  notice 
was  addressed  to  Domenico  Cerasola  and  you 
signed  that  for  your  father?  A.     Yes. 

Q.  You  received  that  personally  and  your  father 
w^as  dead?  A.     Yes. 

Q.  And  you  received  the  notices  in  the  other 
cases  too,  did  you  not  ? 

A.  Yes,  all  mail  that  came  to  my  father  I  re- 
ceived it  all. 

Q.  And  in  the  case  against  you  and  your  wife, 
case  No.  2745,  you  also  received  that  notice  ? 

A.     Yes. 

Q.  Mr.  Cerasola,  you  received  letters  from  Miss 
Bowler,  demanding  possession  of  the  lands,  did 
you,  by  registered  letter? 

A.  I  believe  I  received  one.  If  there  have  been 
more,  I  don't  recollect. 

Redirect  Examination 
By  Mr.  Busey 

Q.  Mr.  Cerasola,  were  there  various  extensions 
in  time  made  to  you  with  reference  to  the  tim(» 
within  which  you  were  to  pay  the  principal  and 
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interest  on  the  purchase  price  of  these  three  pieces 

of  land?  [73] 

A.     You  mean  was  it  a  limited  time  ? 

Q.  Were  there  any  extensions  of  the  various 
times  in  which  you  were  to  make  payments  ? 

A.    Yes. 

Q.     There  were  several  such?  A.     Yes. 

Mr.  Kearney :     May  I  ask  one  question  ? 

Q.  (Mr.  Kearney)  Mr.  Cerasola,  during  the 
depression,  from  say  1931,  from  that  time  for  a 
number  of  years,  what  were  the  relative  values  of 
farm  lands  as  compared  with  the  value  prior  to  that 
time  ? 

Mr.  Craven:  We  object;  it  is  entirely  imma- 
terial. 

Q.  What  was  the  relative  value  of  farm  land 
after  the  depression  started,  as  compared  with  its 
value  prior  thereto  ? 

Mr.  Craven:  Immaterial  and  irrelevant;  has  no 
bearing  whatsoever  upon  the  issues  of  this  case. 

The  Court:  I  have  serious  doubt  of  its  materi- 
ality or  relevancy,  but  I  v>^ill  permit  it  if  the  witness 
knows. 

Mr.  Craven:     Exception. 

A.  Prior  to  the  depression  more  than  half;  a 
difference  in  value  during  the  depression  tlian 
before. 

Q.  During  that  period  of  time  did  you  make  any 
effort  to  have  the  government  recognize  that  dif- 
ference in  the  value  of  agricultural  lands  ? 
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Mr.  Craven:     Same  objection. 

The  Court:  We  went  into  that.  There  was  an 
application  for  reduction  he  testified  to. 

Mr.  Kearney :     I  missed  that.  [74] 

Mr.  Craven:  I  move  the  testimony  of  M.  P. 
Depaoli  and  W.  J.  Cerasola,  be  stricken  on  the 
ground  and  for  the  reason  it  is  incompetent,  irrele- 
vant, and  immaterial  to  prove  or  disprove  any  of 
the  issues  in  these  cases. 

The  Court :  For  the  present  the  motion  to  strike 
will  be  denied. 

Mr.  Craven:     Exception. 

The  Court:  Exception  may  be  noted.  You  may 
ask  that  later.  We  will  be  in  recess  for  10  minutes. 

(Recess  taken  at  2:45) 


2:55  P.  M. 

Mr.  Busey:  If  the  Court  please,  the  United 
States  Attorney  has  made  a  stipulation  in  each  of 
the  three  cases,  concerning  certain  evidence,  which 
evidence  is  set  forth  in  the  stipulation.  The  right  of 
the  United  States  Attorney  to  object  to  the  ma- 
teriality of  this  evidence  and  to  make  such  other 
objections  concerning  the  evidence  as  he  wishes  is 
reserved.  I  w^ould  like  to  offer  each  of  those  stipu- 
lations in  evidence.  The  first  is  stipulation  in  case 
No,  2742.  Does  your  Honor  desire  me  to  read  these 
at  this  time?  They  simply  go  to  the  effect  that  for 
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a  period  of  more  than  75  years  the  land  has  been 
improved  and  occupied  by  the  defendants  in  each 
of  the  three  cases. 

Mr.  Boyle:  By  the  defendants  and  their  prede- 
cessors. 

The  Court:  Well,  you  have  stated  what  they 
are.  That  is  sufficient. 

Mr.  Busey:  We  ask  stipulation  in  case  No.  2742 
be  marked 

Clerk:     Defendants'  4.  [75] 

Mr.  Busey:  The  one  in  case  No.  2743  defend- 
ants' Exhibit 

Clerk:     Defendants'  5. 

Mr.  Busey:  And  in  case  No.  2746  defendants' 
Exhibit  6. 

Clerk:     Defendants'  6. 

Mr.  Craven :  Your  Honor,  I  think  it  is  expressly 
understood  between  counsel  for  the  defendant  in 
those  three  cases  that  those  stipulations  may  be 
admitted  subject,  however,  to  the  objection  that  the 
statements  contained  in  the  stipulation  are  entirely 
incompetent,  irrelevant  and  immaterial. 

Mr.  Busey:  That  may  be  understood,  your 
Honor.  And  also  I  would  like  to  ask  counsel  whether 
or  not  he  would  stipulate  that  120  acres  of  patented 
land  in  the  Cerasola  Ranch  was  land  originally 
granted  the  State  of  Nevada  in  1864,  to  be  used  by 
the  State  of  Nevada  for  the  purpose  of  raising 
school  funds? 
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Mr.  Craven:  I  will,  your  Honor,  except  that  we 
save  our  objection  that  it  is  incompetent,  irrelevant, 
and  immaterial  and  under  condition  that  it  can  be 
expressly  miderstood  that  the  lands  in  question  were 
always  lands  of  the  United  States. 

Mr.  Busey:  Well,  I  will  stipulate  you  may 
make  any  objections  to  the  competency  or  material- 
ity of  that  evidence  as  to  the  120  acres  of  land  and 
that  the  120  acres  of  land  is  patented  land  and  is 
in  no  way  involved  as  such  in  this  case. 

The  Court:  Is  this  land  within  Sections  13  and 
36? 

Mr.  Busey:  I  don't  know  exactly  whether  that 
is  true  in  this  instance  or  not.  Some  of  those  lands 
granted  to  the  State  for  school  revenue  purposes 
were  not  within  Sections  13  and  36. 

Mr.  Craven:  I  will  stipulate  that,  if  it  is  under- 
stood the  lands  in  question  in  these  5  suits  are  not 
in  any  way  involved  [76]  with  any  prior  grants  for 
school  land  purposes  to  the  State. 

Mr.  Busey :     We  will  stipulate  to  that. 

Mr.  Kearney:  In  that  connection  may  I  ask 
that  it  be  stipulated  that  there  are  large  areas  of 
land  within  the  outside  boundaries  of  the  Reser- 
vation that  have  been  patented  by  the  United  States 
to  the  State  of  Nevada  or  to  other  corporations  or 
individuals,  notably  the  lands  near  Wadsworth  and 
below  Wadsworth  and  adjacent  to  the  lands  in 
question  in  the  5  suits. 
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Mr.  Craven :  I  am  not  prepared  to  stipulate  that 
Wadsworth  is  not  in  the  Reservation. 

Mr.  Kearney:  Oh  yes,  that  is  in  the  Reserva- 
tion. 

Mr.  Craven:  And  yon  want  to  stipulate  there 
are  certain  townsites 

Mr.  Kearney:     No,  just  patented  areas. 

Mr.  Craven :     Outside  of  Wadsworth  ? 

Mr.  Kearney:  Yes,  but  within  the  outside 
boundaries  of  the  Indian  Reservation,  that  have 
been  patented  by  the  United  States  to  the  State 
of  Nevada,  and  that  those  lands  are  adjacent  to  the 
lands  in  question  in  the  5  suits. 

Mr.  Craven:     For  instance  the  Gardella  tract? 

Mr.  Kearney:  Mr.  Gardella  had  patented  land 
aside  from  the  land  he  purchased  under  these  con- 
tracts. He  has  paid  in  full  for  his  land — they  have 
accepted  his  money.  Then  the  Garaventa  Land  & 
Livestock  Company  has  State  patented  land  and 
the  Lundell  Ranch  at  Wadsworth,  a  portion  is 
patented  and  then  the  120  acres  Mr.  Busey  has 
just  called  your  attention  to,  within  the  confines  of 
the  Cerasola  property,  160  acres  patented  land 
within  the  confines  of  the  M.  P.  Depaoli  property, 
and  other  patented  lands.  [77] 

Mr.  Craven:  Would  you  mind  stating  the  pur- 
pose of  that  ? 

Mr.  Kearney:  The  purpose  is  this,  that  the 
lands  that  are  involved  in  this  particular  proceed- 
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ing  are  a  part  of  other  lands  which  the  government 
has  patented  within  the  Reservation,  within  the 
Indian  Reservation,  has  parted  with  the  title,  and 
that  the  unpatented  area  which  is  involved  in  these 
applications  or  contracts  is  adjacent  to  the  lands 
that  they  have  actually  patented. 

Mr.  Craven :     For  what  purpose  ? 

Mr.  Kearney:  The  purpose  to  show  that  not  all 
the  land  within  the  Reservation  is  government  land. 

Mr.  Craven :     That  is  the  only  purpose  ? 

Mr.  Kearney:     Yes. 

Mr.  Craven :     That  is  your  purpose  too  ? 

Mr.  Busey:     With  reference  to  what  stipulation? 

Mr.  Craven:  You  want  me  to  stipulate,  as  I 
understand,  that  there  are  certain  tracts  of  patented 
land  within  the  anterior  boundaries  of  the  Pyramid 
Lake  Reservation,  in  your  case  particularly  120 
acres  ? 

Mr.  Busey:     Yes. 

Mr.  Craven:  The  only  purpose  is  to  show  that 
there  are  certain  patented  areas  of  land  within 
certain  boundaries? 

Mr.  Busey :     Yes,  that  is  the  purpose. 

Mr.  Craven :  It  being  understood  that  this  is  the 
only  purpose,  we  will  stipulate  in  that  respect. 

Mr.  Kearney:  The  stipulation  you  have  as  to 
the  occupancy  of  75  years,  the  facts  in  tliose  stipu- 
lations apply  to  the  other  two  suits  as  well  ? 

Mr.  Craven:     Yes.  [78] 
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Mr.  Kearney:  That  is  to  M.  D.  Depaoli  and  the 
Garaventa  Land  &  Livestock  Company  ? 

Mr.  Craven:     Yes. 

Mr.  Busey:     That  is  all  in  the  Cerasola  ease. 

Mr.  Craven:  In  regard  to  the  stipulation,  we 
stipulate  that  those  are  facts  for  the  purpose  men- 
tioned, but  reserve  objections  that  they  are  incom- 
petent, irrelevant,  and  immaterial. 

Mr.  Kearney :     I  understand  that. 


Case  No.  2741 

MR.  GARAVENTA, 

being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Kearney 

Q.    What  is  your  name  please? 

A.     Joe  Garaventa. 

Q.     What  relation  do  you  bear  to  the  defendant, 
Garaventa  Land  &  Livestock  Company  ? 

A.     I  am  president. 

Q.     The  original  corporation  consisted  of  whom? 

A.     My  father  and  myself  and  brother. 

Q.     And  your  father  is  now  deceased? 

A.    Yes. 

Q.     How  long  since?  A.     1931. 

Q.     You   are  named   as   a   defendant   oe(ni]\ving 
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236.14  acres  of  land  in  Sections  4  and  9  of  Town- 
ship 20  N.,  Range  24  E.,  M.  B.  &  M,  that  is  cor- 
rect, is  it  not  ?  A.     Yes. 

Q.  Those  lands  were  applied  for  by  yon  imder 
a  contract  of  pur-  [79]  chase  under  the  Act  of 
1924,  which  is  referred  to  in  this  case  ? 

A.    Yes  sir. 

Q.  How  much  money  did  you  pay  down  when 
you  made  that  application  1  A.    About  $1800. 

Q.  How  much  of  that  236.14  acres  is  cultivated, 
approximately?  A.     About  65  acres. 

Q.  After  1930  did  you  make  any  effort  to  have 
the  contract  modified  so  as  to  have  the  price  of 
the  lands  reduced?  A.     Yes. 

Mr.  Craven:  TVe  move  that  answer  be  stjicken 
and  object  on  the  ground  and  for  the  reason  it  is 
incompetent,  irrelevant,  and  immaterial. 

The  Court:  For  the  present  the  objection  will 
be  overruled.  It  will  be  admitted  subject  to  the 
objection. 

Q.  Pending  that  period  of  time,  were  extensions 
of  time  granted  in  which  to  make  payments  of  in- 
terest and  principal  on  the  contract  ?  A.    Yes. 

Mr.  Craven:  May  it  be  miderstood  the  same 
objection  goes  to  all  this  questioning? 

The  Court:    Yes. 

Q.  In  1930  and  up  to  the  present  time  state 
whether  or  not  your  lands  have  been  mortgaged? 

A.    Yes,  they  have  been  mortgaged. 

Q.     "Where  you  able  during  that  period  of  time 
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following  1930  to  pay  up  in  full  upon  the  contract? 

A.    No. 

Q.  I  understand  you  had  applied  for  relief  from 
the  requirements  [80]  of  the  contract  ? 

A.    Yes. 

Q.  Now  after  you  had  learned  that  the  contract 
would  not  be  modified,  did  you  receive  any  advice 
from  the  holder  of  the  mortgage  that  the  money 
would  be  forthcoming  to  pay  the  balance  on  the 
contract '?  A.     Yes. 

Q.  And  did  you  make  an  effort  to  pay  that  to  the 
United   States?  A.    Yes. 

Q.     With  what  result? 

A.     That  it  was  cancelled. 

Q.  And  you  were  not  able  to  raise  the  money 
until  after  that  notice  of  cancellation  had  been  re- 
ceived ?  A.    Yes. 

Q.  And  then  only  thru  the  holder  of  the  mort- 
gage  upon   your   property?  A.     Yes. 

Q.  Do  you  have  other  lands  adjacent  to  and 
surrounding  the  particular  lands  in  question? 

A.    Yes. 

Q.     Are  those  patented  lands?  A.    Yes. 

Q.  On  what  lands  are  your  improvements,  the 
patented  lands  or  the  contract  lands  that  are  the 
subject  of  this  suit? 

A.     The  contract  lands. 

Q.  So  that  in  the  event  you  are  dispossessed — 
what  are  the  improvements  to  your  lands? 

A.    House  and  barns.  [81] 
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Q.     They  are  all  on  unpatented  lands  ? 

A.    Yes. 

Q.     Are  the  patented  lands  irrigated? 

A.    Yes. 

Q.  And  are  the  contract  lands  involved  in  this 
suit  irrigated?  A.     Some  of  it. 

Q.  Approximately  what  did  it  cost  per  acre  to 
subdue  that,  to  get  it  in  cultivation? 

A.     Well,  some  $75,  some  $100. 

Q.     Why  did  it  cost  such  sums? 

A.  Part  of  it  was  sand  dunes,  had  to  be  levelled 
and  ditched. 

Q.  Did  it  take  any  considerable  period  of  time 
to  subdue  that  land? 

A.    Yes,  a  great  deal  of  time. 

Q.     Over  a  long  period  of  years?  A.     Yes. 

Q.     Is  the  land  fenced?  A.     Yes. 

Q.  What  would  be  the  effect  upon  your  farm 
as  a  unit  if  these  lands  w^ere  eliminated  from  the 
unit  as  an  irrigated  project? 

Mr.  Craven:  Objected  to  on  the  same  ground 
and  the  further  ground  it  calls  for  conclusion  of 
the  witness. 

The  Court:  The  objection  will  be  overruled.  I 
will  hear  it  subject  to  the  objection. 

Q.     Did  you  get  the  question?  (Question  read.) 

A.    Well,  it  would  interfere. 

Q.  Would  it  require  the  construction  of  a  dif- 
ferent system  of  ditches?  [82]  A.    Yes. 
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Q.  How  is  the  land  irrigated,  by  one  ditch  at 
the  present  time?  A.     By  one  ditch. 

Q.     And  to  whom  does  that,  ditch  belong? 

A.  Well,  it  belongs  to  myself,  Garaventa  Land 
&  Livestock  Company,  and  Lundell  estate. 

Q.  The  two  ranches  are  half  owners  each  in  that 
ditch?  A.     Half  owners. 

Q.    You  call  that  the  Herman  Ditch? 

A.     Herman  Ditch. 

Q.  And  the  water  right  to  all  the  land  is  o\\Tied 
individually  by  the  Garaventa  Land  &  Livestock 
Company  ?  A.     Yes. 

Q.  The  Lundell  land  is  patented  land  entirely, 
is  it  not?  A.    Yes. 

Q.    And  that  lies  immediately  east  of  your  land? 

A.    Yes. 

The  Court:  Let  me  inquire  here — are  those 
water  rights  involved  in  the  Truckee  River  suit? 

Mr.  Kearney:  Yes,  your  Honor.  I  propose,  if 
the  Court  would  not  take  judicial  Imowledge  of 
that  temporary  restraining  order,  to  ask  the  Clerk 
to  testify  concerning  it,  so  it  will  be  in  evidence. 
I  think  that  counsel  will  agree  that  may  be  taken 
into  consideration  by  the   Court. 

Mr.  Craven:  We  will,  of  course,  subject  to  the 
objection,  that  it  is  incompetent,  irrelevant,  and 
immaterial. 

The  Court:  That  may  be  so  understood.  Refer- 
ence may  be  made  to  it  at  any  time  if  it  is  im- 
portant. [83] 
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Q.  At  this  time,  Mr.  Garaventa,  is  your  com- 
pany able,  willing,  and  desirous  of  having  the  eon- 
tract  completed  and  payment,  made,  so  as  to  obtain 
the  lands  as  part  of  your  irrigation  unit? 

A.    Yes. 

Q.  And  has  your  mortgagee  at  the  present  time 
consented  to  the  payment  and  holding  the  money 
available  for  you?  A.     Yes. 

Mr.   Kearney:     I   think   that   is    all. 


Mr.  Craven;  No  questions,  We  move  to  strike 
all  questions  of  the  witness  on  the  ground  and  for 
the  reason  they  are  incompetent,  irrelevant,  and 
immaterial. 

The  Court:  The  motion  at  this  time  will  be 
denied.  We  will  hear  argument  later  on  it. 

Mr.  Kearney:  At  this  time  I  desire  to  offer  in 
evidence  the  copy  of  the  temporary  restraining 
order,  approved  by  the  Judge  of  this  Court,  in  the 
case  entitled.  United  States  vs.  Orr  Ditch  Company, 
et  al.  In  Equity  A,  Docket  No.  3,  insofar  as  the 
decree  pertains  to  the  lands  and  water  rights  of 
the  five  defendants — my  two  defendants  and  your 
three  joined  in  this  suit — and  I  will  furnish  you  a 
printed  copy  of  that  the  same  as  I  have  this  other 
printed  form,  if  counsel  prefer,  or  refer  to  the 
original  on  file  in  the  Clerk's  office  here. 

Mr.  Craven:    That  is  agreeable.   We  object  to  it 


GaraventaLand  etc.  Co.  277 

on  the  grounds  it  is  incompetent,  irrelevant  and 
immaterial. 

The  Court:  If  it  can  be  considered  at  all,  we 
can  refer  to  the  records  in  the  Clerk  ^s  office. 

Mr.  Kearney:  May  it  be  deemed  as  read  in  evi- 
dence, the  original  temporary  restraining  order  and 
finding  approved  by  the  Court,  [84]  insofar  as  it 
relates  to  these  particular  defendants?  This  is 
United  States  against  Orr  Water  Ditch  Company. 
It  is  the  temporary  restraining  order  which  was 
approved  by  the  Court. 

The  Court:  When  was  that  restraining  order 
issued  ? 

Mr.  Kearney:  1926.  It  is  what  they  call  the 
temporary  decree. 

The  Court :     Oh  yes,  that  is  the  temporary  decree. 

Mr.  Kearney:  It  was  made  in  the  form  of  a 
restraining  order  upon  the  Master's  report  that 
was  filed  by  Judge  Talbot  and  Judge  Farrington, 
after  arguments,  adopted  it  as  a  restraining  order, 
so  as  to  give  a  three-year  trial  for  distribution  of 
water  under  it  before  further  objections  could  be 
made. 

The  Court:  It  may  be  considered  subject  to  the 
objection. 

Mr.  Kearney:  That  includes  water  rights  of 
all  these,  including  these  rights  for  the  Indian 
lands  also. 

Mr.  Craven:     Well,  that  certainly  is  remote. 

The  Court:  We  have  a  good  many  matters  the 
Court  is  not  certain  what  the  law  is. 
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Mr.  Craven:  We  object  to  that  being  considered 
for  any  reason  whatsoever,  and  particularly  the 
last  statement  made  by  comisel,  the  water  rights 
of  the  Indians. 

Mr.  Kearney:     They  found  for  the  Indians. 

Mr.  Craven:     Still  objected  to. 

The  Court:  That  is  not  based  on  the  treaty  of 
'59  is  it? 

Mr.  Kearney:  Yes,  strange  to  say,  Judge  Talbot 
held  different  than  the  Circuit  Court  of  Appeals 
held  and  after  70  years,  looking  backward,  they 
measured  the  rights— limited  them  to  actual  culti- 
vated area,  which  is  960,  and  in  this  finding  gave 
[85]  a  waterright  for  252  acres  of  land  as  of  1859, 
but  under  the  decision  of  the  Court  of  Appeals  it 
will  be  reduced  to  958,  which  is  actually  cultivated 
area  for  76  years.  In  other  words,  the  Circuit  Court 
of  Appeals  has  decided  the  question  of  introspec- 
tion retrospectively,  looking  backward,  not  looking 
forward  from  '59,  and  they  base  it  upon  beneficial 
use  rather  than  upon  intended  use,  which  is  a  new 
theory  of  w^ater  law,  I  must  confess. 

The  Court:  Is  there  any  other  evidence  to  be 
offered  ? 

Mr.  Kearney:     That  is  all  we  have,  your  Honor. 

The  Court:     Any  rebuttal? 

Mr.  Craven:  No,  your  Honor.  We  renew  our 
motions  to  strike.  We  will  state  to  the  Court,  how- 
ever, if  your  Honor  is  going  to  consider  any  of 
this  testimony  that  has  been  offered  by  the  de- 
fendants, that  we  are  ready  and  willing  to  prove, 
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in  rebuttal  that  the  lands  in  question  are  neces- 
sary for  the  use  of  the  Piute  Indian  grounds.  We 
submit  that  that  affirmative  evidence  on  behalf  of 
the  defendants  is  entirely  immaterial,  whether  or 
not  it  is  necessary.  The  fact  remains,  as  a  matter 
of  law,  that  the  entries  have  been  cancelled. 

The  Court:  Those  matters  can  be  considered 
after  we  hear  arguments  or  briefs  on  the  matter. 
If  there  is  any  reason  for  reopening  of  the  case 
for  further  testimony  on  either  side,  the  Court  will 
consider  it.  I  would  like  to  hear  from  coimsel  now 
how  they  suggest  the  final  submission  of  the  case. 

Mr.  Craven:  We  submit  that  the  law  of  this 
case  as  laid  [86]  down  by  your  Honor  on  the  motion 
to  dismiss  is  determinative  at  this  stage  of  the  pro- 
ceedings. The  only  issue  involved,  as  I  see  it,  is 
whether  or  not  the  Secretary  of  the  Interior  had 
authority  and  power  to  cancel  the  entries.  We  sub- 
mit he  did,  the  entries  have  been  cancelled  and  the 
defendants,  and  each  of  them,  now  hold  illegally 
and  adversely  to  the  government  and  proper  writs 
for  the  restitution  of  those  lands  to  the  government 
should  issue  and  your  Honor,  as  I  said,  has  already 
decided  that  issue. 

Mr.  Kearney:  The  Court  in  ruling  on  the  mo- 
tion, without  giving  any  views,  may  decide  the 
merits.  It  is  my  understanding  in  ruling  on  any 
particular  question  of  law  everything  corresponds 
with  the  present  District  Court  rules,  which  have 
recently  gone  into  effect  and  were  in  effect  with 
the  Court  ruled.  These  matters  are  all  on  the  trial 
of  the  case. 
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Mr.  Busey:  There  are  several  other  new  ques- 
tions. We  think  the  question  of  estoppels  and  laches 
were  not  raised  on  the  hearing  on  motion  to  dis- 
miss and  also  the  question  concerning  the  sufficiency 
for  the  various  notices,  so  there  are  these  issues, 
other  than  those  presented  on  the  motion  to  dismiss. 

Mr.  Craven:  I  will  state  to  your  Honor  there 
is  nothing  further  we  can  offer  in  the  way  of  proofs, 
except  perhaps  a  statement  of  the  facts. 

The  Court:  I  was  going  to  suggest  along  that 
line  that  the  defendants  assume  the  burden  of  open- 
ing brief  and  then  the  government  reply  in  a  reason- 
able time. 

Mr.  Craven:     That  is  agreeable. 

Mr.  Kearney:  There  are  two  questions  in  this 
case  that  may  be  followed.  I  would  like  to  have  the 
government  present  the  [87]  theory  they  are  going 
to  stand  on.  I  can  see  a  serious  question  if  they 
take  one  theory  and  if  they  take  another  theory. 
In  other  words,  if  the  Court  please,  if  this  is  a  con- 
tractual obligation,  there  is  ample  authority  by 
the  Supreme  Court  of  the  United  States  that  the 
government,  as  contractor,  takes  the  same  position 
as  any  other  individual  contractor  to  perform  a 
service  or  executing  any  form  of  contract  whatso- 
ever and  if  they  are  going  to  put  this  on  the  basis 
of  sovereign  rights,  it  raises  a  different  question  and 
I  do  not  believe  we  should  be  required  to  anticipate 
their  theory  of  the  case  and  that  they  should  be 
required  to  set  forth  in  a  brief  their  theory  of  the 
case.  The  government  may  act  in  a  sovereign  capac- 
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ity  and  may  act  in  a  private  capacity.  Stress  is 
laid  on  the  Wheeler-Howard  Act,  to  the  effect  that 
the  Indians  now  have  complete  control  of  this  land, 
that  under  the  Wheeler-Howard  Act  Congress  has 
surrendered  the  control  of  certain  Indian  lands 
and  Indian  Reservation,  subject,  however,  to  the 
tribal  council.  If  that  is  their  theory,  we  have  an 
objection  that  may  be  rather  serious  on  account 
of  the  original  pleadings.  In  other  words,  the  gov- 
ernment can^t  have  its  pie  and  eat  it  too.  They 
have  either  to  sue  in  one  capacity  or  the  other  and 
they  have  the  choice  of  determining  which  form 
they  will  take;  consequently,  I  would  like  counsel 
for  the  government  to  give  their  theory  of  the  case 
upon  which  they  sue,  so  we  can  meet  that  theory. 
They  needn't  write  a  lengthy  brief  but  set  forth 
the  theory  they  stand  on  and  then  we  can  meet 
that  particular  theory  with  our  theory.  Otherwise 
we  are  obliged  to  cover  the  whole  field  and  perliaps 
write  an  unnecessary  long  brief. 

Mr.  Craven :  We  submit  our  brief  on  defendants' 
Motion  to  [88]  dismiss  as  our  opening  brief. 

The  Court :  Then  if  counsel  submits  it  that  w^ay, 
I  will  allow  30  days.  The  Court  won't  be  in  session, 
continuously  at  least,  during  the  months  of  July 
and  August;  30  and  30. 

Mr.  Busey:  There  is  one  further  stipulation 
counsel  has  agreed  to  and  that  is  that  the  patent 
issued  to  the  120  acres  by  the  State  of  Nevada  in 
tie  Cerasola  Home  Ranch  was  issued  in  the  year 
1866. 
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Mr.  Boyle:  That  is  the  patent  you  have  re- 
ferred to? 

Mr.  Busey:     The  date  of  the  patent,  yes. 

Mr.  Boyle:     What  is  it  you  want  about  that? 

Mr.  Busey:  To  stipulate  the  date  of  the  patent 
to  which  Mr.  Cerasola  has  already  testified  was  the 
year  1866. 

Mr.  Craven:     We  agree,  subject  to  the  objection. 

The  Court:  When  was  the  Reservation  estab- 
lished? 

Mr.  Busey:  The  year  1874.  I  don't  think  the 
Eeservation  was  actually  created  by  executive  order 
or  Act  of  Congress  until  1874,  when  it  was  estab- 
lished by  executive  order. 

(Court  adjourned  at  3:30  P.   M.)    [89] 


State  of  Nevada, 
County  of  Ormsby — ss. 

I,  Marie  D.  Mclntyre,  the  duly  appointed  of- 
ficial court  reporter  in  the  United  States  District 
Court,  in  and  for  the  District  of  Nevada,  do  hereby 
certify:  That  I  took  verbatim  shorthand  notes  of 
the  proceedings  had  and  the  testimony  adduced  in 
cases  Nos.  2741,  2742,  2743,  2744,  and  2745,  in  which 
the  United  States  of  America  is  Plaintiff  against 
various  defendants,  known  as  the  Pyramid  Lake 
land  suits,  at  Carson  City,  Nevada,  on  Monday,  the 
19th  day  of  June,  1939,  and  the  foregoing  pages, 
numbered  1  to  89  inclusive,  comprise  a  full,  true 
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and  correct  transcript  of  said  proceedings  and  testi- 
mony, to  the  best  of  my  knowledge  and  ability. 

Dated  at  Carson  City,  Nevada,  June  27,  1939. 
MARIE  D.  McINTYRE, 
Official  Reporter. 

[Endorsed]:  Filed  June  30,  1939.   [90] 
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PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

No.  9950. 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

GARAYENTA  LAND  AND  LIVESTOCK  CO., 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL. 

Now  comes  the  L^nited  States  of  America,  appel- 
lant in  the  above-entitled  case,  and  specifies  the 
following  statement  of  points  to  be  relied  upon  on 
appeal : 

1.  The  L^nited  States  is  entitled  to  recover  the 
land  within  the  Pyramid  Lake  Indian  Reservation 
occupied  by  the  defendant  because  title  to  the  land 
is  m  the  L^ited  States  and  the  defendant  has 
acquired  no  rights  under  the  Act  of  Jmie  7,  1924, 
or  the  regulations  issued  pursuant  thereto. 

2.  The  Secretary  of  the  Interior  had  authority 
to  cancel  the  application  of  the  defendant  for  its 
failure  to  complete  the  payments  on  the  purchase 
price. 

3.  The  defendant  has  no  right  to  possession  of 
the  land  in  suit. 
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4.  The  court  erred  in  entering  judgment  dis- 
missing the  complaint. 

NORMAN    M.    LITTELL, 

Assistant  Attorney  General. 
MILES  N.  PIKE, 

United  States  Attorney. 

Service  of  the  above  Statement  of  Points  on  Ap- 
peal, by  copy,  is  admitted  this  14th  day  of  October, 
1941. 

W.  M.  KEARNEY, 
DOUGLAS  A.  BUSEY, 
Attorneys  for  Appellee. 

[Endorsed] :  Filed  Oct.  15, 1941.  Paul  P.  O'Brien, 
Clerk.  [91] 
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DESIGNATION  OP  PORTIONS  OF  THE 

RECORD  TO  BE  PRINTED. 

The  United  States,  appellant  in  the  above-entitled 
case,  designates  for  printing  the  entire  record  as 
certified  by  the  Clerk  of  the  District  Court  for  the 
District  of  Nevada,  omitting  all  exhibits  otjier  than 
the  following  which  shall  be  included  in  the  printed 
record : 

Exhibit  No.  A 

Exhibit  No.  B 

Exhibit  No.  G  (Only  one  of  the  five  identical 
copies  making  up  this  exliibit  need  be  ])rintod.) 

Exhibit  No.  H 


286  United  States  of  America  vs. 

Exhibit  No.  P 

Exhibit  No.  T  (Omit  printing  all  papers 
except  those  concerning  Garaventa  Land  and 
Livestock  Co.  distinguished  by  Serial  No. 
015163.) 

Letter  to  Garaventa  Land  and  Livestock  Co. 
and  return  receipt  signed  by  them,  both  con- 
tained in  Exhibit  No.  U  and  distinguished  by 
Serial  No.  015163. 
Exhibit  No.  V 

Respectfully  submitted, 

NORMAN  M.  LITTELL, 

Assistant  Attorney  General. 
MILES  N.  PIKE, 

United   States   Attorney. 

Service  of  the  above  Designation  of  Portions  of 
the  Record  to  be  Printed,  by  copy,  is  admitted  this 
14th  day  of  October,  1941. 

W.  M.  KEARNEY, 
DOUGLAS  A.  BUSEY, 

Attorneys   for   Appellee. 

[Endorsed] :  Filed  Oct.  15, 1941.  Paul  P.  O'Brien, 
Clerk.  [92] 
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Garaventa  Land  and  Livestock  Co.  et  al.,  appellees 
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BRIEF  FOR  the  UNITED  STATES 


OPINION  BELOW 

The  opinion  of  the  district  court  (R.  36-49)  is  re- 
ported in  38  F.  Supp.  191.  The  judgment,  the  findings 
of  fact,  and  the  conclusions  of  law  appear  at  pp.  35, 
89-102,  and  103,  respectively. 

jurisdiction 

This  is  an  appeal  from  a  final  judgment  entered  on 
March  8,  1941  (R.  35).  Notice  of  appeal  was  filed 
on  June  7,  1941  (R.  58-59).  The  jurisdiction  of  this 
Court  is  invoked  under  Section  128  of  the  Judicial 
Code,  as  amended,  28  U.  S.  C.  sec.  225a. 

QUESTION   PRESENTED 

L       Whether  the  defendant  did  not  lose  all  right  to  pur- 
'    chase  land  under  the  Act  of  June  7,  1924,  c.  311,  43 

(1) 


Stat.  596,  by  failing  to  pay  deferred  installments  of  the 
purchase  price  within  the  time  set  by  the  Secretary  of 
the  Interior. 

STATUTE  INVOLVED 

The  material  portions  of  the  Act  of  June  7,  1924, 
c.  311,  43  Stat.  596,  are  summarized  in  the  Statement, 
and  are  set  forth  in  full  in  the  Appendix,  pp.  10-11, 
infra, 

STATEMENT 

This  was  an  action  by  the  United  States  to  evict  the 
defendant  from  land  within  the  Pyramid  Lake  Indian 
Reservation  in  Nevada  (R.  2-5).  The  essential  facts 
are  as  follows : 

The  Act  of  June  7,  1924,  43  Stat.  596,  authorized  the 
Secretary  of  the  Interior  to  sell  to  white  settlers  or 
their  transferees,  under  such  terms,  conditions  and  price 
per  acre  as  he  might  prescribe,  the  lands  in  the  Pyra- 
mid Lake  Indian  Reservation  which  they  had  settled 
upon,  occupied  and  improved  for  twenty-one  years  or 
more  (sec.  1).  It  also  required  that  all  sales  be  by 
private  cash  entry,  the  proceeds  to  be  deposited  in  the 
federal  treasury  subject  to  appropriations  by  Congress 
for  the  Piute  Indians  of  the  reservation  (sec.  1) ;  that 
all  sales  be  made  through  the  local  land  office  within 
ninety  days  after  the  Secretary  fixed  the  price  of  the 
land  (sec.  4)  ;  and  that  the  United  States  enter  upon 
and  take  possession  of  the  land  for  the  use  and  benefit 
of  the  Piute  Indians  if  entry  were  not  made  within  that 
period  (sec.  4). 

In  March  1925,  after  having  approved  a  classifica- 
tion and  appraisal  of  the  land  subject  to  sale,  the  Sec- 


retary  directed  that  settlers  be  allowed  ninety  days 
from  February  7,  1925,  the  date  of  the  approval  and 
fixing  of  the  prices,  within  which  to  pay  the  full  pur- 
chase price  at  the  local  land  office  (R.  96,  135-156). 
He  also  gave  instructions  that  the  settlers  be  advised 
that  if  entry  were  not  made  within  the  time  specified 
the  United  States  would  take  possession  of  the  land  and 
all  their  claims  to  the  land  and  improvements  thereon 
would  be  forfeited  (R.  155-156).  However,  in  May 
1925,  the  Secretary  modified  his  earlier  instructions  and 
permitted  the  settlers  to  pay  one-fourth  down  and  the 
balance  in  three  equal  annual  installments  with  interest 
on  the  deferred  payments  at  five  percent  per  annum 
(R.  96, 168). 

In  September,  1925,  the  General  Land  Office  allowed 
an  application  to  purchase  which  the  defendant  had 
filed  in  March,  1925,  together  with  a  down  payment  of 
$1,853.92  on  a  total  purchase  price  of  $7,395.70  (R.  96, 
172-173).  The  defendant  defaulted  on  the  deferred 
payments,  but  the  General  Land  Office  refrained  from 
cancelling  its  application  because  of  existing  economic 
conditions  and  the  pendency  of  proposed  legislation  to 
reduce  the  purchase  price  (R.  96).  In  September, 
1931,  however,  it  directed  that  the  defendant  be  allowed 
ninety  days  from  notice  within  which  to  pay  the  full 
deferred  balance  and  interest  (R.  96.)  In  December, 
1931,  before  that  ninety-day  period  expired,  the  Gen- 
eral Land  Office  notified  the  defendant  that  it  was  al- 
lowed until  January  31,  1932,  to  pay  one-third  of  the 
outstanding  balance,  and  interest ;  and  that,  in  case  of 
default  and  in  the  absence  of  an  appeal  to  the  Secre- 


tary,  its  application  would  be  cancelled,  the  initial  pay- 
ment forfeited,  and  the  case  closed  without  further  no- 
tice (R.  96-97).  The  defendant  again  defaulted,  but 
no  further  action  was  taken  on  its  application  pending 
consideration  of  a  Senate  resolution  which  required  the 
Department  of  the  Interior  to  withhold  further  collec- 
tions from  settlers  pending  an  inquiry  by  a  Senate 
committee  with  respect  to  the  existing  appraisals 
(R.  97). 

In  May  1935,  the  General  Land  Office  advised  the 
defendant  that  the  purchase  price  for  the  land  it  was 
seeking  to  purchase  had  been  reduced  from  $7,395.70 
to  $4,005.70,  thus  leaving  due  and  unpaid  $2,151.78  after 
credit  given  for  the  down  payment  of  $1,853.92;  that 
it  was  allowed  thirty  days  to  pay  the  principal  and 
interest  in  full  or  to  pay  the  interest  only ;  and  that  its 
application  would  be  cancelled  if  such  payment  was  not 
made  or  an  appeal  taken  to  the  Secretary  (R.  97). 

The  defendant  appealed  for  a  further  reduction  of 
the  purchase  price  in  the  light  of  existing  economic 
conditions  (R.  98).  In  March  1936,  the  General  Land 
Office  notified  it  that  the  Secretary  required  that  in- 
terest due  and  unpaid  should  be  paid  within  thirty 
days;  that  one-third  of  the  principal  remaining  to  be 
paid  should  be  paid  within  six  months ;  and  that,  fail- 
ing this,  its  application  would  be  cancelled  without  fur- 
ther notice  (R.  98).  In  May  1936,  the  Secretary 
ordered  the  defendant's  application  cancelled  when  it 
failed  to  pay  the  interest  as  required  (R.  98). 

The  present  action  was  instituted  in  February  1938 
(R.  2-6).     The  complaint  set  forth  that  the  defendant 
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had  failed  to  complete  the  purchase  of  the  land  within 
the  time  allowed;  that  it  had  refused  to  vacate  after 
written  demand;  and  prayed  for  judgment  of  eviction. 
The  defendant  filed  a  motion  to  dismiss  on  the  ground 
that  the  Secretary  had  no  authority  to  cancel  its  appli- 
cation (R.  2-9)  and  this  motion  was  denied  (R.  10). 

Thereafter  the  defendant  filed  answer  (R.  11-21), 
in  which  it  was  alleged  that  ejectment  could  not  be 
maintained  because  the  Secretary  had  no  power  of  can- 
cellation ;  that  the  defendant  had  tendered  full  payment 
at  the  local  land  office,  which  was  refused ;  and  that  it 
was  ready,  willing,  and  able  to  pay. 

On  March  8,  1941,  the  district  court  filed  its  opinion 
(R.  36-49).  Applying  section  4  of  the  Act  of  June 
7,  1924,  the  court  held  the  defendant's  initial  payment 
constituted  a  seasonable  entry  and  that  its  default  on 
the  deferred  payments  did  not  present  a  condition 
which  required  the  Government  to  enter  upon  and  take 
possession  of  the  land.  It  stated  that  **sucli  drastic 
remedy''  was  not  needed  ^Ho  protect  the  interests  of 
the  United  States  in  the  sales  agreement"  (R.  48),  and 
that  (R.  48-49)  : 

It  is  not  the  policy  of  the  Government  to  en- 
force strictly  the  provisions  of  the  land  laws 
against  settlers  on  the  public  domain  where  cir- 
cumstances, like  those  occasioned  during  a  pe- 
riod of  depression,  may  make  it  difficult  for  such 
settlers  to  comply. 

On  the  same  day  judgment  for  the  defendant  was 
entered  in  the  minutes  of  the  court  (R.  35).  The  Gov- 
ernment filed  a  motion  for  reconsideration  of  the  opin- 
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ion  and  decision,  which  was  denied  (E.  51-52) .     It  then 
filed  this  appeal  (R.  58-59). 

On  application  by  the  district  judge,  this  Court  re- 
manded the  case  for  entry  of  findings  (R.  76-77). 
Thereafter,  the  district  court  entered  its  findings  and 
conclusions  (R.  89-103),  holding  (R.  103)  that  it  would 
be  inequitable  and  unjust  to  permit  cancellation  of  the 
sales  agreement.^ 

SPECIFICATION  OF   ERRORS 

The  specification  of  errors  (R.  284-285)  may  be  simi- 
marized  as  follows:  The  defendant  acquired  no  right 
to  the  land,  having  defaulted  on  the  deferred  payments. 
The  district  court,  therefore,  erred  in  failing  to  enter 
judgment  in  favor  of  the  United  States. 

ARGUMENT 

Having  defaulted  on  the  deferred  payments,  the  defendant 
lost  all  right  to  the  land 

The  district  court  erred  in  holding  that  the  defendant 
was  entitled  to  retain  possession  of  the  land  despite 
its  failure  to  comply  with  the  time  limit  set  by  the 
Secretary  for  payment  of  the  purchase  price.  Under 
the  Act  of  June  7,  1924,  section  1,  the  Secretary  was 
authorized  to  fix  the  terms  and  conditions  of  sale.  In 
addition,  he  had  ample  power  and  authority  to  make 

^  There  were  twelve  settlers  who  appHed  to  purchase  land  under 
the  Act  of  June  7,  1924.  Of  these,  seven  completed  their  pay- 
ments and  received  patents,  and  five  defaulted  (R.  95).  The 
present  action  and  four  similar  actions  were  brou<i:ht  against  the 
five  in  default.  The  four  other  cases  are  held  in  abeyance  pend- 
ing the  result  of  this  case  (R.  40). 


rules  and  regulations  governing  the  sales  agreement 
with  the  defencl,ant,  under  the  power  and  authority 
vested  in  him  by  general  statutes  to  supervise  and  con- 
trol the  disposal  of  public  lands.  R.  S.  sec.  441,  5 
U.  S.  0.  sec.  485;  R.  S.  sec.  453,  43  U.  S.  C.  sec.  2;  R.  S. 
sec.  2478,  43  U.  S.  C.  sec.  1201.  Cf .  Cameron  v.  U7iited 
States,  252  U.  S.  450,  459-463  (1920)  ;  Michigan  Land 
and  Lumber  Co.  v.  Rust,  168  U.  S.  589,  592-593  (1899)  ; 
Hawley  v.  Diller,  178  U.  S.  476,  488-489  (1897) ;  Stand- 
ard Oil  Co.  of  California  v.  United  States,  107  F.  2d 
402,  409-414  (C.  C.  A.  9,  1939),  certiorari  denied,  309 
U.  S.  654,  673. 

Pursuant  to  the  authority  thus  held  by  him,  the  Sec- 
retary prescribed  a  time  limit  within  which  the  defend- 
ant was  to  pay  for  the  land  or  suffer  cancellation  of 
its  purchase  application  (R.  98).  This  regulation  had 
the  force  and  effect  of  law.  It  was  the  same  as  if  it 
were  an  incorporated  part  of  the  Act  of  Jmie  7.  1924, 
or  as  if  it  were  an  independent  enactment  by  Congress. 
The  defendant  was  bound  to  comply  with  the  time  limit 
set  by  the  Secretary  or  suffer  the  loss  of  all  right  to  the 
land.  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  4,  11-12  (C.  C.  A.  9,  1901),  affirmed  190  U.  S. 
301  (1903) ;  Standard  Oil  Co.  of  California  v.  United 
States,  107  F.  2d  402,  413  (C.  C.  A.  9,  1939),  certiorari 
denied,  309  U.  S.  654,  673.  In  this  case  the  defendant 
failed  to  complete  payment  of  the  purchase  price  on 
time  (R.  98),  and  the  Secretary  cancelled  its  applica- 
tion. It  follows  that  the  defendant  has  no  right  to 
the  land  and  that  the  United  States  can  recover 
possession. 
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The  district  court  held  (R.  48-49,  103)  that  the  Gov- 
ernment ought  not  to  be  able  to  maintain  ejectment 
because  of  the  defendant's  default  on  the  deferred  pay- 
ments. It  said  that  the  interests  of  the  United  States 
did  not  require  such  a  remedy,  and  that  it  was  contrary 
to  governmental  policy  strictly  to  enforce  the  land  laws 
in  a  case  such  as  this  (R.  48-49).  But  clearly  such 
considerations  were  for  the  Secretary  to  determine. 
The  Act  of  June  7,  1924,  confided  in  him  the  sole  and 
exclusive  authority  to  determine  what  the  interests  and 
policy  of  the  United  States  demanded  under  all  the 
circumstances  of  the  case.  The  record  shows  (R.  96- 
98)  that  he  not  only  granted  extensions  to  the  defend- 
ant but  also  reduced  the  purchase  price  almost  in  half 
because  of  economic  conditions,  in  order  to  assist  the 
defendant.  The  record  also  shows  (R.  98)  that  the 
Secretary  gave  further  consideration  to  the  question 
of  the  defendant's  ability  to  pay  when  it  appealed  for 
an  additional  reduction  in  the  purchase  price,  before 
he  cancelled  the  application.  Thus  it  can  hardly  be 
said  that  a  judgment  of  eviction  would  be  drastic. 

The  district  court  obviously  was  influenced  by  equit- 
able considerations  (R.  46-49,  103).  But  it  must  be 
remembered  that  this  is  not  a  case  of  a  sales  agreement 
between  an  ordinary  vendor  and  vendee.  The  Govern- 
ment here  seeks  to  enforce  a  public  land  law  and  the 
regulations  of  the  Secretary  thereunder.  In  such  case 
general  principles  of  equity  cannot  be  applied  to  frus- 
trate enforcement  of  the  law  or  to  thwart  public  policy. 
Pan  American  Co.  v.  United  States,  273  U.  S.  456,  505- 
509  (1927) ;  Utah  Power  d'  Light  Co.  v.  United  States, 
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243  U.  S.  389,  409  (1917) ;  Causey  v.  U^iited  States, 
240  U.  S.  399,  402  (1916) ;  Heckman  v.  United  States, 
224  U.  S.  413,  446-447  (1912). 

CONCLUSION 

It  is,  therefore,  submitted  that  the  judgment  should 
be  reversed. 

Respectfully, 

Norman  M.  Littell, 

Assistant  Attorney  General, 
Miles  N.  Pike, 

United  States  Attorney, 

District  of  Nevada, 

Norman    MacDonald, 
Charles  R.  Denny, 
Attorneys,  Department  of  Justice, 

Washington,  D,  G, 
January  1942. 


APPENDIX 

The  material  portions  of  the  Act  of  June  7,  1924, 
c.  311,  43  Stat.  596,  are  as  follows; 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  tlie  United  States  of  America 
in  Congress  Assembled,  That  the  Secretary  of 
the  Interior  is  hereby  authorized  to  sell  to 
settlers  or  their  transferees,  under  such  terms, 
conditions,  and  price  per  acre  as  the  said 
Secretary  may  prescribe,  any  lands  in  the 
Pyramid  Lake  Indian  Reservation,  in  the  State 
of  Nevada,  that  have  been  settled  upon,  occu- 
pied, and  improved  by  said  settlers  and  their 
transferees  in  good  faith  for  a  period  of  twenty- 
one  years  or  more  immediately  preceding  the 
passage  of  this  Act:  Provided,  That  no  more 
than  six  hundred  and  forty  acres  shall  be  sold 
to  any  one  person  or  corporation:  Provided  fur- 
tlier.  That  said  sales  shall  be  by  private  cash 
entry  after  it  has  been  sho^^^l  to  the  satisfaction 
of  the  Secretary  of  the  Interior  that  the  lands 
applied  for  have  been  settled  upon,  occupied,  and 
imiDroved  as  required  by  this  Act,  and  in  addi- 
tion to  such  price  per  acre  as  may  be  fixed  by 
the  Secretary  of  the  Interior  all  entrymen  here- 
under shall  pay  the  same  fees  and  conmiissions 
as  provided  by  law  where  public  lands  are  dis- 
posed of  at  $1.25  per  acre.  The  proceeds  of  said 
sales  shall  be  deposited  in  the  Treasury  of  the 
United  States  and  be  subject  to  appropriations 
by  Congress  for  the  Piute  Indians  of  the  said 
Pyramid  Lake  Indian  Reservation. 

*  *  -x-  *  -x- 

Sec.  4.  All  sales  in  accordance  with  section  1 
of  this  Act  shall  be  made  through  the  local  land 

(10) 
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office  within  ninety  days  after  the  price  of  the 
land  shall  have  been  fixed  by  the  Secretary  of 
the  Interior:  Provided,  That  where  entry  is  not 
made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take 
possession  thereof  for  the  use  and  benefit  of  the 
Pmte  Indians  of  the  Pyramid  Lake  Indian 
Reservation. 
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No.  9950 
in  the 

United  States  Circuit  Court  of  Appeals 

for  the 

Ninth  Circuit 


UNITED  STATES  OF  AMERICA,  Appellant, 

vs. 

GARAVENTA  LAND  &  LIVESTOCK  CO.,  a 
Corporation,  et  al.  Appellees. 


BRIEF  FOR  APPELLEES 


APPELLEES'  STATEMENT  OF  THE  CASE 

The  United  States  of  America  has  appealed  from 
the  final  judgment  entered  in  the  above-entitled  case 
by  the  District  Court  of  the  United  States,  for  the 
District  of  Nevada.  Final  judgment  was  rendered, 
entered  and  docketed  March  8,  1941  (R.  35).  The 
written  opinion  was  signed  and  filed  on  the  same  date 
(R.  36-49). 

The  notice  of  appeal  was  filed  June  7,  1941  (R.  58-59). 

Appellees  are  of  the  opinion  that  the  statement  of 
facts  recited  in  appellant's  statement  appearing  on 
pages  2  to  6  inclusive  of  its  brief  are  correct  insofar 
as  they  go,  but  say  that  all  of  the  pertinent  facts  upon 


which  the  District  Court  rendered  findings  and  judg- 
ment are  not  included  in  the  statement.  Only  so  much 
as  tend  to  support  appellant's  theory  of  the  case  are 
included.  Appellees  refer  to  and  adopt  the  statement 
of  facts  which  are  succinctly  set  forth  in  the  court's 
opinion  and  decision  (R.  36-49)  and  also  in  the  court's 
findings  in  fact   (R.  89-103). 

There  was  no  motion  for  a  new  trial  filed,  but  a 
motion  to  reconsider  the  opinion  and  decision  was  filed 
on  April  2,  1941  (R.  51).  An  order  denying  the  motion 
for  reconsideration  was  entered  in  the  minutes  of  the 
court  June  2,  1941   (R.52). 

ARGUMENT 

I.  APPELLEES  ACQUIRED  RIGHTS  IN  THE 
LANDS  IN  QUESTION  WHEN  THEIR  ENTRIES 
AND  FIRST  INSTALLMENT  PAYMENTS  WERE 
ACCEPTED. 

The  statement  of  points  on  appeal  filed  by  appellant 
are  limited  to  three  specific  points  and  a  general  one, 
viz.,  that  the  judgment  dismissing  the  case  was  erro- 
neous   (R.  107-8). 

a.  The  first  point  relied  upon  is  that  the  defendant 
has  acquired  no  rights  under  the  Act  of  June  7,  1924. 

The  complaint  herein  (R.  2-5)  alleges  that  defendant's 
(appellee,  Garaventa  Land  &  Livestock  Co.)  applica- 
tion to  purchase  the  particular  land  was  allowed  and 
that  Eighteen  Hundred  and  Fifty-three  Dollars  and 
Ninety-two  Cents  ($1853.92)  was  paid  by  said  defend- 


ant.  The  complaint  is  founded  upon  the  theory  of  a 
contract  of  purchase  and  a  cancellation  for  default  in 
the  payment  of  the  balance  of  the  installments. 

The  appellees  acquired  the  right  to  the  possession 
of  the  land  under  the  particular  Act  of  June  7,  1924, 
immediately  upon  the  filing*  and  approval  of  their  ap- 
plications to  purchase.  The  applications  of  all  of  the 
parties  involved  in  this  appeal  were  accepted  and 
approved  and  the  first  installment  of  one-fourth  (%) 
of  the  purchase  price  was  paid  to  the  United  States. 
(In  the  case  of  M.  P.  Depaoli  the  full  amount  was 
eventually  paid  and  deposited  in  the  U.  S.  Treasury.) 
(R.  238.) 

The  entry  and  occupation  of  the  land  under  the  Act 
of  June  7,  1924,  after  the  approval  of  the  settler's 
applications  and  payment  and  acceptance  of  money 
established  rights  to  the  land  in  the  settlers  (appellees) 
which  are  questioned  by  Point  No.   1   on  the  appeal. 

In  the  case  of  Orchard  vs.  Alexander,  157  U.  S.  372, 
383-39   L.   Ed.   737,   741,   the   Supreme   Court    said: 

*^The  party  who  makes  proofs,  which  are  accept- 
ed by  the  local  land  officers,  and  pays  his  money 
for  the  land,  has  acquired  an  interest  of  which  he 
cannot  be  arbitrarily  dispossessed." 

See  also  Carrol  vs.  Stafford,  11  L.  Ed.  671,  3 
How.  441;  Witherspoon  vs.  Duncan,  4  Wall 
210,  18  L.  Ed.  339. 

The  Act  of  June  7,  1924,  under  which  appellant 
asserts  the  appellees  have  no  rights,  shows  clearly  that 
Congress   recognized  the   equities   of   the   appellees   in 


adopting  the  law,  and  that  it  is  a  special  act  for  the 
relief  of  these  settlers.   The  title  of  the  Act  reads: 

''An  Act  for  the  relief  of  settlers  and  town-site 
occupants  of  certain  lands  in  the  Pyramid  Lake 
Reservation,   Nevada." 

The  act  is  quite  different  from  the  Pre-emption, 
Homestead,  Desert  Land  Act,  Mineral  Land  laws,  etc., 
in  that  it  contemplates  a  sale  on  terms  to  the  settlers 
to  whom  it  was  intended  to  grant  relief.  The  act  speci- 
fied that  the  lands  could  be  sold  only  to  settlers  or 
their  transferees  •  •  •  who  had  settled  upon,  occupied 
and  improved  the  lands  in  good  faith  for  a  period 
of  twenty-one  years  or  more  immediately  prior  to  the 
passage  of  the  Act  (R.  135-6,  and  see  Appendix  ^*B" 
attached  hereto). 

The  only  Rules  and  Regulations  under  which  the 
entries  were  made  were  issued  in  a  letter  dated  March 
3,  1925,  addressed  to  the  Register  and  Receiver,  Car- 
son City,  Nevada,  by  the  Commissioner  of  the  General 
Land  Office  and  approved  by  E.  C.  Finney,  First  x\s- 
sistant   Secretary  Interior    (R.  135). 

The  rules  and  regulations  provide,  inter  alia : 

''You  will  transmit  the  application  and  affidavit 
to  this  office  and  will  hold  the  money  in  your  un- 
earned account  until  action  is  taken  on  the  appli- 
cation."   (R.  155). 

The  complaint  admits  the  fact  that  applications  were 
approved  and  that  the  money  paid  at  the  time  of  the 
filing  of  the  applications  was  accepted  by  the  govern- 
ment and  deposited  in  the  U.  S.  Treasury. 

From  the  date  of  such  acceptance  of  the  applications 
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and  purchase  moneys  the  settlers  held  rights  in  the 
lands  covered  by  their  entries.  The  lands  were  no 
longer  Indian  Reservation  lands,  nor  could  they  be 
otherwise  disposed  of  or  affected  by  other  legislative 
grants  or  unauthorized  rules. 

Hastings  &  Dakota  Railroad  Co.  vs.  Whitney, 
132  U.  S.  357-363,  10  Sup.  Ct.  112,  115,  33  L. 
Ed.  363; 

State  vs.  Mendez,  61  Pac.  (2d)  300; 

U.S.  vs.  Chicago  M.  &  St.  Paid  Ry.  Co.  (C.  C), 
148  Fed.  884-890; 

Whitney  vs.  Taylor,  158  U.  S.  85,  92,  95,  15  Sup. 
Ct.  796;  39  L.  Ed.  906; 

Morrow  vs.  Warner  Valley  Stock  Co.,  101  Pac. 
171-189. 

The  lands  involved  in  the  instant  suits  were  clearly 
segregated  from  the  Pyramid  Lake  Indian  Reserva- 
tion by  Congress  under  the  Act  of  June  7,  1924  (43 
Stat.  596,  C.  311),  and  the  lands  became  subject  to 
outright  sale  to  qualified  entrymen  or  purchasers.  The 
qualifications  of  applicants  for  the  land  were  set  forth 
in  the  Act  itself,  viz.: 

''That  the  lands  applied  for  have  been  settled 
upon,  occupied,  and  improved  by  said  settlers  and 
their  transferees  in  good  faith  for  a  period  of 
twenty-one  years  or  more  immediately  preceding 
the  passage  of  this  Act.'' 

The  complaint  in  the  instant  proceeding  clearly 
shows  that  the  applications  and  entries  authorized  by 
the  Act  of  June  7,  1924,  were  accepted  and  approved 
by  the  Secretary  of  the  Interior.  The  moneys  paid 
thereon  were  deposited  with  the  Treasury  of  the  United 


states.  It  will  be  noted  that  the  settlers  protested  the 
appraisal  price  fixed  by  the  United  States  but,  in  order 
to  save  the  rights  they  claimed  in  the  lands  by  virtue 
of  their  settlement  upon  the  lands  while  unsurveyed 
in  the  early  sixties,  paid  the  money  under  protest  so 
as  to  be  further  heard  regarding-  the  appraisal  price 
of  the  lands.  It  was  at  that  time  contended  that  the 
improvements  made  by  the  settlers  on  the  lands  in  the 
way  of  dams,  ditches,  clearing,  levelling,  cultivation, 
construction  of  fences,  buildings,  homes  and  other  farm- 
ing improvements,  had  not  been  taken  into  considera- 
tion by  the  appraisers  appointed  by  the  Secretary  of 
the  Interior  to  appraise  the  land  (R.  189-190-191).  It 
will  be  noted  that  in  the  original  application,  applicant 
Garaventa  Land  &  Livestock  Company  stated  (R.  190) : 

^^The  prices  to  be  paid  for  the  said  land  are 
governed  by  the  notice  of  March  3,  1925,  and  local 
land  office,  dated  May  1,  1925,  under  the  same  head- 
ing, or  in  the  event  any  changes  are  made  in  the 
ruling  of  March  3,  1925,  reducing  the  prices  to  be 
paid  for  the  said  land  or  the  terms  of  payment 
the  undersigned  desires  and  requests  the  benefit 
thereof." 

On  page  191  of  the  record,  it  appears  as  follows: 

'*  United  States  Land  Office  at  Carson  City,  Nevada. 

''I  Hereby  Certify  that  the  aforesaid  lands  as 
applied  for  above  are  subject  to  entry  by  the  above 
named  applicant  at  the  price  specified  in  notice  of 
March  3,  1925,  No.  1,  169,  548  ^K'  MM  J. 

Clara  M.  Crislor,  Register. 

** Above  described  land  not  classified  properly 
applicants  reserve  the  right  to  file  supplementing 
maps  and  classification. 


** Price    of    land    protected    (Should    read    ''pro- 
tested'') and  fee  paid  under  protest. 

^^Garaventa  Land  &  Livestock  Co. 
^^By  Frank  N.  Garaventa." 

The  record  will  show  that  continuously  thereafter 
until  the  filing  of  the  instant  suit  the  entrymen  were 
seeking  relief  by  way  of  a  reduction  of  the  appraisal 
price  of  the  land  through  the  Secretary  of  the  Interior 
and  through  Congress.  It  was  contended  by  the  settlers 
that  the  appraisal  price  of  the  land  was  exorbitant  and 
that  the  intention  of  Congress  was  to  fix  a  price  upon 
the  land  in  its  natural  state  rather  than  upon  the  value 
of  the  land  as  improved  by  the  settlers.  The  recognized 
value,  in  fact  the  value  fixed  by  Congress  upon  home- 
stead lands  similar  to  the  lands  entered  by  the  settlers 
here  involved,  is  $1.25  per  acre  in  their  natural  state. 
The  settlers  contended  that  the  Secretary  of  Interior 
did  not  take  into  consideration  or  give  effect  to  the 
equities  of  the  settlers  because  the  appraised  values 
of  the  lands  included  the  value  of  the  improvements 
made  by  the  settlers;  thus  in  effect  compelling  the 
settlers  to  pay  twice  for  the  improvements,  first,  the 
initial  cost  of  making  the  improvements,  and,  second, 
the  value  of  the  improvements  after  they  were  made. 
During  the  period  when  the  settlers  were  attempting 
to  have  the  appraised  value  of  the  land  reconsidered, 
and  after  their  applications  had  been  approved  and 
the  first  payment  made  on  the  purchase  price.  Con- 
gress passed  an  act  on  December  22,  1928  (45  Stat. 
1069,  C.  47,  P.  1 ;  43  U.  S.  C.  A.  Sections  1068  and 
1068A).  See  Appendix  ^*A''  attached  hereto. 


8 

The  said  Act,  among  otlier  things,  authorizes  the 
Secretary  of  the  Interior  to  sell  tracts  of  public  lands 
not  exceeding  160  acres  that  have  been  held  in  good 
faith  and  in  peaceful,  adverse  possession  by  a  citizen 
of  the  United  States,  his  ancestors  or  grantors,  for 
more  than  twenty  years  under  claim  or  color  of  title, 
and  where  valuable  improvements  have  been  placed 
on  such  land,  or  some  part  thereof  has  been  reduced 
to  cultivation,  at  a  price  of  not  less  than  $1.25  per  acre. 

Section  2  of  the  Act  provides  for  an  appraisal  of 
such  lands  by  the  Secretary  of  Interior  but  it  will  be 
noted  that 

''said  appraisal  to  be  on  the  basis  of  the  value  of 
such  lands  at  the  date  of  appraisal,  exclusive  of 
any  increased  value  residting  from  the  develop- 
ment or  improvement  of  the  lands  by  the  applicant 
or  his  predecessors  in  interest,  and  in  such  ap- 
praisal the  secretary  shall  consider  and  give  full 
effect  to  the  equities  of  any  such  applicant/' 
(Italics  ours.) 

By  the  foregoing  Act,  Congress  clearly  recognized 
the  equities  of  settlers  who  had  in  good  faith  entered 
upon  lands  of  the  United  States  and  cultivated  and 
improved  the  same. 

The  efforts  of  the  appellees  to  have  recognition  given 
to  the  value  of  their  improvements  in  making  the  ap- 
praisal upon  their  said  lands  was  continued  up  to  the 
date  of  the  filing  of  this  suit.  It  is  contended  by  them 
that  the  Secretary  of  the  Interior  did  not  give  full 
recognition  to  the  Congressional  intent,  either  in  the 
Act    of    June    7,    1924,    or    43    U.  S.  C.  A.    1068-1068A. 


Congress  could  not  have  spoken  more  clearly  as  to  the 
equities  of  the  settlers  who  are  situated  similarly  to 
those  here  situated  than  it  did  by  enacting  Title  43 
U.  S.  C.A.,  Sections  1068  and  1068A.  It  will  be  noted 
in  the  opinion  and  decision  and  the  findings  of  fact 
of  the  District  Court  that  the  equities  referred  to  in 
43  U.  S.  C.  A.,  Sections  1068  and  1068A,  were  given 
consideration  by  the  District  Court  (R.  36-49  inc.  and 
R.  89-103  inc.).  Even  the  Commissioner  of  Indian  Af- 
fairs concedes  the  equities  of  the  defendant  settlers. 
See  the  quotation  contained  in  court's  decision  R.  45-56, 
wherein  it  is  said: 

^*The  white  settlers  have  only  such  legal  rights 
as  were  extended  to  them  by  the  Act  of  June  7, 
1924,  but  their  equities  are  unquestioned  and  in 
view  of  all  of  the  facts  and  circumstances  of  this 
case,  not  one  of  them  may  be  charged  with  bad 
faith." 

The  settlers  still  contend  that  their  equities  and 
rights  by  virtue  of  their  settlements  upon  these  lands 
and  the  improvements  placed  thereon  should  be  con- 
sidered  by   the   courts   before   approving   a   forfeiture. 

Neither  the  Commissioner  of  Indian  Affairs,  William 
Collier,  nor  Miss  Alida  Bowler,  the  Superintendent 
of  the  Pyramid  Lake  Indian  Reservation,  had  legal 
authority  over  the  lands  in  question  to  make  demand 
upon  the  settlers  to  vacate  (R.  225-230).  From  the 
foregoing  authorities,  it  is  apparent  that  the  Act  of 
June  7,  1924,  served  to  effectively  withdraw  said  lands 
in  question  from  the  confines  of  the  Pyramid  Lake 
Indian    Reservation.    It    will    be    noted    that    Congress 
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took  it  upon  itself  to  segregate  these  lands  as  it  had 
the  unquestioned  authority  to  do  and  order  the  pro- 
ceeds from  the  sale  of  these  lands  to  be  deposited  in 
the  Treasury  of  the  United  States. 

It  will  be  noted  that  the  Act  of  June  7,  1924,  pro- 
vides only  that  the  proceeds  of  the  sales  of  said  lands 
shall  be  subject  to  appropriations  by  Congress  for  the 
Piute  Indians  and  that  only  when  the  entry  is  not 
made  within  the  time  specified  in  the  Act  is  the  United 
States  authorized  to  enter  upon  the  premises  and  take 
possession  thereof  for  the  use  and  benefit  of  the  In- 
dians. Section  4  of  the  Act  states  specifically: 

^'Provided  that  ivJiere  entry  is  not  made  within 
the  time  specified,  the  United  States  shall  enter 
upon  the  premises  and  take  possession  thereof  for 
the  use  and  benefit  of  the  Piute  Indians  of  the 
Pyramid  Lake  Indian  Eeservation."  (Italics  ours.) 

The  entries  here  involved  were  all  made  within  the 
time  specified  in  the  Act  and  w^ere  accepted  by  the 
Secretary  of  Interior  and  the  initial  moneys  paid 
under  protest  as  above  stated.  It  is  the  contention  of 
appellees  that  so  long  as  the  applications  and  entries 
of  the  settlers  have  been  accepted  and  possession  was 
continued  on  the  lands  up  to  the  institution  of  this 
action  in  ejectment,  that  the  Bureau  of  Indian  Affairs 
was  without  authority  to  make  demand  for  the  pos- 
session of  the  lands.  The  lands  continued  to  remain 
segregated  from  the  Indian  Reservation  by  the  express 
terms  of  the  Act  of  June  7,  1924. 
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b.  The  second  point  relied  upon  by  the  appellant 
is  as  follows : 

^'The  Secretary  of  the  Interior  had  authority  to 
cancel  the  application  of  the  defendant  for  its  fail- 
ure to  complete  the  payments  on  the  purchase 
price.'' 

The  power  of  the  Secretary  of  the  Interior  is  lim- 
ited by  the  terms  of  the  Act  of  June  7,  1924.  In  the 
act  itself,  there  is  no  express  provision  for  the  can- 
cellation of  the  entries.  The  only  authority  given  by 
Congress  to  have  the  lands  restored  to  the  possession 
of  the  United  States  for  the  use  and  benefit  of  the 
Indians  is  contained  in  Section  4  of  the  Act,  which 
provision  is  quoted  above.  It  is  significant  from  the 
Act  itself  that  Congress  recognized  a  right  of  pos- 
session in  the  entrymen  prior  to  the  filing  of  their 
applications  to  purchase  the  lands  under  the  terms  of 
the  act,  otherwise  the  provision  last  above  quoted  from 
Section  4  of  the  Act  would  not  require  a  re-entry  and 
resuming  of  possession  of  the  lands  by  the  United 
States,  except  upon  the  hypothesis  that  the  white  set- 
tlers were  already  in  possession  prior  to  the  entries 
under  some  equitable  rights.  Indeed,  the  Act  prescribed 
as  one  of  the  qualifications  for  the  purchase  that  the 
applicants  must  have  settled  upon  the  land  in  good 
faith  and  have  continuously  occupied  and  improved  it 
for  a  period  of  twenty-one  years  prior  to  the  passage 
of  the  Act.  It  may  have  been  the  intent  of  Congress 
in  the  passage  of  the  Act  of  June  7,  1924,  that  the 
sales  should  be  for  spot  cash  and  not  in  deferred 
payments.  If  it  be  held  that  the  Act  did  not  contemplate 
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a  sale  by  partial  payments,  the  Secretary  of  the  In- 
terior may  have  erred  in  his  construction  of  the  Act 
by  authorizing  the  sales  by  partial  cash  payments 
instead  of  for  spot  cash.  The  only  regulations  autho- 
rized by  the  Secretary  of  the  Interior  with  respect  to 
the  Act  of  June  7,  1924,  were  contained  in  a  private 
letter  dated  March  3,  1925,  addressed  to  the  Register 
and  Receiver,  Carson  City,  Nevada,  signed  by  William 
Spry,  Commissioner,  and  approved  on  March  3,  1925, 
by  E.  C.  Finney,  First  Assistant  Secretary,  which 
appears  in  the  record,  pages  135  to  156  inclusive.  The 
full  and  complete  rules  and  regulations  of  the  Secre- 
tary of  the  Interior  respecting  the  sales  of  said  lands 
are  contained  in  said  letter.  The  only  modification  of 
the  rules  and  regulations  last  above  referred  to  appears 
to  have  been  covered  in  a  telegram  approved  by  the 
Secretary  of  the  Interior  on  May  1,  1925,  to  the  Reg- 
ister and  Receiver  of  the  Land  Office  at  Carson  City 
to  allow  the  payment  of  %  down  and  the  balance  in 
three  equal  annual  installments  on  the  deferred  pay- 
ments at  the  rate  of  5%.  This  modification  of  the 
rules  and  regulations  appears  at  pages  167-168  of  the 
Record  in  a  letter  addressed  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  the  General  Land 
Office,  which  contains  among  other  things  the  following: 


"Regulations  under  the  above  Act  were  prepared 
in  this  office  and  approved  by  the  First  Assistant 
Secretary  on  March  3,  1925.  The  regulations  al- 
lowed each  claimant  ninety  days  from  the  date  of 
the  approval  of  the  classification  and  appraisement 
of  the  land  within  which  to  pay  the  appraised  price 
in  the  District  Land  Office.   The  regulations  were 
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modified  by  telegram  approved  by  the  Secretary 
on  May  1,  1925,  to  allow  the  payment  of  ^A  down 
and  the  balance  in  three  equal  annual  installments 
with  interest  on  the  deferred  payments  at  the  rate 
of  5%." 

It  is  significant  that  in  the  foregoing  rules,  regula- 
tions and  instructions,  the  letter  approved  by  the  Assis- 
tant Secretary  of  Interior  states   (R.  155-6) : 

^'You  will  advise  the  settlers  on  the  lands  listed 
of  their  rights  under  said  Act  of  June  7,  1924,  and 
that  if  entry  is  not  made  within  the  time  specified, 
the  United  States  Government  will  take  possession 
of  the  land  for  the  use  and  benefit  of  the  Piute 
Indians  of  the  Pyramid  Lake  Indian  Reservation 
and  all  claims  which  they  may  have  had  thereto 
by  reason  of  settlement,  occupancy  and  improve- 
ments   thereon   will   be   forfeited."    (Italics    ours.) 

It  is  evident  that  the  Secretary  of  the  Interior  re- 
garded the  lands  as  segregated  from  the  Indian  Reser- 
vation immediately  upon  the  approval  of  the  applica- 
tion and  entry  within  the  ninety-day  period  specified 
in  the  Act  and  in  his  regulations  thereunder,  to  which 
we  have  last  referred.  Neither  the  Act  nor  the  regula- 
tions and  instructions  of  the  Secretary  contemplated 
any  cancellation  of  the  contract  to  purchase.  Inasmuch 
as  the  Act  of  Congress  made  no  provision  for  cancel- 
lation of  these  entries  and  apparently  did  not  contem- 
plate any  such  cancellation,  no  power  vested  in  the 
Secretary  of  the  Interior  to  cancel  the  entries  after  the 
approval  of  the  applications  and  the  segregation  of 
the  lands  from  the  Indian  Reservation  and  from  all 
other  forms  of  entry.  He  had  no  power  to  forfeit  the 
equities  of  the  settlers  including  the  moneys  paid  on 
the  purchase  price,  except  through  a  resort  to  a  court 
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of  equity  as  shown  by  the  authorities  hereinafter  set 
forth. 

c.  The  third  point  relied  upon  by  appellant  in  its 
statement  of  points  on  appeal  is  as  follows: 

'^The  defendant  has  no  right  to  possession  of  the 
land  in  suit.'' 

From  what  appears  in  the  foregoing  portions  of  this 
brief,  it  wdll  be  seen  that  by  the  Act  of  June  7,  1924, 
Congress  recognized  the  right  of  possession  and  equities 
of  the  settlers  in  the  lands  in  suit.  As  we  have  hereto- 
fore stated,  the  Act  limits  the  qualifications  of  the 
applicants  to  purchase  the  lands  to  settlers  who  have 
in  good  faith  settled  upon  the  land  and  who  have 
occupied  the  same  for  a  continuous  period  of  twenty- 
one  years  prior  to  the  adoption  of  the  Act  and  have 
made  improvements  thereon.  AVe  have  also  pointed  out 
hereinabove  that  not  only  by  the  Act  of  Congress  of 
June  7,  1924,  but  also  by  the  only  rules  and  regula- 
tions adopted  by  the  Secretary  of  the  Interior  with 
reference  to  said  purchases  that  the  right  to  the  pos- 
session of  the  land  by  the  settlers  was  recognized 
because  of  their  settlements  at  a  time  when  the  lands 
were  unsurveyed  and  the  same  were  vacant  and  un- 
occupied and  that  such  occupancy  in  good  faith  con- 
tinued for  a  period  of  sixty-three  years  prior  to  June 
7,  1924.  The  approval  of  the  applications  of  the  appel- 
lees in  the  form  in  which  the  same  exists  constituted  a 
contract  between  the  government  and  the  applicants 
(appellees  herein)  under  which  equities  arose  which 
could  not  be  arbitrarily  defeated  by  the  Secretary  of 
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the  Interior  but  only  through  the  process  of  a  suit  in 
equity  whereby  the  appellees  could  have  a  judicial 
determination  of  their  equities  as  in  any  private  con- 
tract. As  will  hereinafter  be  shown,  when  the  United 
States  enters  into  a  contract  with  an  individual,  the 
United  States  then  must  resort  to  the  same  methods 
of  enforcement  as  contracts  between  individuals  are 
enforced. 

The  appellees  lawfully  settled  upon  these  lands  while 
the  same  were  unsurveyed  and  unoccupied  (District 
Court  Findings,  R.  89-93)  and  by  virtue  of  the  ap- 
proval of  their  applications  to  purchase  the  land  under 
the  Act  of  June  7,  1924,  they  continued  in  lawful  pos- 
session and  occupancy  of  the  respective  tracts  of  land 
in  suit.  Having  thus  been  lawfully  in  possession  and 
occupancy  of  the  lands  under  a  contract  of  purchase, 
aside  from  the  equitable  rights  recognized  by  Congress 
in  the  Act  of  June  7,  1924,  and  in  the  Act  set  out  in 
43  U.  S.  C.  A.,  Sections  1068  and  1068A,  it  cannot  be 
said  that  there  is  any  merit  to  the  point  that  the 
appellees  have  no  right  to  the  possession  of  the  land 
in  suit. 

SECRETARY'S    POWER    IS    LIMITED    BY 
TERMS  OF  THE  ACT  OF  JUNE  7,  1924 

The  1924  act  is  a  specific  act  controlling  the  powers 
of  the  Secretary  of  the  Interior  with  reference  to  the 
particular  lands  involved  herein.  Wherein  it  varies 
from  the  general  law  it  must  be  held  to  control.  We 
have  elsewhere  pointed  out  that  b}^  necessary  construe- 
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tion  the  Secretary  has  the  power  to  provide  for  a  sale 
by  cash  entry;  that  he  is  authorized  to  sell  on  terms 
and  conditions;  and  that  the  initial  part  payment  con- 
stitutes the  entry  and  the  sale.  As  we  have  shown,  the 
only  power  in  the  Secretary  under  the  1924  act  to 
enter  and  take  possession  is  in  the  event  that  the 
'^ entry"  is  not  made  in  ninety  days.  Here  the  entry 
was  made  within  that  time.  The  sale  was  consummated 
and  the  entryman  became  vested  with  the  rights  of 
the  purchaser.  The  appellant,  without  pointing  to  any 
specific  statutory  authority  so  stating,  claims  that  the 
Secretary  has  ample  power  to  enter  on  the  lands  and 
take  possession  after  the  entry  has  been  made  in  the 
event  there  is  a  default.  The  terms  of  the  1924  act 
give  this  power  only  when  the  entry  is  not  made. 
Power  is  given  to  the  Commissioner  of  the  General 
Land  Office  under  the  direction  of  the  Secretary  of  the 
Interior  to  carry  into  execution  the  provisions  of  the 
law  on  public  lands  (43  U.  S.  C.  A.  1201).  This  is  a 
general  power  and  is  limited  by  the  terms  of  specific 
statutes. 

Section  1201,  cited  by  appellant,  page  7,  does  not 
purport  by  its  terms  to  do  more  than  provide  that 
the  Commissioner  under  the  Secretary's  direction,  shall 
carry  the  law  into  effect.  So  also,  5  U.  S.  C.  A.  485, 
cited  by  appellant,  page  7,  merely  states  that  the 
Secretary  of  the  Interior  is  charged  with  the  super- 
vision of  the  public  business  relating  to,  among  other 
things,  public  lands.  Neither  of  these  sections  purports 
to  do  more  than  give  authority  to  the  proper  agency 
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to  carry  the  laws  into  effect.  The  general  section  on 
sales  of  public  lands  (43  U.  S.  C.A.  677)  provides  that 
credit  shall  not  be  given  on  such  sales.  We  know  that 
under  the  1924  Act  credit  may  be  given  for  the  bal- 
ance of  the  price.  Even  if  it  should  be  argued  that 
under  the  law  the  Secretary  had  no  authority  to  sell 
the  land  on  credit,  this  would  be  of  no  aid  to  appellant. 
A  cash  entry  was  actually  made  in  the  instant  case 
and  a  sale  effected.  The  Secretary  would  certainly  have 
no  authority  to  cancel  the  entry  for  non-payment  of 
the  balance  of  the  purchase  price  if  he  had  no  authority 
to  make  any  provision  for  unpaid  balances  in  the  first 
place.  It  seems  clear  that  there  cannot  from  the  general 
statutes  be  implied  a  power  in  the  Secretary  to  cancel 
for  a  late  payment  of  a  portion  due  on  the  balance  of 
the  purchase  price.  There  is  no  provision  for  credit 
or  payment  of  balances  under  the  general  public  land 
law.  Under  such  law  and  for  such  sales  the  Secretary 
is  without  power  to  arrange  for  such  payments.  There 
never  could  be  an  instance  under  the  general  statutes 
where  an  entryman  would  owe  a  balance  on  land  on 
which  he  had  entered. 

43  U.  S.  C.A.  677,  above  referred  to,  prohibiting 
credit  sales,  has  been  the  law  since  the  Act  of  April 
24,  1820  (3  Stats.  566),  or  since  1821.  Prior  to  1820 
credit  sales  were  permitted  of  public  lands  under  the 
then  existing  statutes.  It  is  to  be  noted  that  each  of 
these  statutes  (repealed  by  the  1820  Act)  contained 
an  express  provision  that  unless  the  unpaid  credit 
balance  was   paid  within   the   time   specified,   the   land 
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sold  could  be  forfeited  to  the  United  States  (e.g.,  Act 
May  18,  1796,  1  Stat.  464,  Section  7 ;  Act  May  10,  1800, 
2  Stat.  73,  Section  6).  The  1924  act  contains  no  such 
express  forfeiture  provision,  nor  can  any  be  implied 
for  the  reasons  stated.  See  Lessee  of  Joseph  Creps  v. 
David  Wilkinson,  9  Ohio  200. 

The  fact  is  that  Congress  failed  to  make  appropriate 
provisions  for  forfeiture  by  the  Secretary  of  the  In- 
terior of  the  title  to  the  land  upon  which  entry  was 
made.  The  provision  for  entry  and  possession  by  the 
Secretary  if  no  entry  is  made  is  not  applicable  and 
there  is  no  other  provision  in  the  1924  Act.  The  gen- 
eral laws  are  not  the  source  of  the  Secretary's  claimed 
power.  There  is  no  express  provision  therefor  and  none 
can  be  implied,  the  Secretary  having  no  power  under 
the  general  laws  as  to  credit  sales. 

Upon  the  making  of  the  sale  in  the  instant  case  an 
equitable  conversion  was  etfected.  The  interest  of  the 
appellant  thereafter  in  the  lands  was  that  of  an  in- 
terest in  personalty.  The  proceeds  of  the  sale,  accord- 
ing to  the  1924  Act,  are  to  be  deposited  in  the  Treasury 
and  are  subject  to  appropriations  by  Congress  for  the 
Piute  Indians.  Although  deemed  by  the  district  court 
herein  as  unnecessary  for  the  decision,  it  should  be 
noted  that  as  stated  in  the  decision  itself,  the  equities 
of  appellees  are  unquestioned. 

As  pointed  out  in  the  district  court's  decision  (R.  48) 
default  or  defaults  in  deferred  payments  '*  would  not 
require  such  drastic  remedy  to  fully  protect  the  in- 
terests of  the  United  States  in  the   sale  agreement." 
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The  appellant  lias  attempted  to  read  into  the  law 
a  non-existent  provision  for  forfeiture  above  and  be- 
yond such  rights  as  it  may  have  or  have  had  by  reason 
of  the  delay  in  payments.  If  the  appellant  seeks  a  for- 
feiture it  cannot  claim  it  by  virtue  of  the  statutes  or 
by  the  terms  of  the  agreement.  It  must  come  into  a 
court  of  equity  which  has  always  had  jurisdiction  of 
forfeitures.  There  has  been  no  such  suit  instituted.  It 
is  to  be  noted  that  although  part  payment  has  been 
made  and  received  there  has  been  no  tender  or  offer 
by  appellant  to  return  this  sum. 

We  have  already  referred  to  appellant's  contention 
that  the  general  law  gives  the  Secretary  authority  to 
do  the  acts  attempted  herein. 

Together  with  the  sections  above  referred  to,  ap- 
pellant cites  (p.  7)  Standard  Oil  Co.  of  California  vs. 
United  States,  107  F.  (2d)  402.  The  case  is  of  interest 
in  that  it  discusses  the  powers  of  the  Secretary,  par- 
ticularly under  the  sections  cited.  The  case  itself  is 
of  little  relevance  here.  It  holds  that  where  the  United 
States  grants  public  lands  to  a  state,  reserving  those 
known  to  be  mineral,  the  decision  of  the  Secretary  that 
certain  lands  were  known  to  be  mineral  is  a  proper 
exercise  of  his  authority  to  administer  the  grant.  As 
the  court  points  out,  the  problem  in  the  case  was  ^'not 
what  authority  Congress  may  confer  upon  the  Secre- 
tary, but  what  authority  it  has  conferred  in  relation 
to  the  administration  of  this  grant."  The  court  reviews 
the  law  and  points  out  that  the  administration  requires 
the  decision  between  adverse  claimants  and  the  state 
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and  must  determine  facts  upon  which  the  rights  of 
the  state  depend  as  to  certain  sections  of  land.  The 
court  concludes: 

^^To  the  Secretary  is  delegated  in  all  such  mat- 
ters the  authority  of  deciding  as  a  fact  whether  a 
particular  section  or  any  part  of  it  falls  within  the 
grant  or  wdthin  an  exception.'' 

The  situation  might  be  analogous  to  the  instant  case 
if  the  question  involved  were  whether  as  a  fact  the 
appellees  had  not  been  settlers  on  the  land  for  twenty- 
one  years.  The  question  in  the  cited  case  was  whether 
the  specific  land  was  subject  to  the  grant. 

In  the  instant  case  the  problem  is  not  analogous. 
The  Secretary's  authority  to  administer  the  public  land 
laws  is  not  questioned;  nor  is  his  authority  to  admin- 
ister the  law  under  the  Act  of  1924;  nor  do  we  ques- 
tion the  authority  specifically  given  him  to  sell  the 
particular  land  in  question.  What  we  do  say  is  that 
it  is  not  part  of  his  authority  to  cancel  the  sale  and 
entry  under  the  general  grant  of  authority  to  him  nor 
under  the  1924  act  after  a  valid  sale  was  made  and 
entry  and  possession  taken  under  the  contract  by  the 
entrymen. 

Together  with  the  Standard  Oil  case,  appellant  cites 
Michigan  Land  S  Lumber  Co.  v.  Rust,  168  U.  S.  589, 
42  L.  Ed.  591.  The  case  merely  held  that  the  Land 
Department  had  power  to  determine  whether  certain 
lands  were  in  fact  swamp  lands.  The  title  in  the  state 
was  inchoate  until  this  was  finally  done.  The  swamp 
lands  had  been  granted  to  the  state.  The  opinion  points 
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to  and  relies  on  the  specific  statutory  authority  given 
to  the  Secretary  of  the  Interior  to  make  the  plats  of 
the  land  and  the  statute  which  set  forth  a  standard  of 
classification  to  be  followed.  The  court  also  relies  on 
certain  actions  of  the  state.  The  court  comments  that 
where  the  granting  act  specifically  provides  for  the 
issue  of  the  patent,  the  legal  title  remains  in  the  gov- 
ernment prior  to  its  issue.  The  court  continues  (168 
U.S.  593): 

*^It  is,  of  course,  not  pretended  that  when  an 
equitable  title  has  passed  the  Land  Department  has 
power  to  arbitrarily  destroy  that  equitable  title." 

The  case  of  Hawley  v.  Diller,  178  U.  S.  476,  44  L.  Ed. 
1157,  cited  by  appellant  (page  7),  was  a  suit  in  equity 
to  quiet  title  and  remove  a  cloud  on  the  basis  that  the 
entry  in  question  on  the  public  lands  was  made  by 
fraud.  The  act  provided  only  for  entry  by  one  in  good 
faith  for  his  own  benefit  and  not  for  speculation,  and 
set  forth  that  effect  to  the  provisions  of  the  act  should 
be  given  by  regulations  of  the  Commissioner  of  the 
General  Land  Office.  On  proof  of  the  fraud  the  Land 
Department  declared  the  entry  void.  This  it  had  power 
to  do  under  the  express  provisions  that  an  entry  might 
be  made  and  patent  issued  only  where  it  was  in  good 
faith,  etc.  As  the  court  states,  the  department  had 
authority 

^^to  inquire  w^hether  the  original  entry  was  in  con- 
formity with  the  act  of  Congress.  •  •  •  Of  course, 
that  department  could  not  arbitrarily  destroy  the 
equitable  title  acquired  by  the  ontr>Tiian,  and  lield 
by  him  or  his  assignee.'' 
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The  court  also  states  that  redress  can  always  be  had 
in  the  courts  when  the  officers  of  the  Land  Depart- 
ment have  held  from  a  pre-emptioner  his  rights,  when 
they  have  misconstrued  the  law,  or  when  any  fraud  or 
deception  was  practiced  which  affected  their  decision. 

See  Ilawley  vs.  Diller,  178  U.  S.  476,  490-493 ;  44 
L.  Ed.  1157,  1162,  1163; 

Sanford  vs.  Sanford,  139  U.  S.  642-647 ;  35  L.  Ed. 
290,  291,  11  Sup.  Ct.  Eep.  Qm. 

In  the  instant  case  the  entry  was  made  pursuant  to 
and  in  conformity  to  the  Act  of  1924.  There  is  no  pre- 
requisite to  its  validity  lacking  as  was  the  situation 
in  the  Hawley  case.  For  example,  we  are  not  concerned 
with  what  the  Secretary's  power  to  cancel  would  have 
been  if  appellees  had  failed  to  come  within  the  class 
to  which  the  benefits  of  the  act  were  extended  if,  say, 
they  were  not  in  fact  settlers  who  had  settled  on  the 
land  for  twenty-one  years  prior  to  the  act,  or  if  tliey 
had  practiced  fraud  in  their  sales  agreement.  It  was 
that  sort  of  thing  which  was  involved  in  the  cases  cited 
by  appellant  and  which  is  completely  non-existent  in 
the  instant  case. 

At  page  7  of  its  brief  appellant  cites  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  190  U.  S.  301.  That 
case  sustained  a  demurrer  to  and  dismissed  a  bill  to 
enjoin  interference  with  the  possession  of  public  land 
selected  by  the  claimant  in  lieu  of  land  relinquished 
in  a  forest  reservation.  The  suit  was  brought  at  a 
time  when  there  was  pending  before  the  Land  Depart- 
ment a  controversy  between  claimants.  The  court  points 


23 

out  that  the  claimant's  right  to  the  land  had  never 
been  determined  or  accepted  as  a  fact  by  the  proper 
officials  of  the  Land  Department.  The  local  officers  had 
no  authority  under  the  law  to  determine  if  the  selector 
were  qualified  and  if  the  terms  of  the  statute  had  been 
complied  with.  A  contest  as  to  that  fact  was  presented 
to  the  land  Department.  The  court  held  that  under  such 
circumstances  the  court  was  not  justified  in  settling 
the  question  of  whether  the  claimant  had  ever  made  a 
proper  selection.  The  lack  of  relevance  of  this  case  is 
apparent.  The  court  merely  held  that  it  would  not 
determine  the  claimant's  title  as  against  a  protestant 
when  the  determination  of  the  claimant's  initial  right 
remained  pending  and  undetermined  before  the  Land 
Department.  The  claimant's  assertion  of  an  equitable 
title  was  shown  to  be  at  that  stage  no  more  than  that 
claimant  had  done  certain  things  and  that  the  local 
office  had  certified  that  the  land  in  question  was  open 
to  settlement  as  far  as  the  local  books  showed.  There 
had  not  been  the  action  by  the  proper  officials  sucli  as 
would  give  an  undisputed  basis  to  his  claim. 
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CONGRESS  DID  NOT  AUTHORIZE  THE  CAN- 
CELLATION OF  DEFENDANT'S  ENTRY  OR 
CONTRACTS  OF  PURCHASE  AS  IN  THE  CASE 
OF  HOMESTEADS,  DESERT  LAND  ENTRIES 
AND  SIMILAR  PUBLIC  LAND  ACTS 

The  Homestead  Act  (Section  2297,  U.S.  Revised 
Statutes)  expressly  provides  for  the  cancellation  of 
homestead  entries.  The  section  reads: 

^^If,  at  any  time  after  the  filing  of  the  afi&davit, 
as  required  in  section  twenty-two  hundred  and 
ninety,  and  before  the  expiration  of  the  five  years 
mentioned  in  section  twenty-two  hundred  and  nine- 
ty-one, it  is  proved,  after  due  notice  to  the  settler, 
to  the  satisfaction  of  the  register  of  the  land-ojSice, 
that  the  person  having  filed  such  affidavit  has  ac- 
tually changed  his  residence,  or  abandoned  the  land 
for  more  than  six  months  at  any  time,  then  and  in 
that  event  the  land  so  entered  shall  revert  to  the 
Government;  Provided,  That  where  there  may  be 
climatic  reasons  the  Commissioner  of  the  General 
Land  Office  may,  in  his  discretion,  allow  the  settler 
twelve  months  from  the  date  of  filing  in  which  to 
commence  his  residence  on  said  land  under  such 
rules  and  regulations  as  he  may  prescribe.'' 

Congress   likewise   provided   for   a    cancellation   and 

forfeiture  of  lands  entered  under  the  Desert  Land  Act. 

Section  5  of  the  act  of  March  3,  1891,  26  Stats.  1096, 

provides  among  other  things: 

*^If  any  party  who  has  made  such  application 
shall  fail  during  any  year  to  file  the  testimony 
aforesaid  (the  proof  of  improvements,  cultivation, 
map,  etc.),  the  lands  shall  revert  to  the  United 
States  and  the  25c  advance  payment  shall  be  for- 
feited to  the  United  States  and  the  entry  shall  be 
cancelled." 

Without   extending  the   illustration   beyond   the   two 

foregoing  instances,  it  is  clearly  shown  that  the  Sec- 
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retary  of  the  Interior  was  not  authorized  by  Congress 
to  cancel  these  contracts  of  sale.  The  remedy  appears 
to  be  the  enforcement  of  the  payment  of  the  purchase 
price.  If  Congress  intended  that  the  contracts  of  sale 
should  be  cancelled  after  they  had  been  entered  into, 
certainly  they  would  have  provided,  as  they  did  in 
the  Homestead  and  Desert  Land  Acts,  for  authority 
to  cancel  and  a  reversion  of  the  land  to  the  United 
States. 

The  defendants  (appellees)  cannot  be  ejected  be- 
cause ejectment  depends  upon  the  right  of  possession 
when  the  action  is  commenced,  and  the  plaintiff  did 
not  have  such  immediate  right. 

Hutchison  vs.  Coonley,  70  N.  E.  686  ; 
Schoolfield  vs,  Rhodes,  82  Fed.  153 ;  27  C.  C.  A. 

95; 
Smith  vs.  McCann,  16  Law  Ed.  714; 
Coles  vs.  Meskimen,  85  Pac.  67 ; 
Goldsmith  vs.  Smith,  21  Fed.  611. 

The  Secretary  of  the  Interior  and  similar  officers 
cannot  arbitrarily  adopt  rules  in  excess  of  the  express 
authority  given  by  an  act  of  Congress.  The  rules  and 
regulations  adopted  must  be  authorized  by  the  act  of 
Congress  under  which  the  same  are  promulgated  and 
any  rule  or  regulation  purporting  to  assume  or  take 
power  in  excess  of  the  statute  is  void. 

Morrill  vs.  Jones,  106  U.  S.  466 ; 

Campbell  vs.   U.S.,  107  U.S.  407;   27   Law  Ed. 

592; 
Williamson  vs.  U.  S.,  207  U.  S.  425 ;  52  Law  Ed. 

278; 
Meads  vs.  U.  S.,  81  Fed.  684. 
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It  was  thus  held  that  the  requirements  of  Section 
1640,  Title  43,  U.  S.  C.  A.,  as  to  proof  by  homestead 
entrymen  of  cultivation  and  residence  by  two  credible 
witnesses  could  not  be  enlarged  by  rules  and  regula- 
tions. 

U,  8.  vs.  George,  228  U.  S.  14,  57  Law  Ed.  712. 
In  the  last  cited  case,  the  court  said  in  construing 

what  is  now  Section  22  of  Title  5,  U.  S.  C.  A.  and  Sec- 
tions 2  and  1201  of  Title  43  U.  S.  C.  A.,  that  the  statutes 
confer  administrative  power  only  and  legislative  power 
cannot  be  exercised  under  the  guise  of  regulation. 

The  property  of  the  United  States  cannot  be  dis- 
posed of  except  in  the  manner  provided  by  law  and  no 
public  officer  or  department  without  express  authority 
from  Congress  has  the  right  to  dispose  of  government 
property. 

Lear  vs.  U.  8.,  50  Fed.  65  ; 

Flores  vs.  U.  8.,  18  Court  of  Claims  352. 
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CONTRACTS  BETWEEN  THE  UNITED 
STATES  AND  ITS  CITIZENS  ARE  GOVERNED 
BY  THE  SAME  GENERAL  RULES  AS  APPLY 
IN  CASE  OF  CONTRACTS  BETWEEN  THE 
INDIVIDUALS 
It  is  the  rule  that  when  the  United  States  comes 
into  court,  it  does  so  under  the  same  general  rules  as 
any  other  suitor. 

Folk  vs.  U.  8.,  233  Fed.  177-191  (C.  C.  A.  8,  1916) ; 
State  vs.  Towessnute,  154  Pac.  805 ; 
U.  S.  vs.  Arredondo,  31  U.  S.  691,  8  Law  Ed.  547 ; 
Brent  vs.  Bank  of  Washington^  10  Peters  596;  9 

Law  Ed.  547 ; 
Reading   Steel   Casing    Co.    vs.    U.  S.y   268   U.  S. 

186;  68  Law.  Ed.  907; 
Cory  Bros.  Inc.  vs.  U.S.,  51  Fed.   (2)   1010; 
U.S.  vs.  American  Sales  Corp.,  27  Fed.  (2)  389; 

74  Law  Ed.  625; 
U.  S.  vs.  Oklahoma  Gas  &  Electric  Company,  291 

Fed.  575; 
U.  S.  vs.  Bostwick,  94  U.  S.  53 ;  24  Law  Ed.  65. 

By  the  terms  of  the  act  of  June  7,  1924,  the  Sec- 
retary was  given  the  power  to  sell  the  lands  in  suit 
to  a  particular  class  of  settlers  and  that  power  is  not 
questioned.  The  Secretary  did  enter  into  a  contract 
for  the  sale  of  said  lands  on  credit  payments  and  the 
transaction  is  so  construed  in  the  plaintiff's  complaint. 
The  United  States  having  entered  into  a  contract  under 
the  express  authority  of  Congress  is  required  to  follow 
the  requirements  of  the  Congressional  Act.  Once  the 
Government  has  entered  into  a  contract,  it  is  bound 
thereby. 

Missouri  Pacific  Bailroad  Company  vs.  U.  S.,  63 

Court  of  Claims  341; 
Bush  vs.  U.  S.,  52  Court  of  Claims  199 ; 
Sutton  vs.  U.S.,  256  U.  S.  575;  65  Law  Ed.  1099. 
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THE  CONDUCT  OF  THE  DEPARTMENT  OF 
THE  INTERIOR  WITH  REFERENCE  TO 
THESE  LANDS  AND  ITS  VARIOUS  REPORTS 
TO  THE  SECRETARY  OF  THE  INTERIOR  AND 
TO  THE  CONGRESSIONAL  COMMITTEES  JUS- 
TIFIED THE  SETTLERS  IN  BELIEVING  THAT 
CONGRESS   WOULD   GRANT   THEM   RELIEF 

It  is  a  familiar  rule  of  contracts  that  where  one 
party  has  been  led  to  believe  by  the  conduct  of  the 
other  that  a  delay  in  the  performance  will  not  subject 
the  contract  to  cancellation,  he  is  justified  in  relying 
thereon.  There  is  in  the  record  in  this  case,  a  transcript 
of  the  hearings  before  the  Committee  on  Indian  Affairs 
of  the  United  States  Senate,  75th  Congress,  First  Ses- 
sion, Senate  Bill  840.  It  will  be  found  that  in  the  letter 
already  referred  to  in  this  brief  dated  December  19, 
1921,  page  15  of  the  pamphlet,  the  appraisement  values 
of  the  land  made  by  three  persons  selected  by  the 
Secretary  of  the  Interior,  were  deemed  excessive  and 
that  a  recommendation  was  made  by  new^  appraisers 
that  the  land  values  be  reduced  so  as  to  give  the  settlers 
some  of  the  benefits  of  their  work  and  labor  in  im- 
proving the  land  and  in  the  construction  of  improve- 
ments. 

It  is  also  recognized  that  the  white  settlers  were 
actually  on  the  land  long  prior  to  March  23,  1874,  the 
date  of  the  Executive  Order  creating  the  Indian  Res- 
ervation and  in  good  faith,  believing  that  they  had  a 
right  to  occupy  the  lands  because  the  adjacent  lands 
had   been    selected   bv   the    state   and   bv   the   railroad 
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company  and  patents  were  theretofore  or  thereafter 
issued,  even  though  such  land  was  situated  within 
the  exterior  boundaries  of  the  reservation,  delineated 
by  map  but  not  marked  on  the  ground.  It  will  also 
be  noted  that  while  the  settlers  were  attempting  to 
obtain  more  favorable  terms  from  Congress  that  no 
action  was  taken  upon  contracts  made  pursuant  to  the 
Act  of  June  7,  1924.  Then  came  the  Act  of  December 
28,  1928—43  U.  S.  C.  A.  1068  and  1068A.  This,  natu- 
rally, led  the  settlers  to  believe  that  they  would  ulti- 
mately receive  favorable  consideration  while  the  matter 
was  pending.  It  is  recognized  by  everyone  familiar  with 
the  situation  that  the  equities  of  these  white  settlers 
are  real. 

There  is  no  question  that  forfeitures  are  not  favored 
and  that  they  may  be  waived  expressly  or  impliedly : 

*^If  a  contract  includes  provisions  which,  if  not 
complied  with,  involves  a  forfeiture,  and  the  party 
for  whose  benefit  the  provision  is  inserted,  know- 
ing the  other  party  is  not  complying  with  them, 
makes  no  objection  and  acquiesces  therein,  he 
waives  the  forfeiture." 

Hearsh  vs.  German  Fire  Ins.  Co.,  110  S.  W.  23 
(Mo.). 

The  courts  are  extremely  reluctant  to  declare  for- 
feiture and,  as  stated  in  New  York  Life  Ins.  Co.  vs. 
Eggleston,  24  Law  Ed.  841: 

'^Courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive  a 
forfeiture. ' ' 

Mr.  Justice  Brewer  stated  in  the  case  of  Tarpey  vs. 
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Madsen,  178  U.  S.  215-220,  20  Sup.  Ct.  849-850,  44  L. 
E.  1042,  in  referring  to  the  rights  of  the  settler: 

"And  in  this  respect  we  must  notice  the  oft- 
repeated  declaration  of  this  court  that  ^the  law 
deals  tenderly  with  one  who,  in  good  faith,  goes 
upon  the  public  lands  with  a  view  of  making  a 
home  thereon.' 

Ard  vs.  Brandon,  156  U.  S.  537,  543,  15  Sup.  Ct. 

406,  39  L.  Ed.  524; 
Northern  Pac.  Railroad  vs.  Ainacker,  175  U.  S. 

564,  567,  20  Sup.  Ct.  236,  44  L.  Ed.  274. 

"With  this  declaration,  in  all  its  fullness,  we 
heartily  concur,  and  have  no  desire  to  limit  it  in 
any  respect;  and  if  Olney,  the  original  entryman, 
was  pressing  his  claims,  every  intendment  should 
be  in  his  favor,  in  order  to  perfect  the  title  which 
he  was  seeking  to  acquire." 
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ALTHOUGH  THE  UNITED  STATES  SEEKS  TO 
CANCEL  AND  FORFEIT  THE  APPELLEES' 
INTERESTS  IN  THE  LAND  AND  IMPROVE- 
MENTS, IT  HAS  NOT  RETURNED  OR  OF- 
FERED TO  RETURN  TO  THE  SETTLERS 
THE  MONEY  ALREADY  PAID  BY  THEM  OR 
EXPENDED  FOR  IMPROVEMENTS 

On  May  8,  1925,  when  the  appellees  filed  their  ap- 
plications for  the  purchase  of  the  lands  in  suit,  each 
of  them  paid  in  cash  one-fourth  of  the  appraisal  price 
conformable  with  the  regulations  and  telegram  ap- 
proved by  the  Secretary  of  Interior  May  1,  1925,  to 
the  Register  at  Carson  City. 

If  the  United  States  prevails  in  this  action  it  means 
the  appellees  will  suffer  a  forfeiture  of  the  money  paid 
as  well  as  a  forfeiture  of  the  value  of  the  improve- 
ments on  the  land. 

Where  no  fraud  is  charged  or  claimed  by  the  United 
States,  the  money  paid  must  be  tendered  and  returned 
if  a  forfeiture  is  sought. 

U.  S.  vs.  White,  17  Fed.  561 ; 

U.S.  vs.  Budd,  43  Fed.  630; 

U.S.  vs.  Budd,  144  U.  S.  154,  36  L.  Ed.  384; 

People  vs.  Bryan,  14  Pac.  893   (Cal.)  ; 

People  vs.  Morris,  19  Pac.  378  (Cal.). 

In  People  vs.  Bryan,  supra,  the  court  distinguishes 
the  case  of  U.S.  vs.  Minor,  114  U.S.  238,  by  stating 
that  in  the  Minor  case  the  patent  was  cancelled  for 
actual  fraud. 
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We  are  aware  of  other  cases  holding  that  where 
the  property  was  obtained  by  fraud  the  equity  rule 
requiring  the  tender  and  return  of  the  money  paid 
does  not  apply.  However,  in  the  instant  case  the  ap- 
plications and  sales  were  all  lawfully  made;  and  plain- 
tiff does  not  contend  otherwise. 

In  U.  S.  vs.  Budd,  43  Fed.  630  (supra)  the  court  said: 

'^In  considering  the  merits  of  the  first  of  the 
several  grounds  for  canceling  the  patent,  it  is  im- 
portant to  keep  in  mind  that  this  is  not  like  a 
proceeding  to  rescind  a  contract.  The  government 
has  not  offered  to  return  the  moyiey  it  received 
for  the  land;  and,  ivhile  it  seeks  to  he  restored  to 
its  original  title  and  possession,  it  does  not  pray 
to  have  the  parties  on  both  sides  placed  in  the 
position  which  they  occupied  before  its  officers  and 
agents  granted  Budd's  application  to  enter  the  land 
under  this  statute,  and  accepted  the  money.  The 
case  is  prosecuted  to  secure  an  absolute  forfeiture 
of  all  the  defendants'  interests  in  the  land,  as  ivell 
as  the  money  paid  for  it,  and  proceeded  under  the 
theory  that  whatever  is  illegal  and  tvrong  in  the 
transaction  is  chargeable  solely  to  the  defendants. 
Xow,  if  all  that  is  claimed  by  the  government  as 
constituting  the  first  ground  for  canceling  the  pat- 
ent, both  as  matter  of  fact  and  of  law,  were  con- 
ceded, the  court  would  be  unable  to  find  any  such 
fraud  intended,  or  misconduct  on  the  part  of  the 
defendants,  as  would  afford  either  legal  or  equit- 
able cause  for  the  confiscation  of  their  property. 
At  most  it  is  only  claimed  that  this  particular  land, 
by  reason  of  having  been  once  offered  at  public 
sale,  is  excluded  from  sale  under  the  Act  of  June 
3,  1878.  If  this  is  so,  the  sale  of  it  to  Budd  under 
that  statute  was  an  error,  but  only  an  error,  and 
one  for  which  the  officers  and  agents  of  the  gov- 
ernment are  chiefly  responsible;  for  upon  them  is 
cast  the  duty  of  administering  the  law  according 
to  its  provisions,  and  of  holding  all  persons  seek- 
ing to  obtain  title  to  lands  from  the  government 
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to  a  compliance  with  the  laws  and  regulations 
prescribed  for  the  determination  of  their  rights. 
When  the  government  of  the  United  States  seeks 
relief  from  a  court  of  equity,  it  is  as  much  bounden 
as  any  individual  suitor  by  the  rules  of  equity;  it 
can  obtain  such  relief  only  when  entitled  to  it  upon 
principles  of  equity  and  good  conscience.  U.  S.  vs. 
White,  17  Fed.  Rep.  273,  8  Sup.  Ct.  Rep.  850.  It 
cannot,  to  correct  a  mere  error  in  a  transaction  not 
tainted  with  crime  and  fraud,  perpetrate  so  grave 
a  wrong  on  its  part  as  to  deprive  its  adversary  of 
valuable  property  or  a  sum  of  money  without  any 
compensation  or  equivalent  therefor.  If  this  were 
a  suit  between  two  private  individuals  the  plaintiff 
would  not  be  equitably  entitled  to  a  rescission  of 
his  contract  and  restoration  of  his  title  to  the  land 
without  first  on  his  part  repaying  the  purchase 
money  which  he  had  received;  and  by  the  same 
rules  of  equity  and  justice  the  right  to  the  govern- 
ment to  recover  this  land,  and  also  to  hold  the 
purchase  money  paid  for  it,  must  be  denied,  unless 
a  forfeiture  of  the  defendant's  rights  on  the  ground 
of  fraud  or  willful  misconduct  can  be  shown.'' 
(Italics  ours.) 

LANDS  OF  APPELLEE,  M.  P.  DEPAOLI 

It  will  be  noted  in  the  record  that  live  cases  were 
consolidated  for  the  purpose  of  trial  (R.  120-121).  See 
also  opinion  and  decision  of  the  court   (R.  40). 

It  is  desired  to  point  out  certain  testimony  with 
reference  to  the  entry  of  M.  P.  Depaoli,  who  paid  the 
full  purchase  price  for  his  lands,  the  money  being 
accepted  by  the  Register  and  Receiver  and  deposited 
in  the  United  States  Treasury.  After  the  commence- 
ment of  these  cases,  the  money  paid  by  Mr.  Depaoli 
was  tendered  back  to  him  but  he  refused  to  accept 
the  same  and  the  money  is  still  held  by  the  United 
States. 
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The  testimony  of  Mr.  M.  P.  Depaoli  concerning  the 
pa^Tnent  of  the  purchase  price  in  full  appears  in  the 
record  at  pages  234  to  241  inclusive. 

At  page  238  of  the  Record,  the  following  appears : 

''Q.  Have  you  made  any  payment  to  the  Land 
Office  at  Carson  City  for  this  land  under  the  entry 
that  you  made  in  1925! 

A.  Yes,  I  did. 

Q.  To  whom  did  you  pay  the  money? 

A.  The  United  States  Land  Office,  Carson  City. 

Q.  Did  you  obtain  a  receipt  for  it! 

A.  Yes,  sir. 

Q.  Up  to  the  time  until  after  this  suit  had  been 

filed,  did  you  receive  any  money  that  had  ever  been 
tendered  back  to  you. 

A.    No. 

Q.  Did  you  recently,  just  a  few  days  ago,  or  a 
few  weeks  ago,  receive  a  letter  tendering  this 
money  back  to  you! 

A.  Not  the  money  I  paid  in  1925. 

Q.  I  mean  the  full  pajmient  under  your  contract. 

A.  Yes. 

Q.  What  did  you  do  with  the  check  that  came! 

A.  Returned  it  to  its  original  source." 


At  page  239  of  the  Record: 

**Q.  How  much  money  did  you  pay  into  the  Land 
Office  under  your  contract  of  purchase,  the  final 
payment  ? 

A.    $5,116.62,  something  like  that;  I  don't  know.'' 
It  will  also  appear  from  the  Record  (pages  239-240) 
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that  the  United  States  held  the  money  until  April,  1939, 
after  the  filing  of  this  suit  and  tendered  back  to  Mr. 
Depaoli  a  government  check  for  $5,116.62,  which  Mr. 
Depaoli  promptly  returned  to  the  United  States.  In 
the  foregoing  respect,  the  case  of  Mr.  Depaoli  differs 
somewhat  from  the  other  four  cases  in  that  the  plaintiff 
refused  to  accept  the  moneys  tendered  by  the  other 
settlers  whose  lands  are  involved  in  the  suits  in  ques- 
tion on  the  grounds  that  the  entries  had  been  cancelled 
when  the  offer  was  made.  The  Government  relies  upon 
its  cancellation  and  refuses  to  accept  the  balance  of  the 
purchase  price. 

CONCLUSION 

In  view  of  the  fact  that  Congress,  as  well  as  the 
Department  of  the  Interior,  has  recognized  the  equities 
of  settlers  and  their  continuous  effort  to  perfect  the 
titles  to  the  lands  involved  in  the  suit  in  question,  it 
is  respectfully  submitted  that  the  entries  should  not 
be  cancelled  and  the  settlers  ejected  from  the  premises, 
thereby  working  a  forfeiture  of  the  moneys  already 
paid  by  them  as  well  as  the  moneys  expended  by  them 
and  their  ancestors  in  the  development  of  the  lands 
from  a  raw  state  and  in  the  construction  of  homos  and 
other  improvements. 

Under  the  terms  of  the  Act  of  June  7,  1924,  it  would 
seem  that  the  interest  of  the  United  States  can  be  pro- 
tected by  a  suit  to  recover  the  balance  of  the  moneys 
due  but  even  that  is  unnecessary  in  that  the  appellees 
stand  ready  and  willing  at  this  time  to  pay  the  bal- 
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ance  of  the  purchase  price,  notwithstanding  they  feel 
that  the  Secretary  of  the  Interior  has  erred  in  refus- 
ing to  recognize  their  equities  resulting  from  the  value 
of  their  improvements  on  the  lands  and  has  included 
the  value  of  the  improvements  in  the  appraisal  figures. 
It  will  be  particularly  noted  in  conclusion  that  the 
moneys  already  paid  by  the  appellees  far  exceed  the 
value  placed  upon  similar  lands  by  the  United  States 
in  disposing  of  lands  to  settlers. 

Dated:  February  18,  1942. 

Eespectfully  submitted, 

William  M.  Kearney, 
Douglas  A.  Busey, 
Robert  Taylor  Adams, 

Attorneys  for  Appellees. 
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APPENDIX  A 

CHAPTER   25A,— Lands   Held   Under   Color   of   Title 

(New) 

1068.  LANDS  HELD  IN  ADVERSE  POSSES- 
SION; ISSUANCE  OF  PATENT;  RESERVATION 
OF  MINERALS;  CONFLICTING  CLAIMS.  When- 
ever it  shall  be  shown  to  the  satisfaction  of  the  Secre- 
tary of  the  Interior  that  a  tract  of  public  land,  not 
exceeding  one  hundred  and  sixty  acres,  has  been  held 
in  good  faith  and  in  peaceful,  adverse,  possession  by 
a  citizen  of  the  United  States,  his  ancestors  or  grantors, 
for  more  than  twenty  years  under  claim  or  color  of 
title,  and  that  valuable  improvements  have  been  placed 
on  such  land,  or  some  part  thereof  has  been  reduced 
to  cultivation,  the  Secretary  may,  in  his  discretion, 
upon  the  payment  of  not  less  than  $1.25  per  acre,  cause 
a  patent  to  issue  for  such  land  to  any  such  citizen : 
Provided,  That  where  the  area  so  held  is  in  excess  of 
one  hundred  and  sixty  acres  the  Secretary  may  deter- 
mine what  particular  subdivisions,  not  exceeding  one 
hundred  and  sixty  acres,  may  be  patented  hereunder: 
Provided  further.  That  coal  and  all  other  minerals 
contained  therein  are  hereby  reserved  to  the  United 
States;  that  said  coal  and  other  minerals  shall  be  sub- 
ject to  sale  or  disposal  by  the  LTnited  States  under 
applicable  leasing  and  mineral  land  laws,  and  per- 
mittees, lessees,  or  grantees  of  the  United  States  shall 
have  the  right  to  enter  upon  said  lands  for  the  purpose 
of  prospecting  for  and  mining  such  deposits :  And  pro- 
vided further.  That  no  patent  shall  issue  under  the 
provisions  of  this  chapter  for  any  tract  to  which  there 
is  a  conflicting  claim  adverse  to  that  of  the  applicant, 
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unless?  and  until  such  claim  shall  have  been  finally 
adjudicated  in  favor  of  such  applicant.  (Dec.  22,  1928, 
c.  47,  p.  1,  45  Stat.  1069.) 

1068a  SAME;  appraisal.  Upon  the  filing  of  an  ap- 
plication to  purchase  any  lands  subject  to  the  operation 
of  this  chapter,  together  with  the  required  proof,  the 
Secretary  of  the  Interior  shall  cause  the  lands  de- 
scribed in  said  application  to  be  appraised,  said  ap- 
praisal to  be  on  the  basis  of  the  value  of  such  lands 
at  the  date  of  appraisal,  exclusive  of  any  increased 
value  resulting  from  the  development  or  improvement 
of  the  lands  by  the  applicant  or  his  predecessors  in 
interest,  and  in  such  appraisal  the  Secretary  shall  con- 
sider and  give  full  effect  to  the  equities  of  any  such 
applicant.  (Dec.  22,  1928,  c.  47,  p.  2,  45  Stat.  1070.) 
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APPENDIX  B 

ACT  OF  JUNE  7,  1924 

That  the  Secretary  of  the  Interior  is  hereby  autho- 
rized to  sell  to  settlers  or  their  transferees,  under  such 
terms,  conditions,  and  price  per  acre  as  the  said  Sec- 
retary may  prescribe,  any  lands  in  the  Pyramid  Lake 
Indian  Reservation,  in  the  State  of  Nevada,  that  have 
been  settled  upon,  occupied,  and  improved  by  said 
settlers  and  their  transferees  in  good  faith  for  a  period 
of  twenty-one  years  or  more  immediately  preceding 
the  passage  of  this  Act:  Provided,  that  no  more  than 
six  hundred  and  forty  acres  shall  be  sold  to  any  one 
person  or  corporation:  Provided  further.  That  said 
sales  shall  be  by  private  cash  entry  after  it  has  been 
shown  to  the  satisfaction  of  the  Secretary  of  the  In- 
terior that  the  lands  applied  for  have  been  settled 
upon,  occupied,  and  improved  as  required  by  this  Act, 
and  in  addition  to  such  price  per  acre  as  may  be  fixed 
by  the  Secretary  of  the  Interior  all  entrymen  here- 
under shall  pay  the  same  fees  and  commissions  as  pro- 
vided by  law  where  public  lands  are  disposed  of  at 
$1.25  per  acre.  The  proceeds  of  said  sales  shall  be 
deposited  in  the  Treasury  of  the  United  States  and 
be  subject  to  appropriations  by  Congress  for  the  Piute 
Indians  of  the  said  Pyramid  Lake  Indian  Reservation. 

2.  That  the  Secretary  of  the  Interior  is  also  autho- 
rized to  have  a  survey  and  plat  made  of  the  town  of 
Wadsworth,  in  said  Pyramid  Lake  Indian  Reservation, 
and  thereafter  sell  the  unpatented  lands  embraced  in 
the  said  town  as  provided  for  by  section  2384  of  the 
Revised   Statutes   of  the   United   States,   and   on   com- 
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pliance  with  said  statute  the  purchasers  of  the  lots 
shall  acquire  title  as  provided  for  by  the  said  statute : 
Provided,  That  any  lands  within  the  limits  of  said 
town  used  for  Indian  school  purposes  or  for  other 
public  use  for  Indians  shall  be,  and  the  same  are 
hereby,  reserved  from  said  town  site,  and  the  Secre- 
tary of  the  Interior,  upon  payment  to  him  of  the  sum 
of  $100,  is  hereby  authorized  to  convey  by  patent  to 
the  board  of  county  commissioners  of  Washoe  County, 
Nevada,  or  other  proper  school  officials  of  the  town 
of  Wadsworth,  Nevada,  the  lands  now  known  as  lots 
thirty-eight  to  forty-seven,  inclusive,  of  block  two  in 
said  town  of  Wadsworth,  as  surveyed  in  1898  by  T.  K, 
Stewart:  Provided  further.  That  if  there  are  any  In- 
dians residing  in  said  to^vn  and  in  possession  of  and 
claiming  any  lots  therein  they  shall  have  the  same 
rights  of  purchase  under  the  said  statute  as  white 
citizens.  The  proceeds  of  the  sale  of  lands  in  said  town 
shall  also  be  deposited  in  the  Treasury  of  the  United 
States  and  be  used  by  the  Secretary  of  the  Interior 
for  the  Piute  Indians  of  the  Pyramid  Lake  Indian 
Eeservation,  and  the  proceeds  derived  from  the  sale 
of  lands  under  section  1  of  this  Act  are  hereby  made 
available  for  use  by  the  Secretary  of  the  Interior  in 
making  such  surveys  or  resurveys  within  the  said  town 
site  of  Wadsworth  as  may  be  necessary  to  carry  out 
the  provisions  of  this  Act. 

3.  That  titles  to  lands  in  said  Pyramid  Lake  Indian 
Reservation  acquired  by  patents  heretofore  issued  by 
the  United  States  to  any  Railroad  company,  individual, 
or  the  State  of  Nevada,  or  by  certification  to  the  State 
of  Nevada,  are  hereby  confirmed. 

4.  All  sales  in  accordance  with  section  1  of  this  Act 
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shall  be  made  through  the  local  land  office  within  ninety 
days  after  the  price  of  the  land  shall  have  been  fixed 
by  the  Secretary  of  the  Interior:  Provided,  That  where 
entry  is  not  made  within  the  time  specified,  the  United 
States  shall  enter  upon  the  premises  and  take  posses- 
sion thereof  for  the  use  and  benefit  of  the  Piute  Indians 
of  the  Pyramid  Lake  Indian  Reservation. 
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RUSSELL  P.  TYLER,  Esq., 
MARSHALL  B.  WOODWORTH,  Esq., 

Russ  Building 

San  Francisco,  California 

Attorneys  for  Plaintiffs  and  Appellants, 

MORSE  ERSKINE,  Esq., 
G.  D.  SCHILLING,  Esq., 
LOUIS  FERRARI,  Esq., 
MESSRS.  KEYES  AND  ERSKINE, 

625  Market  Street 

San  Francisco,  California 

Attorneys  for  Defendant  and  Appellee. 


2  Virginia  Davis  Hartman,  et  al. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

Civil  No.  21021-R 

VIRGINIA  DAVIS  HARTMAN  and  MARGA- 
RET DAVIS  RICHARDSON, 

Plaintiffs, 
vs. 

HAROLD  F.  DAVIS,  BANK  OF  AMERICA  NA- 
TIONAL TRUST  &  SAVINGS  ASSOCIA- 
TION et  al.. 

Defendants. 

STIPULATION  AS  TO  BANK  OF  AMERICA 

NATIONAL    TRUST    &    SAVINGS    ASSO- 
CIATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  attorneys  for  plaintiffs  and  the  attorneys  for 
defendant.  Bank  of  America  National  Trust  &  Sav- 
ings Association,  that,  on  the  filing  of  the  mandate 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  the  above-entitled  case  dismissing  without 
prejudice  the  appeal  heretofore  taken  by  plaintiffs 
from  the  minute  order  of  the  above-entitled  Court 
sustaining  the  motion  to  dismiss  of  said  defendant. 
Bank  of  America  National  Trust  &  [1*]  Savings 
Association,  the  above-entitled  Court  having  made 
and   entered   its   minute   order   on    May   28,    1941, 

•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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granting  said  motion  to  dismiss,  with  leave  to  plain- 
tiffs of  twenty  days  within  which  to  amend,  and 
plaintiffs  declining  and  having  failed  to  further 
amend  said  second  amended  complaint,  the  attor- 
neys for  said  defendant  Bank  may  file  a  final  order, 
judgment  and/or  decree  granting  said  motion  to 
dismiss   plaintiffs'   second   amended    complaint. 

San  Francisco,  California,  September  16,  1942. 
MARSHALL  B.  WOODWORTH, 
RUSSELL  P.  TYLER, 

Attorneys  for  Plaintiffs. 

LOUIS  FERRARI, 
KEYES  &  ERSKINE, 
By  MORSE  ERSKINE, 

Attorneys  for  Defendant,  Bank 
of  America  N.  T.  &  S.  A. 
So  Ordered: 

A.  F.  ST.  SURE, 

U.  S.  District  Judge. 

[Endorsed] :  Filed  Sep.  17,  1942.  [2] 


4  Virginia  Davis  Hartman,  et  ah 

In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  21021-R 

VIRGINIA  DAVIS  HARTMAN  and  MARGA- 
RET DAVIS  RICHARDSON, 

Plaintiffs, 
vs. 


HAROLD  F.  DAVIS,  et  al. 


Defendants. 


ORDER  AND  DECREE  DISMISSING  ACTION 
AS  TO  ONE  DEPENDANT 

Bank  of  America  National  Trust  and  Savings 
Association,  one  of  the  defendants  in  the  above  enti- 
tled action,  having  made  a  motion  to  dismiss  the  sec- 
ond amended  complaint  of  the  plaintiffs  in  the  said 
action  as  against  the  said  Bank,  and  this  court  hav- 
ing made  an  order  dismissing  the  said  complaint 
but  granting  the  said  plaintiffs  leave  to  amend,  and 
the  said  plaintiffs  having  refused  to  amend. 

Now,  Therefore,  it  is  hereby  Ordered,  Adjudged 
and  Decreed  that  the  said  second  amended  com- 
plaint of  the  plaintiffs  as  against  the  said  Bank  bo 
and  the  same  hereby  is  dismissed. 

Dated:  September  16,  1942. 

A.  P.  ST.  SURE, 
District  Judge. 

[Endorsed]:  Piled  Sept.  17,  1942.  [3] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Now  come  Virginia  Davis  Hartman  and  Marga- 
ret Davis  Eichardson,  the  plaintiffs  in  the  above- 
entitled  suit,  and  hereby  appeal  from  the  final  order 
and  judgment  of  the  above-entitled  Court  made  and 
entered  on  the  16th  day  of  September,  1942,  sustain- 
ing the  motion  to  dismiss  of  the  defendant,  Bank 
of  America  National  Trust  &  Savings  Association, 
to  plaintiffs'  Second  Amended  Complaint;  that  said 
defendant,  Bank  of  America  National  Trust  &  Sav- 
ings Association,  is  the  appellee;  that  said  appeal  is 
being  taken  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

San  Francisco,  California. 

RUSSELL  P.  TYLER, 
MARSHALL  B.  WOODWORTH, 
Attorneys  for  Plaintiff  and  Ap- 
pellants. 
Receipt  of  Service. 

[Endorsed]:  Filed  Oct.  22,  1942.  [4] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  all  men  by  these  presents:  That  we,  Vir- 
ginia Davis  Hartman  and  Margaret  Davis  Rich- 
ardson, as  principals,  and  New  Amsterdam  Casualty 


6  Virginia  Davis  Hartman,  et  al. 

Company,  as  sureties,  are  held  and  firnily  bound 
unto  Bank  of  America  National  Trust  &  Savings 
Association,  in  the  full  and  just  sum  of  Two  Hun- 
dred and  Fifty  ($250.00)  Dollars  to  be  paid  to  the 
said  Bank  of  America  National  Trust  &  Savings 
Association,  its  certain  attorney,  executors,  admin- 
istrators or  assigns;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  by 
these  presents.  Sealed  with  our  seal  and  dated  this 
8th  day  of  October,  1942  in  the  year  of  our  Lord 
One  Thousand  Nine  Hundred  and  Forty  Two. 

Whereas,  lately  as  a  District  Court  of  the  United 
States,  for  the  Northern  District  of  California, 
vSouthem  Division,  in  suit  depending  in  said  Court, 
between  Virginia  Da^ds  Hartman  [5]  and  Margaret 
Davis  Richardson,  plaintiffs  and  appellants,  and 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, defendant  and  appellee,  an  order  and  judg- 
ment sustaining  the  motion  to  dismiss  of  Bank  of 
America  National  Trust  &  Savings  Association,  de- 
fendant and  appellee,  was  rendered  against  the  said 
Virginia  Davis  Hartman  and  Margaret  Davis  Rich- 
ardson, plaintiffs  and  appellants,  and  the  said  Vir- 
ginia Davis  Hartman  and  Margaret  Davis  Richard- 
son, plaintiffs  and  appellants,  having  filed  a  notice 
of  appeal,  as  required  by  law,  to  reverse  the  order 
and  judgment  in  the  aforesaid  suit,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  be  holden  at  San  Francisco,  in  the  State  of 
California; 
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Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  Virginia  Davis  Hartman  and 
Margaret  Davis  Richardson,  plaintiffs  and  ax-)pel- 
lants,  shall  prosecute  their  apjjeal  to  effect  and  an- 
swer all  damages  and  costs  if  they  fail  to  make  their 
plea  good,  then  the  above  obligation  to  be  void;  else 
to  remain  in  full  force  and  virtue. 

This  recognizance  shall  be  deemed  and  construed 
to  contain  the  '^express  agreement"  for  summary 
judgment,  and  execution  thereon,  pursuant  to  the 
law,  rules  and  statutes  in  such  instances  made  and 
provided  for  and/or  pursuant  to  Rule  34  of  the  said 
District  Court. 

[Seal]     NEW      AMSTERDAM      CASU- 
ALTY COMPANY. 
By  M.  A.  BAILEY, 

Attorney-in-Fact. 
Acknowledgment  of  Surety  Company. 

[Endorsed] :  Piled  Oct.  22,  1942.  [6] 


[Title  of  District  Court  and  Cause.] 

REQUEST  POR  RECORD  ON  APPEAL 

To  the  Clerk  of  the  above-entitled  Court  and  to 
the  Bank  of  America  National  Trust  &  Savings 
Association,    defendant    and    appellee,    and    to 
Messrs.   Keyes  &   Erskine,   attorneys   for   said 
defendant  and  appellee,   San  Francisco,   Cali- 
fornia : 
Kindly  prepare  certified  copy  of  following  papers 
for  the  appeal  in  the  above-entitled  case  between 
the  above-mentioned  parties:    (1)   Stipulation  filed 


8  Virginia  Davis  Hartman^  et  al, 

September  17,  1942,  in  re  Bank  of  America  man- 
date; (2)  Order  and  decree  re  motion  to  dismiss 
second  amended  complaint;  (3)  Notice  of  appeal  of 
October  22,  1942;  (4)  Bond  for  costs  on  appeal; 
(5)  Statement  of  points  on  which  appellants  intend 
to  rely;  (6)  Gop}^  of  this  request  for  record  on 
appeal. 

This  is  in  addition  to  the  papers  contained  in 
Transcript  of  Record  in  case  Xo.  9945  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit between  the  same  parties  as  are  in-  [7]  volved 
on  this  second  appeal  which,  by  agreement  of  the 
attorneys  for  the  respective  parties  on  this  appeal, 
are  deemed  to  be  and  made  part  of  the  present  ap- 
peal as  well  as  the  original  complaint  and  the  first 
amended  complaint  now  on  file,  by  stipulation  of  the 
parties,  with  the  Clerk  of  the  United  States  Circuit 
Ccurl  of  Appeals  for  the  Ninth  Circuit  in  case  No. 
9945  above  referred  to. 

San  Francisco,  Calif.,  October  23,  1942. 

MARSHALL  B.  WOODWORTH, 
RUSSELL  P.  TYLER, 

Attorneys     for     Plaintiffs     and 
Appellants. 

Receipt  of  the  within  Request  for  Record  on  Ap- 
peal is  hereby  acknowledged  by  copy  this  23rd  day 
of  October,  1942. 

KEYES  &  ERSKINE, 

Attorneys  for  Defendant  and 
Appellee. 

[Endorsed] :  Filed  Oct.  23,  1942.  [8] 


vs.  Bank  of  America  N.  T.d  S,A,  9 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  THE  RECORD,  PROCEEDINGS  AND 
EVIDENCE  TO  BE  INCLUDED  IN  REC- 
ORD ON  APPEAL 

To  the  District  Court  of  the  United  States,  in 
and  for  the  Northern  District  of  California: 

Bank  of  America  National  Trust  and  Savings  As- 
sociation, the  defendant  and  appellee,  hereby  desig- 
nates additional  portions  of  the  record,  proceed- 
ings and  evidence  to  be  inchided  [9]  in  the  record 
on  appeal  in  the  above  entitled  matter. 

Consequently,  in  addition  to  those  matters  des- 
ignated by  the  appellants,  you  will  please  prepare 
and  transmit  to  the  United  States  Circuit  Court, 
Ninth  Circuit,  a  true  copy  of  the  following  papers, 
records,  proceedings  and  evidence  to  be  contained 
in  the  record  on  appeal  in  said  matter,  to-wit : 

1.  Original  complaint  filed  on  September  12, 
1939. 

2.  First  amended  complaint  filed  on  February 
20,  1940. 

Dated:  October  28,  1942. 

MORSE  ERSKINE, 
G.  D.  SCHILLING, 
LOUIS  FERRARI, 
KEYES  &  ERSKINE, 

Attorneys  for  Defendant  and 
Appellee. 

[Endorsed] :  Filed  Oct.  31,  1942.  [10] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OP  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  ON  AP- 
PEAL 

(Assignments  of  Error) 

Now  come  the  plaintiffs  and  appellants  and  serve 
and  file  their  statement  of  the  points  on  which  they 
intend  to  rely  on  the  appeal  as  follows: 

I. 

That  the  Court  erred  in  sustaining  the  motion  to 
dismiss  of  the  defendant  and  appellee.  Bank  of 
America  National  Trust  &  Savings  Association,  the 
plaintiffs'  and  appellants'  second  amended  com- 
plaint. 

II. 

That  the  Court  erred  in  holding  and  deciding 
that  the  plaintiffs'  and  appellants'  second  amended 
complaint  did  not  state  a  cause  of  action  as  against 
defendant  and  appellee,  Bank  of  America  National 
Trust  &  Savings  Association.  [11] 

III. 

That  the  Court  erred  in  holding  and  deciding 
that  the  plaintiffs'  and  appellants'  second  amended 
complaint  did  not  set  forth  any  facts  showing  or 
tending  to  show  extrinsic  fraud  by  and  against  de- 
fendant and  appellee,  Bank  of  America  National 
Trust  &  Savin^^s  Association. 
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IV. 

That  the  Court  erred  in  holding  and  deciding 
that  the  plaintiffs'  and  appellants'  cause  of  action, 
as  set  out  in  the  second  amended  comx^laint,  was 
barred  by  the  Statute  of  Limitations  as  against 
the  defendant  and  appellee,  Bank  of  America  Na- 
tional  Trust   &   Savings   Association. 

Wherefore,  the  plaintiffs  and  appellants  pray  that 
the  order  and  judgment  of  the  above-entitled  Court 
made  and  entered  on  the  16th  day  of  September, 
1942,  sustaining  the  motion  to  dismiss  of  the  defen- 
dant and  appellee.  Bank  of  America  National  Trust 
&  S'avings  Association,  to  plaintiffs'  and  appellants' 
Second  Amended  Complaint,  be  reversed. 

San  Francisco,  Calif. 

RUSSELL  P.  TYLER, 
MARSHALL  B.  WOODWORTH, 
Attorneys  for  Appellants. 

Receipt  of  the  within  Statement  of  Points  On 
Which  Appellants  Intend  to  Rely  on  Appeal  is 
hereby  acknowledged  by  copy  this  8th  day  of 
October,  1942. 

MORSE  ERSKINE, 
KEYES  &  ERSKINE, 

Attorneys  for  Appellee. 

[Endorsed]:  Filed  Oct.  22,  1942.  [12] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  CERTAIN  PORTIONS 
OP  RECORD  DESIGNATED  BY  APPELLEE 

In  view  of  the  fact  that  (1)  original  complaint 
filed  on  September  12,  1939,  and  (2)  first  amended 
complaint  filed  on  February  20,  1940,  heretofore 
filed  in  the  above-entitled  action,  have  already  by 
stipulation  of  the  parties  been  certified  by  the  Clerk 
of  the  above-entitled  Court  as  part  of  the  record  on 
appeal  on  the  previous  appeal,  dismissed  without 
prejudice  to  a  further  appeal,  in  case  No.  9945 
between  the  same  parties,  it  is  hereby  stipulated 
and  agreed  that  the  Clerk  of  the  above-entitled 
Court  need  not  prepare  and/or  transmit  to  the 
United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit, a  true  copy  of  the  (1)  original  complaint  filed 
on  September  12,  1939,  and  (2)  first  amended  coni- 
plaint  filed  on  February  20,  1940. 

San  Francisco,  Calif.,  November  2,  1942. 
MORSE  ERSKINE, 
G.  D.  SCHILLING, 
LOUIS  FERRARI, 

Attorneys  for  Defendant  and 
Appellee. 


Attorney    for    Plaintiffs    and 
Appellants. 

[Endorsed] :  Filed  Nov.  3,  1942.  [13] 
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District  Court  of  the  Tnited  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  13 
pages,  numbered  from  1  to  13,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Virginia  Davis  Hart- 
men,  et  al,  Plaintiffs,  vs.  Harold  F.  Davis,  et  al, 
Defendants,  No.  21021-R,  as  the  same  now  remain 
on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  Two-Dollars  and  Fifteen-Cents 
($2.15)  and  that  the  said  amount  has  been  paid  to 
me  by  the  Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  aiifixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  27th  day  of  Novem- 
ber, A.  D.  1942. 

[Seal]     WALTER  B.  MALING, 
Clerk. 
WM.  J.  CROSBY, 

Deputy  Clerk.  [U] 
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[Endorsed]:  No.  10319.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Virginia 
Davis  Hartman  and  Margaret  Davis  Richardson, 
Appellants,  vs.  Bank  of  America  National  Trust 
&  Savings  Association,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  November  30,  1942. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

No.  10319 


VIRGINIA  DAVIS  HARTMAN  and  MARGA- 
RET DAVIS  RICHARDSON, 

Appellants, 
vs. 

BANK  OF   AMERICA  NATIONAL   TRUST  & 
SAVINGS  ASSOCIATION,  et  al., 

Appellee. 

DESIGNATION  OF  RECORD  TO  BE 
PRINTED  AND  STATEMENT  OF  POINTS 
RELIED  UPON 

To  Clerk  of  Circuit  Court  of  Appeals  and  Messrs. 

Keyes  &  Erskine,  Attorneys  for  Appellee,  San 

Francisco,  Calif. : 
Now  come  the  appellants  and  designate,  pursu- 
ant to  the  rules  of  the  above-entitled  Court,  the  rec- 
ord to  be  printed  on  the  appeal  and  hereby  re- 
quest, direct  and  designate  that  all  of  the  transcript 
on  appeal  as  certified  be  printed;  and  further  state 
that  they  will  rely  upon  each,  every  and  all  of  the 
statements  of  points  and  assignments  of  error  in- 
cluded and  set  forth  in  the  certified  transcript  on 
appeal. 

Dated:  December  3,  1942,  San  Francisco,  Calif. 
MARSHALL  B.  WOODWORTIl, 
RUSSELL  P.  TYLER, 

Attorneys  for  Appellants. 
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Receipt  by  copy  of  the  above  Designation  of 
Record  to  Be  Printed  etc.  is  hereby  admitted  this 
3rd  day  of  December,  1942. 

KEYES  &  ERSKINE, 

Attorneys  for  Appellee,  Bank 
of  America  N.T.S.A. 

[Endorsed]:  Filed  Dec.  4,  1942. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  AS  TO  TRANSCRIPT 
AND  BRIEFS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  attorneys  for  appellants,  Virginia  Davis  Hart- 
man  and  Margaret  Davis  Richardson,  and  the  at- 
torneys for  appellee.  Bank  of  America  National 
Trust  and  Savings  Association,  that  the  transcript 
of  record  on  the  present  appeal  may  be,  and  is, 
hereby  supplemented  by  the  transcript  of  record  in 
Case  No.  9945  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  between  the  same 
parties  appellants  and  appellee  and  that  the  same 
is  hereby  made  part  of  the  transcript  of  record  on 
the  present  appeal; 

And  it  is  further  hereby  stipulated  and  agreed 
that  the  record  on  the  present  appeal  shall  be 
deemed  to  include  all  other  papers  and  exhibits 
heretofore  filed  on  said  appeal  in  Case  No.  9945, 
whether  printed  as  part  of  the  transcript  in  that 
case  or  not; 
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And  it  is  further  stiijulated  and  agi'eed  that  the 
briefs  of  respective  counsel  for  appellants  and  ap- 
pellee in  Case  No.  9945  shall  be  deemed  and  consid- 
ered and  filed  as  the  briefs  on  the  present  appeal, 
subject  to  the  right  of  respective  counsel  to  file 
such  further  or  supplemental  briefs  as  they  may 
be  advised,  with  the  permission  of  the  court. 

MARSHALL  B.  WOODWORTH, 
RUSSELL  P.  TYLER, 

Attorneys  for  Appellants. 

MORSE  ERSKINE, 
LOUIS  FERRARI, 
KEYES  &  ERSKINE, 
GEORGE  D.   SCHILLING, 

Attorneys  for  Appellee,  Bank  of 
America     National     Trust 
and  Savings  Association. 
So  Ordered: 

CURTIS  D.  WILBUR, 

Senior  U.  S.  Circuit  Judge. 

[Endorsed]:  Filed  Dec.  4,  1942. 
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IN   THE 
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Virginia  Davis  Hartman 

and  Margaret 

Davis  Richardson, 

Appellmds, 

vs. 

' 

Bank  of  America  National  Trust  & 

Savings  Association, 

Appellee. 

APPELLANTS'  REPLY  BRIEF. 


An  examination  of  the  points  and  authorities  sub- 
mitted by  the  able  comisel  for  the  appellee  Bank  in 
Brief  for  Appellee  discloses  that  there  are  but  two 
points  upon  which  the  appellee  Bank  (hereinafter 
called  defendant  Bank)  relies. 

The  first  point  is  that  the  sec-ond  amended  com])laint 
does  not  state  facts  sufficient  to  show  extrimic  fraud. 
The  second  point  raised  is  that  the  Statute  of  T.imita- 
tions  is  a  bar,  because  the*  ])leadin.c:  is  not  sufficient 
to  show  that  the  fraud  was  discovered  within  three 
years  next  ])recedino-  the  conunencement  of  the  action. 

The  motion  to  dismiss,  which  is  the  equivalent  of 
a  demurrer,  admits  all  of  the  facts  set  up  in  the  second 
amended  complaint  to  be  true. 


The  able  counsel,  in  their  Brief  for  Appellee,  pre- 
sent plausible  arguments  in  their  usual  masterly  way 
and  make  a  frantic  effort  to  save  the  defendant  Bank 
from  being  put  on  its  defense  for  the  fraud  committed 
by  it  and  the  other  defendants,  in  victimizing  the  ap- 
pellants, plaintiffs  in  the  Court  below.  They  tacitly 
admit  that  the  Bank  committed  the  frauds  charged 
against  it  and  the  other  defendants,  as  set  out  in  the 
second  amended  complaint,  but  they  seek  refuge  be- 
hind the  weak  and  tenuous  defense  that  the  fraud 
was  intrinsic  and  therefore  cannot  be  reached  or  cor- 
rected in  a  Court  of  justice. 

The  appellants  stoutly  maintain  that  the  affirmative 
allegations  of  the  second  amended  complaint,  admitted 
to  be  true  for  the  purposes  of  the  motion  to  dismiss, 
present  a  clear  case  of  extrinsic  fraud  which  is  action- 
able in  a  Court  of  equity. 

Many  of  the  points  endeavored  to  be  made  by  coun- 
sel for  defendant  Bank  would  have  us  plead  evidence 
which  is  not  the  purpose  of,  nor  is  it  correct,  pleading. 
We  endeavor,  in  the  second  amended  complaint,  to 
allege  only  the  ultimate  facts. 

We  allege  that  the  defendant  Dole  was  advised  by 
the  defendants  Humphrey  and  Elkins,  who  acted  not 
only  as  the  attorneys  for  appellants  and  Dole,  but  also 
for  defendant  Bank  as  the  special  administrator  of 
the  estate  of  Martina  Maxine  Dole,  deceased,  and  her 
heirs  (including  appellants),  not  to  appear  before  the 
Probate  Court  at  the  hearing-  of  said  petition  to  com- 
promise   the    fraudulent    indebtedness    of    defendant 


Sinai,  so  that  he  (Dole)  could  not  voice  his  protest 
or  testify  in  'oi)en  Court  his  objections  to  the  totally 
inadequate  and  unconscionable  compromise,  which  was 
being  forced  upon  the  Probate  Court  by  the  defend- 
ant Bank,  as  special  administrator,  even  over  the  pro- 
test of  the  Bank's  own  attorneys,  defendants  Hum- 
phrey and  Elkins,  and  by  suppressing:  from  the  Pro- 
bate Court  the  true  facts  of  the  compromise.  If  this 
does  not  constitute  a  bare-faced  fraud  of  an  cxtrivsic 
character,  then  we  find  it  difficult  to  imagine  one  that 
does. 

Such  acts  of  fraud  and  siniilar  ones  come  squarely 
within  the  salutary  doctrine  of  extrinsic  fraud,  as  is 
well  stated  by  the  Suj)reme  Court  of  California  in 
Bergin  v.  Haighf,  99  Cal.  52,  .'>.7,  as  follows: 

''To  he  aetionahle,  as  stated  hi/  ovr  chief  ju.stice 
in  Pico  V.  CoM,  91  Cal.  129,  25  Am.  St.  Rep.  159, 
it  mmst  he  'a  fraud  extnnsic  or  collateral  to  the 
questions  examvnedy  and  detennived  in  the  action 
*  *  *  Among  the  instances  givcif  iv  the  hoohs  are 
such  as  these:  Keeping  the  mhsuecessful  part  if 
advay  from,  the  court  hif  a  false  promise  of  a  com- 
promise, or  purposely  h'eepiug  him  iv  ignorance 
of  the  swit;  or,  where  an  (ftfoiiir//  fraiidulentlif 
pretends  to  represent -a  parti/,  and  connives  at  his 
defeat,  or  heivg  ref/nlarli/  cmploi/vd,  corni/ytlf/ 
sells  out  his  client/  The  fraud  herein  cited  relied 
npon  falls  within  the  princi/)le  illnstrated  hi/  the 
example  stated  ahovc,  and  certai)!!//  iritliiv  the 
principle  wnderlging  man//  other  cases/'  (Citing 
many  cases.) 

In  the  early  and  leading  case  of  U.  S.  r.  Throclx- 
morton,  98  U.  S.  61,  25  L.  Ed.  93,  the  Supreme  Court 


points  out  clearly  that  where  a  fiduciary  relationship 
is  relied  upon  the  facts  conMitiiting  the  ff^aud  are  ex- 
trinsic in  their  character,  using  the  following  lan- 
guage: 

'^But  there  is  an  admitted  exception  to  this  gen- 
eral rule,  in  cases  where,  by  reason  of  something 
done  by  the  successful  party  to  a  suit,  there  was, 
in  fact  no  adversary  trial  or  decision  of  the  issue 
in  the  case.  Where  the  unsuccessful  party  has 
been  prevented  from  exhibiting  fully  his  case,  by 
fraud  or  deception  practiced  on  him  by  his  oppo- 
nent, tos  by  keeping  him  awanj  from  court,  a  false 
promise  of  a  compromise ;  or  where  the  defendant 
never  had  knowledge  of  the  suit,  being  kept  in 
ignorance  by  the  acts  of  the  plaintiff;  or  where 
an  attorney  fraudulently  or  without  authority 
assumes  to  represent  a  party  and  connives  at  his 
defeat;  or  tvhere  the  attorney  regularly  employed 
corruptly  sells  out  his  client's  interest  to  the  other 
side — these  and  similar  cases  which  show  that 
there  never  has  been  a  real  contest  in  the  trial 
or  hearing  of  the  case,  are  reasons  for  which  a 
new  suit  may  be  sustained  to  set  aside  and  annul 
the  former  judgment  or  decree  and  upon  the  case 
for  a  new  and  fair  hearing."    (Italics  ours.) 

See,  also,  language  of  the  Supreme  Court  of  Cali- 
fornia in  the  leading  case,  on  extrimic  fraud,  of 
Campbell  v.  Campbell,  152  Cal.  201.  See,  also,  the 
many  cases  on  extrinsic  fraud  cited  by  us  in  Appel- 
lants' Opening  Brief.    (Pages  28,  32-33,  38-48.) 

We  further  allege,  as  extrinsic  fraud,  that  defendant 
Bank's  own  attorneys,  defendants  Humphrey  and 
Elkins,  advised  defendant  Bank  that  said  compromise 


was  illegal  and  a  fraud  on  the  heirs,  including  appel- 
lants (plaintiffs),  of  said  Martina  Maxine  Dole,  de- 
ceased, and  so  advised  the  Bank  as  such  special  ad- 
ministrator but  that  said  defendant  Bank,  its  officials 
and  agents,  infonned  said  defendants  Humphrey  and 
Elkins  that  said  Humphrey  and  Elkins  were  acting 
as  the  attorneys  of  said  defendant  Bank,  as  special 
administrator,   and  that  said  iiank   was  not  asking 
the    opinion   of   its   said    attorneys,    Humphrey    and 
Elkins,  as  to  matters  of  policy,  and  if  they  were  un- 
willing to  present  to  the  Probate  Coui-t  a  petition  for 
compromise  in  the  sum  of  $5000  (whereas  the  second 
amended  complaint  allegc^s  that  the  property  involved 
was  worth  the  sum  of  some  $3,000,000),  said  defendant 
Bank  would  procure  the  services  of  othei-  attoi-neys 
to   represent    it    as    special    administrator;    in    other 
words,   that   the  Bank  committed  a   fraud,   e.rfrivsie 
fraud,  in  forcing  through  a  grossly  inequitable  com- 
promise, of  all  of  which  facts  the  api)ellants  (])lain- 
tiffs),   living   in  New  York,   were   ke])t   in    complete 
ignorance    by    their    own    lawyers,    Humphrey    and 
Elkins,   who   also   acted   as   attorneys   f<n'  defendant 
Bank  as  special  administrator. 

If  such  fraudulent  conduct  on  the  ]iart  (^f  tlie  de- 
fendant Bank  and  of  its  attorneys,  who  were  also  the 
attorneys  for  the  appellants  (plaintiffs),  does  not  con- 
stitute extrinsic  fraud,  then  it  is  difficult  to  iniau'ine 
a  case  that  does. 

In  fact,  under  the  allegations  of  the  second  amended 
complaint,  the  defendant  Bank  was  the  princi])al  bad 
actor  and  played  a  most  vital  part  in  the  fi-audulent 
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scheme  by  the  Bank  and  the  other  defendants  includ- 
ing its  attorneys,  who  also  represented  the  Estate  of 
Martina  Maxine  Dole  and  her  heirs,  to  force  through 
the  inequitable  and  fraudulent  compromise  by  pur- 
posely suppressing  the  true  facts  of  the  compromise 
from  the  Probate  Court  resulting  in  that  Court  ap- 
proving the  compromise,  which  the  defendant  Bank, 
taking  advantage  of  its  own  unconscionable  wrong, 
now  claims  is  res  adjudicata  and  the  gross  fraud 
motivating  such  compromise  intrinsic. 

The  second  amended  complaint  affirmatively  sets 
up  many  other  facts  which  were  fraudulently  sup- 
pressed from  the  Probate  Court  of  San  Mateo  County, 
California,  when  the  compromise  in  the  meagre  and 
totally  inadequate  sum  of  $5000  was  forced  through 
by  the  defendant  Bank  and  its  attorneys,  which,  had 
the  same  been  honestly  and  fairly  presented  to  the 
Probate  Court,  it  is  inconceivable  the  Court  ever 
would  have  approved  the  compromise. 

But  all  of  these  matters  of  the  fraudulent  conduct 
of  the  defendant  Bank  and  of  the  other  defendants 
and  their  intimate  fiduciary  relations  are  fully  al- 
leged in  the  second  amended  complaint  and  were  ex- 
haustively discussed  and  pointed  out  by  us  in  Appel- 
lants' Opening  Brief  and,  to  do  so  again,  would  only 
involve  repetition. 

One  point  should,  liowever,  be  stressed.  That  is, 
that  there  is  nothing  in  the  second  amended  complaint 
or  in  any  of  the  previous  complaints  to  indicate  that 
appellants  (plaintiffs)  gave  to  defendant  Bole  any 
authority  save  and  except  as  stated  in  paragraph 
XXIII  which,  so  far  as  is  applicable,  is  as  follows : 


^'That  the  said  defendant,  Arthur  A.  Dole, 
further  advised  the  said  j)hiintiffs  that  there  were 
certain  matters  involving-  the  propei-ty  of  the  said 
Martina  Maxine  Dolc^,  deceased,  that  would  re- 
quire attention  and  likewise  services  of  an  attor- 
ney or  attorneys  at  law  to  T-ef)resent  said  heii-s 
of  the  said  Martina  Maxine  Dole,  deceased,  as 
aforesaid,  and  that  he,  the  said  defendant,  Ai'thur 
A.  Dole,  had  or  was  about  to  procu7*e  the  services 
of  the  said  defendant,  (\  F.  Munii)])r(\\-  and 
Luther  Elkins  to  represent  him  as  an  heir  at  law 
of  the  said  Martina  Maxine  Dole,  deceased,  and 
suggested  that  he,  the  defc^ndant  Ai-thur  A.  Dole, 
would  be  very  glad  to  j)rot(H.*t  the  interests  of  the 
said  plaintiffs  and  to  have  said  defendants,  C.  F. 
Humphrey  and  Luther  Elkins,  act  as  attorneys 
for  all  of  the  heirs  at  law,  includinf>:  said  plain- 
tiffs, of  the  said  Martina  Maxine  Dole,  deceased; 
that  said  suggestion  met  with  the  approval  of 
said  plaintiffs  and  said  approval  was  communi- 
cated by  them  to  the  said  defendant,  Arthur  A. 
Dole;  that  the  said  defendant  Arthur  A.  Dole  did 
not  at  smd  time  or  at  any  time  subsequent  thereto 
advise  the  said  plaintiffs  speeificalljj  a^s  to  any  of 
the  property  or  other  rights  belonging  to  th(  said 
deceased,  Martima  Ma.rime  Dole,  and  more  par- 
tictdarly  any  or  all  of  the  facts  or  cinuonsfances 
involved  and  existing  between  said  Martin/i 
M'axvne  Dole,  decea.sed,  during  her  lifetime  and 
the  said  defendants  Samuel  Plafi  inid  John  S. 
Sinai  cmioeming  the  purchase  of  the  said  mining 
property^  all  of  which  has  been  heretofore  more 
specifically  alleged  and  set  forth/'  (See  Par. 
XXIII,  Tr.  21-22.) 

Clearly,  defendant  Dole  was  not,  by  these  words, 
made  an  attorney  in  fact  of  the  appellants  (plaintiffs) 
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with  the  right  to  compromise  claims.  The  language 
is  clear  that  to  protect  the  interest  of  appellants 
(plaintiffs)  and  himself,  he  was  authorized  to  employ 
attorneys  at  law.  Once  he  did  that,  his  agency,  if  such 
it  can  be  termed,  was  ended.  Any  knowledge  he  had 
then  or  acquired  subsequent  to  that  time,  was  not 
transferred  or  imputed  to  the  appellants  (plaintiffs). 
Therefore,  before  discussing  any  of  the  points  raised 
by  defendant  Bank,  let  us  consider  some  general  rules 
as  to  agency. 

Section  2321  of  the  Civil  Code  of  the  State  of  Cali- 
fornia reads  as  follows : 

^^When  an  authority  is  given  partly  in  general 
and  partly  in  specific  terms,  the  general  authority 
gives  no  higher  powders  than  those  specifically 
mentioned." 

See,  also: 

Billings  v.  Morrow,  7  Cal.  172,  174. 

The  special  authority  given  by  appellants  (plain- 
tiffs) to  defendant  Dole  was  to  engage  counsel  for 
them  as  heirs.  From  the  moment  Dole  did  that,  and 
the  second  amended  complaint  alleges  in  paragraph 
XXIV  that  he  did  hire  Elkins  and  Humphrey,  a 
confidential  relationship  existed  between  appellants 
(plaintiffs)  and  Elkins  and  Humphrey.  This  one  act 
of  Dole  was  the  sum  total  of  the  agency  relationship 
between  Dole  and  the  appellants  (plaintiffs).  We 
stress  this  point  particularly  because  counsel  for  de- 
fendant Bank  tries  to  imply  at  various  opportunities 
that  we  are  bomid  by  Dole's  knowledge  of  the  com- 
promise, by  statements  made  to  Dole  by  Humphrey 
and  Elkins,  by  the  legal  opinion  rendered  to  Dole  and 


similar  mcidents.  Dole,  being  the  agent  lor  a  limited 
purpose  only,  any  knowledge  of  Dole,  not  acquired 
within  the  scope  of  his  agency  is  not  binding  on  ap- 
pellants (plaintiffs). 

Now  we  come  to  the  crux  of  the  s(H!ond  amended 
complaint.  Appellants  (plaintiffs),  through  Dole,  en- 
gaged Humphrey  and  Elkins  as  their  attorneys  to 
represent  them  in  the  probata  proceedings.  Humphrey 
and  Elkins  accept  that  employment  and  in  addition 
to  that,  accept  em})loyment  as  counsel  for  the  special 
administrator,  the  defendant  Hank.  Usually,  in  pro- 
bate proceedings,  no  contlict  exists  between  the  heirs 
and  the  administrator,  and  clearly,  at  the  outset  of 
the  probate  proceedings,  no  conflict  existed.  The  alle- 
gations of  paragraph  XXV  (Tr.  25-26)  allege  that 
Humphrey  and  Elkins  strenuously  objected  to  the 
contemplated  compromise.  From  that  moment  on,  a 
conflict  existed  between  the  heirs  and  the  adminis- 
trator and  from  that  moment  on  Humphrey  and 
Elkins  represented  conflicting  interests.  From  that 
moment  on  Humphrey  and  Elkins  did  not  give  to  the 
appellants  (plaintiffs)  the  representation  they  were 
entitled  to;  from  that  monuMit  on  Humphrey  and 
Elkins  became  the  servile  and  su])ine  tools  and  em- 
ployees of  the  defendant  Bank,  and  did  its  bidding- 
instead  of  being  loyal  and  faithful  to  the  appellants 
(plaintiffs)  ;  from  that  moment  on  a])])ellants  (]^lain- 
tiffs)  uvlxiioiri)!!/!!/  lost  their  legal  i'(^])r(^sentati(^n  in 
Court. 

All  of  these  crfmisic  facts  were  ]nirposely  sup- 
pressed from  th(^  Probate  Court,  as  alleged  in  the 
second  amended  complaint,  when  the  unfair  and  un- 
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just  compromise  came  up  before  the  Probate  Court 
for  approval. 

Of  all  of  which  facts,  the  appellants  (plaintiffs) 
were  kept  in  complete  ignorance  as  is  alleged  in  para- 
graph XXIV  (Tr.  42-43.) 

Again  we  quote  to  this  Court  ?7.  'S.  v.  Throckmorton, 
98  U.  S.  61,  previously  cited  by  us,  and  Bergin  v, 
HaigM,  99  Cal.  52 ;  Caldwell  v.  Taylor,  218  Cal.  417, 
23  Cal.  L.  R.  79. 

Now,  as  far  as  Humphrey  and  Elkins  are  concerned 
they  owed  to  the  appellants  (plaintiffs)   the  highest 
degree   of  trust.    The   relationship   of   attorney  and 
client  is  of  the  highest  fiduciary  character. 
Clark  %\  Millsap,  197  Cal.  765 ; 
Metropolis  Trust  and  Savings  Bank  v.  Mounter, 
169  Cal.  592,  596. 

^^An  attorney  may  not  assume  a  position  ad- 
verse to  his  client  for  it  is  a  violation  of  the  duty 
which  an  attorney  owes  his  client  to  assume  an 
attitude  antagonistic  to  him  without  his  knowl- 
edge or  consent.  By  virtue  of  this  rule,  the  attor- 
ney is  precluded  from  assuming  any  relation 
toward  his  client  which  would  prevent  him  from 
devoting  his  entire  energies  to  his  client's  in- 
terests." 

3  Cal.  Ju7is.  618. 

See: 

Elberta  Oil  Co.  v.  Superior  Court,  108  C.  A. 

344; 
Anderson  v.  Eaton,  211  Cal.  113; 
Felton  V.  Le  Breton,  92  Cal.  457. 
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We  not  only  plead  that  because  of  the  acts  of  the 
Bank  and  Sinai  the  ajipellants  (plaintiffs)  were  de- 
frauded, but  also,  because  of  the  acts  of  oui*  own 
attorneys,  we  were  prevented  from  presenting  to  the 
Court  the  true  facts  of  the  transaction  involved  in 
the  compromise,  prevented  from  having  our  day  in 
Court.  Counsel  for  defendant  liank  goes  on  to  say 
that  the  allegations  of  subsection  (b),  paragTaph 
XXXI,  imply  that  the  lawyers,  Humphrey  and 
Elkins,  were  acting  in  good  faith.  If,  in  fact,  they 
acted  in  good  faith,  is  a  question  for  the  trial  Court, 
As  far  as  the  appellants  (plaintiffs)  were  concerned, 
they  were  deprived  of  representation  in  the  Probate 
Court  the  moment  the  interests  of  the  administi'ators 
and  heirs  were  conflicting  and  their  lawyers  wTre  act- 
ing adversely  to  the  interest  of  the  appellants  (])lain- 
tiffs),  an  adverse  interest  the  appellants  (plaintiffs) 
did  not  know  mitil  they  w^ere  put  on  notice  by  I'eason 
of  certain  recitals  in  the  answer  of  John  D.  Sinai  to 
appellants'  (plaintiff's')  complaint  on  file  herein. 
Then  only  appellants  (plaintiffs)  discovered  the  facts 
of  the  adverse  interest  of  the  defendant  Bank,  the 
lack  of  independent  legal  representation  and  the  facts 
forming  the  e.rtrinsic  fraud,  as  set  out  in  the  second 
amended  complaint.    (See  Par.  XXXIV,  Tr.  42-43.) 

Surely,  under  the  circumstances  set  forth,  the  Pro- 
bate Court  was  not  informed  of  the  true  existing  facts. 
If  appellants  (])laintiffs)  would  have  been  r(^])resented 
in  the  Probate  Court  by  attorneys  acting  on  their 
behalf  and  through  some  fraud  of  an  advei-se  party 
the  Court  would  have  been  mishiformed.  tlu^n  the 
fraud  would  have  been  intrinsic,  hut  irhcrr  the  appel- 
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Imits  (plaintiffs)  tvere  prevejited  from  presenting 
their  case  by  their  otvn  attorneys'  failure  to  cooperate 
because  of  their  adverse  position  as  attorneys  for  the 
defendant  Bank,  following  the  instructions  of  that 
Bank  rather  thaji  their  conscience,  knowing  definitely 
that  those  instritctians  were  7iot  to  the  interest  of  their 
clients  and  the  estate  of  Mrs,  Dole,  then  the  fraud 
became  extrinsic.  Here  we  have  not  only  actual  fraud 
by  the  Bank  and  Sinai,  but  also  constructive  fraud 
arising  out  of  the  fiduciary  relatio7iship  existing  be- 
tween appellants  (plaintiffs)  a^ul  Humphrey  and 
Elhins,  and  a  fraudulent  breach  of  that  duty. 

^' Where  there  exists  a  relation  of  trust  and 
confidence,  it  is  the  duty  of  the  one  in  whom  the 
confidence  is  reposed  to  make  full  disclosure  of 
all  material  facts  within  his  knowledge  relating 
to  the  transaction  in  question  and  any  concealment 
of  material  facts  is  a  fraud." 
12  Col.  Juris.  772. 

No  such  disclosure  was  made  to  the  appellants 
(plaintiifs)  by  their  defendant  lawyers,  nor  by  de- 
fendant Bank,  its  special  administrator.  (Par. 
XXXIV,  Tr.  42-43.) 

The  knowledge  of  Dole  as  to  the  common  agency 
of  the  lawyers  cannot  be  imputed  to  these  appellants 
(plaintiffs).  That  agency  terminated  when  Dole  ob- 
tained for  appellants  (plaintiffs)  the  service  of  these 
la\\yers.  There  is  no  allegation  in  the  second  amended 
complaint  that  defendant  Dole  had  a  power  of  attor- 
ney from  the  appellants  (plaintiffs)  or  was  their  agent 
for  any  purpose  save  to  employ  attorneys. 
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Counsel  for  Bank  stresses  that  there  is  no  allegation 
in  the  second  amended  complaint  that  the  Bank  re- 
ceived any  benefits  of  any  sort  I'voiw  the  alleged  fraud, 
etc.    (See  page  12  of  Brief  for  Appellee.) 

In  the  first  ])lace,  whether  the  defendant  Bank  re- 
ceived any  benefit  or  not  is  a  matter  of  proof  and 
evidence. 

In  the  second  place,  whether  the  defendant  Bank 
received  any  benefits  or  not  is  immaterial.  It  is 
charged  that  the  defendant  Bank  has  par*ticipated  in 
the  fraudulent  acts.  The  test,  in  cases  of  fraud  or 
conspiracy  to  defraud,  is  not  what  benefit  the  ]iarty 
committing  the  fraud  or  guilty  of  conspiracy  to  de- 
fraud received,  hut  tvhat  injury  or  dmnacjc  the  victim 
of  the  fraud  stiff ered  by  the  tortious  mid  frniidulent 
acts  of  the  defendant  Bank,  its  officials,  attorneys, 
fiduciaries  and  employees. 

The  second  amended  complaint  contains  allegations 
as  to  extrinsic  fraud  not  found  in  the  original  com- 
plaint on  which  a  motion  to  dismiss  was  arantod. 
Neither  the  original  com])laint  nor  nmcMuh^d  comi^laint 
contain  these  allegations. 

These  allegations  are  new  and  are  specially  directed 
to  facts  alleged  showing  extrinsic  fraud.  We  \vU^v  to 
paragraphs  XXIII  to  XXXI  of  the  s(M-ond  amended 
complaint  especially  iiaragraphs  XXITl.  XX  TV, 
XXV  and  XXXT.    (Tr.  21-41.) 

Paragraph  XXIII  contains  the  allegations  of  the 
death  of  Mrs.  l^ole,  tlu^  commnnication  of  said  dc-itli 
by  Mr.  Dole  to  the  present   appellants    (])laintiffs\ 
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the  suggestion  by  Mr.  Dole  of  employing  attorneys 
to  protect  the  heirs  and  the  communication  of  the 
approval  of  said  suggestion  by  the  present  appellants 
(plaintiffs)  to  Mr.  Dole.    (Tr.  21-22.) 

Paragraph  XXIV  alleges  that  said  Dole  engaged 
the  services  of  the  defendants  Humphrey  and  Elkins 
as  the  attorneys  of  the  heirs,  that  he  discussed  with 
said  attorneys  all  the  facts  and  circumstances  con- 
cerning the  transaction  between  Piatt  and  Sinai  and 
that  he  entered  into  a  written  contract  with  said 
Humphrey  and  Elkms  as  attorneys  for  the  heirs  of 
Mrs.  Dole.  That  paragraph  further  alleges  the  fact 
that  Humphrey  and  Elkins  were  not  only  acting  as 
attorneys  for  the  heirs  but  also  as  attorneys  for  the 
administrator,  to-wit,  the  defendant  Bank.  (Tr.  22- 
25.) 

Paragraph  XXV  alleges  the  contemplated  com- 
promise between  the  defendant  Bank  as  administrator 
and  defendant  Sinai  and  further  shows  the  strong 
objections  made  by  Humphrey  and  Elkins,  which  in 
fact  were  withdra^^Tl  because  subsequent  to  it,  as 
shown  in  paragraph  XXVI,  Humphrey  and  Elkhis 
appeared  as  attorneys  for  the  defendant  Bank  as 
administrator  in  the  Probate  Court  supporting  that 
same  compromise  to  which  they  so  strongly  objected 
to  the  defendant  Bank.    (Par.  XXV,  Tr.  25-26.) 

Paragraph  XXXI  contains  the  allegations  as  to 
the  fraud  of  the  various  defendants  mentioned  and 
the  acting  in  concert  in  the  procuring  of  the  com- 
y>romise  alleging  specifically  that  said  fraud  is  ex- 
trinsic. 
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Subparagrajih  (a)  shows  the  relationship  of  John 
S.  Sinai  as  a  director  of  the  First  National  Bank  of 
Nevada.  It  further  shows  tliat  Sinai  and  I'latt  were 
attorneys  for  said  Bank  and  in  addition  it  shows  that 
the  said  Bank  was  owned,  operated  and  controlled 
by  the  Transamerica  Corporation,  a  holding  corpora- 
tion of  which  the  defendant  Bank  of  America  is  a 
subsidiary.  Subparagrapli  (b)  shows  the  representa- 
tions by  Humphrey  and  Elkins  to  Dole  that  an  oppo- 
sition to  the  petition  to  compromise  and  an  appear- 
ance by  him  before  the  Probate  Court  would  accom- 
plish nothing-  and  advising  him  not  to  appear  in  Coui-t 
and  that  they,  Humphrey  and  Elkins,  would  repre- 
sent the  heirs  at  the  hearing  (Par.  XXXI,  Tr.  31-41.) 

Subparagraph  (c)  of  XXXI  shows  that  Hum])hrey 
and  Elkins  failed  to  inform  the  Probate  Court  of  all 
the  facts  and  circumstances  surromiding  the  transac- 
tion and  further  failed  to  inform  the  said  Court  of 
the  common  and  fiduciary  interests  of  the  Bank  of 
America,  First  National  Bank  of  Nevada  and  Sinai 
and  Piatt.  And  further  failed  to  inform  said  Court 
of  their  dual  relationship  as  attorneys  for  the  heirs, 
including  appellants  (plaintiffs)  and  tlu^  adminis- 
trator, the  defendant  Bank.  The  allegations  ol*  sub- 
paragraph (d)  show  that  said  attorneys  faihnl  to 
inform  the  Court  of  the  true  value  of  the  alleged  in- 
debtedness or  of  the  i)roperty  then  held  by  said  de- 
fendant John  S.  Sinai  and  l>elondn^'  to  ^fartina 
Maxine  Dole,  deceased,  and  llu'  said  lioirs.  (Tv.  'M- 
39.) 

Subparagraph  (e)  of  XXXI  alleges  that  said 
defendant  Bank,  as  special  administrator,  and  defend- 
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ants  Humphrey  and  Elkins  failed  to  inventory  the 
real  property  of  the  said  deceased.  (Tr.  41.) 

Subparagraphs  (b),  (c),  (d)  and  (e)  of  XXXI 
allege,  in  substance,  that  the  appellants  (plaintiffs) 
were  betrayed  and  sold  out  by  their  attorneys,  de- 
fendants Hiunphrey  and  Elkins.  who  were  also  the 
attorneys  for  the  defendant  Bank  as  special  adminis- 
trator when,  in  spite  of  the  fact  that  they  had  advised 
defendant  Dole  that  the  compromise  of  some  $5000 
was  grossly  inadequate  and  miconscionable  and  had 
even,  as  attorneys  for  defendant  Bank  as  special  ad- 
ministrator, protested  to  the  Bank  itself  and  were 
curtly  informed  by  the  Bank  that  if  they  did  not 
obtain  from  the  Probate  Court  the  approval  of  the 
compromise  in  the  meagre  sum  of  $5000  the  Bank 
would  obtain  other  attorneys,  and  thereupon  said 
defendants  Humphrey  and  Elkins,  without  obtaining 
the  consent  of  the  appellants  or  without  advising  them 
of  the  situation  or  any  warning  to  them  of  the  antago- 
nistic attitude  of  the  defendant  Bank,  supinely  sub- 
mitted to  the  dictates  of  the  defendant  Bank  and 
became  their  willing-  tools  and  forsook  and  betrayed 
the  interests  of  the  appellants,  who  lived  in  New 
York  and  were  kept  in  total  ignorance  of  these 
machinations,  and  suppressing:  this  miconscionable 
fraud  from  the  Probate  Court  obtained  the  inequitable 
compromise  which  the  defendant  Bank  has  the 
effrontery  to  claim  is  iufrinsic  fraud  and  res  adptdi- 
cata. 

The  second  amended  complaint,  in  the  paragraphs 
above  mentioned,  clearly  shows  that  the  fraud  here  is 
extrinsic  and  collaferal  and  was  not  in  issue  before 
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the  Probate  'Court.  'J'lie  dual  lelationship  of  Hum- 
phrey and  Elkins  acting  as  attorneys  for  the  heirs 
and  for  the  Bank,  knowing  that  the  interests  of  the 
Bank  and  the  heii's  were  conflicting,  was  naturally 
extrinsic  fraud.  The  failure  of  the  administrator  and 
the  attorneys  foi*  the  heirs  to  infoi'in  the  Probate 
Court  and  the  apy)ellants  (plaintiffs)  of  all  the  cir- 
cumstances surrounding  the  transaction  to  be  pre- 
sented to  the  Probate  Court  was  cirtrinsic  fraud  pre- 
venting these  appellants  (plaintiffs)  from  raising  any 
objections  to  those  y)roceedings,  depriving  them  of 
their  just  day  in  Court. 

The  leading  case  of  United  States  r,  ThrockmortoVy 
98  U.  S.  61,  clearly  states  the  law  on  extrinsic  fraud. 

Sohler  v.  Sohler,  135  Cal.  323; 

Simonton  v.  L,  A.  Trust  &  Savings  Bank,  192 
Cal.  651; 

CamphelJ  v.  CamphelJ,  152  Cal.  201; 

Curtis  V.  Schell  129  Cal.  208; 

Bergin  v.  Haight,  99  Cal.  52: 

Johnson  v.  Waters^  111  T^.  R.  640: 

Strates  v.  Dhnotsis,  110  F.  (2d)  374-:17(k 

In  the  case  of  Strates  et  af.  r.  Diiiiotsis,  sKpra, 
prospective  bidders  were  kept  from  izoinu"  to  Court 
by  the  special  administrators,  (l(M)riv(Ml  of  theii-  day 
in  Court  (acts  of  e.rfi'f}is{('  fraud V  In  tlio  case  at  bar. 
not  alone  defendant  Poh^  but  tln^  1i(Mrs  wtMv,  by  tlu^ 
acts  of  their  own  attorneys  and  tlu^  defendant  I'ank. 
deprived  of  their  day  in  Court  and  the  same  attoi-neys 
and  the  defendant  Bank  sn])])ressed  from  the  Couvi 
the  fact  that  the  amount  of  tlu^  com])romise  was  totally 
inadequate  and  was  a  fraud  on  the  estate  and  heirs. 
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two  of  whom,  appellants  (plaintiffs)  w-ere  absent  from 
the  state  and  knew^  nothing  of  the  frauds.  (Par. 
XXXIV,  Tr.  42-43.) 

Counsel  for  defendant  Bank,  on  pages  40-41-42  of 
their  Brief  for  Appellee,  indulge  in  a  faneiful  but 
specious  explanation  of  the  conduct  of  defendants 
Humphrey  and  Elkins,  the  attorneys  for  defendant 
Bank  as  special  administrator,  as  well  as  the  attorneys 
for  defendant  Dole  and  the  appellants  (plaintiffs). 
They  say,  facetiously,  we  assume : 

'^  There  is  no  suggestion  of  fraud  in  this.  On 
the  contrary,  it  suggests  that  Humphrey  and 
Elkins  on  one  hand  and  Dole  on  the  other  were 
seeking  to  play  a  smart  game  in  the  transaction : 
that  they  w^ere  seeking  to  obtain  from  Sinai  his 
$5000.00,  believing  that  the  heirs  were  not  bound 
by  the  settlement  and  that  they  would  be  able  to 
proceed  against  Piatt.  They  were  hoist  on  their 
own  petard.  At  least  so  far  as  the  Bank  is  con- 
cerned, their  smart  trick  has  not  worked.  But  the 
essential  point  is  that  the  complaint  does  not  sug- 
gest that  Humphrey  and  Elkins  in  giving  this 
written  opinion  to  Dole  w^ere  acting  in  collusion 
with  the  Bank  for  the  purpose  of  preventing  Dole 
from  presenting  his  case  upon  the  hearings."  (See 
page  41  of  Brief  for  Appellee.) 

They  forget  that,  under  the  allegations  of  the  second 
amended  complaint,  the  defendants  Humphrey  and 
Elki]is,  attorneys  for  the  defendant  Bank  as  special 
administrator,  were  compelled  to,  and  did,  submit  to 
the  dictation  and  domination  of  the  defendant  Bank, 
although  they  had  previously  advised  the  defendant 
Bank  and  the  defendant  Dole  that  the  compromise 
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in  the  sum  of  $5000  was  totally  luadequate  and  un- 
conscionable and  illegal,  in  which  advice  they  were 
ruthlessly  overraled  by  the  defendant  Bank;  and, 
under  threat  of  summary  dismissal  as  attoraeys, 
servilely  and  supinely  submitted  to  the  dictates  of  the 
defendant  Bank  and  sacrificing  the  interests  of  the 
estate  and  the  heirs  including  ai)i)ellants  (plaintiffs) 
for  that  of  the  defendant  Bank,  went  before  the  Pro- 
bate Court  and  obtained  the  orders  and  judgment  of 
that  Court  approving  the  unjust  compromise,  suj)- 
pressing  from  the  Court  the  real  and  true  facts  in- 
volved in  the  inequitable  and  unconscionable  com- 
promise and  keeping  defendant  Dole  away  from  Court 
so  he  could  not  protest  his  objections  as  an  heir  of 
the  estate. 

If  the  allegations  of  the  second  amended  com])laint 
do  not  set  forth  extrinsic  acts  of  fraud  sufficient  to 
attack  collaterally  the  judgment  of  the  Probate  Court 
in  San  Mateo  County,  California,  then  by  no  stretch 
of  the  imagination  can  any  complaint  be  framed  which 
could  set  forth  any  extrinsic  fraud. 

Reducing  to  a  narrow^  compass  the  allegations  of 
the  second  amended  complaint  against  the  defendant 
Bank  and  the  other  defendants,  they  disclose: 

(1)  That  defendant  Sinai,  the  attorney  for  Mar- 
tina Maxine  Dole  during  her  lifetime,  betrayed  liis 
sacred  trust  as  her  attorney  and  confidential  adviser 
and  sold  her  out,  by  acquiring  for  liimselF  and  his  law- 
partner  Sam  Piatt,  l^oth  defendants,  the  valuable 
mining  property  (alleged  to  be  worth  $3,000,000), 
which  rightfully  belonged  to   Martina   Maxine   D(^le 
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during  her  lifetime   and   to   her   heirs    (appellants- 
plaintiffs)  after  her  death ; 

(2)  During  all  this  time,  defendants  Sinai  and 
Piatt  were  the  attorneys  for  defendant  Bank  as  well 
as  directors  of  one  of  its  branch  banks  in  Nevada  con- 
trolled by  its  parent  corporation,  Transamerica  Cor- 
poration, of  which  defendant  Bank  was  and  is  one  of 
its  subsidiaries  in  Nevada  as  well  as  in  California, 
and  perforce  occupying  positions  of  the  closest  fidu- 
ciary relations  with  the  defendant  Bank; 

(3)  When  the  defendant  Sinai  w^as  trying  to  settle 
(in  itself  an  admission  of  guilt)  for  the  paltry  sum 
of  $5000  his  fraudulent  conduct  to  his  erstwhile  client, 
Martina  Maxine  Dole,  the  defendant  Bank,  acting  as 
special  administrator  of  the  estate  of  Martina  Maxine 
Dole  and  of  her  heirs  including  appellants  (plain- 
tiffs), comes  forward  and,  as  such  special  adminis- 
trator, dictates  and  dominates  the  legal  situation  by 
forcing  through  the  inequitable  and  unconscionable 
compromise  sought  to  be  made  by  defendant  Sinai 
for  his  fraudulent  conduct,  by  arbitrarily  overruling 
its  own  attorneys,  who  were  also  the  attorneys  for 
the  appellants  (plaintiffs),  and  by  refusing  to  permit 
its  own  attorneys  to  voice  or  make  any  protest  or 
objection  to  the  compromise  in  the  sum  of  $5000  as 
being  grossly  inadequate  and  inequitable  to  the  estate 
and  to  the  heirs,  under  threat  to  said  attorneys  of 
summary  dismissal  and,  after  its  own  attorneys, 
rather  than  losing  their  job  as  such,  su])inely  submit 
to  the  dictates  and  domination  of  the  defendant  Bank 
and,  having  previously  advised  defendant  Dole  not 
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to  go  to  Court  or  protest  the  compromise,  actually 
go  before  the  Probate  Coui-t  and  represent  to  that 
Court  in  behalf  of  defendant  Bank  as  special  adminis- 
trator that  the  compromise  with  defendant  Sinai  was 
''for  the  best  interests  of  the  estate  and  the  lieirs'', 
and,  in  so  doing,  actually  suppressed  the  real  and  tioie 
facts  involved  in  said  crooked  and  venal  compi'omise, 
when  they  knew  in  their  own  hearts  that  such  com- 
promise was  not  for  the  best  interests  of  the  eslatc 
and  the  heirs,  the  defendant  Bank,  as  such  special 
administrator,  owing  the  highest  fiduciary  duty  to  the 
estate  and  to  the  heirs,  became  the  controlling  factor — 
the  real  culprit — in  forcing  through  and  effectino-  the 
grossly  inadequate  and  unconscionabU*  compromise^  in 
the  sum  of  $5000  and  is  just  as  culpable  in  tliis  \'vi\\u\ 
on  the  estate  and  the  heirs  as  are  its  own  attcuneys, 
Humphrey  and  Elkins,  and  the  defendant  Sinai  and 
the  other  defendants  who  figure^  in  this  fraud  as  al- 
leged in  the  second  amended  com})laint. 

All  of  these  acts  or  facts  of  fraud  wei-e  not  before 
the  Probate  Court  when  it  heard  and  made  its  oi'ders 
approving  the  inadequate  and  unconscionable  coiii- 
promise;  it  was  not  an  issue  before  the  Coni-t:  tlie 
defendant  Dole  was  purposely  advised  not  to  a})peai' 
before  the  Probate  Court  by  th(^  attorneys  for  the 
defendant  Bank  as  special  administrator  wlio  wei-e 
also  the  attorneys  for  the  appellants  (])laintiffs) ;  the 
real,  true  facts  involved  in  this  com])romise  were  all 
purposely  suppressed  from  the  Probate^  (\)Ui't :  tliey 
all  constituted  acts  of  r.rfrinsic  j'nnul  sufficient  to  at- 
tack collaterally  the  orders  and  judgment  of  the  Vvo- 
bate  Court  approving  this  unholy  compromise. 
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If  ever  a  case  of  fraud  was  adequately  alleged  it  is 
the  unconscionable  fraud  set  forth  in  the  second 
amended  complaint  and  the  motion  to  dismiss  should 
be  4-enied  and  the  defendant  Bank  compelled  to  an- 
swer and  the  case  be  tried  on  its  merits. 

It  is  to  be  noted  that  the  defendant  John  Sinai,  the 
attorney  for  the  deceased,  and  who  is  alleged  to  be 
one  of  the  chief  and  active  participators  in  the  fraud 
practiced  on  the  deceased  and  on  the  heirs,  after  filing 
dilatory  motions,  which  were  overruled,  has  answered 
and  the  case  is  at  issue  as  to  him.  He  was  charged 
jointly  with  the  defendant  Bank  and  its  officers,  at- 
torneys and  employees  in  the  fraud  practiced  on  the 
deceased  and  on  the  heirs.  The  defendant  Bank  is 
responsible  for  the  acts  of  its  officers,  attorneys, 
fiduciaries  and  employees  in  committing  frauds  within 
the  scope  of  their  employment. 

The  second  amended  complaint  plainly  and  clearly 
charges  that  the  various  defendants  and  defendant 
Bank  were  ^'acting  in  concert  and  motivated  by  the 
common  design  of  procuring  the  aforesaid  com- 
promise, said  fraiidj  being  extrinsic  in  its  nature  and 
character''.    (Par.  XXXI;  Tr.  32.) 

This  language  charges,  in  effect,  a  joint  fraud  or 
conspiracy  to  defraud  appellants  (plaintiff's). 

Under  all  of  the  allegations  of  the  second  amended 
complaint,  the  motion  to  dismiss  should  have  been 
denied  by  the  Court  below  and  defendant  Bank  com- 
pelled to  ''go  to  issue  and  proofs'', 

Bayley  &  Sons  v.  Blumberg,  254  Fed.  690-693. 
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II. 

DEFENSE  OF  STATUTE  OF  LIMITATIONS. 

This  is  made  the  basis  of  the  last  tlii-ee  grounds  of 
the  motion  to  dismiss  by  the  defendant  Bank.  These 
grounds  are  as  follows : 

^^Third,  that  the  said  complaint  shows  upon  its 
face  that  any  claims  the  said  plaintiffs  may  be 
asserting  by  the  said  c()m})laint  against  the  said 
Bank  are  barred  by  laches. 

Fourth,  that  the  said  complaint  sliows  upon  its 
face  that  any  claims  the  said  plaintiffs  may  he 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  subdivision  4  of  Section  338 
of  the  Code  of  Civil  Procedure  of  the  State  of 
California. 

Fifth,  that  the  said  complaint  shows  u])on  its 
face  that  any  claims  the  said  y)laiiitiffs  may  l)e 
asserting  by  the  said  complaint  against  the  said 
Bank  are  barred  by  Section  343  of  the  Code  of 
Civil  Procedure  of  the  State  of  California.'' 
(Tr.  46-47.) 

These  three  grounds  may  be  reduced  to  one  conten- 
tion and  that  is  that  the  statute  of  limitations  is 
barred  because  the  second  amended  complaint-  is  not 
sufficient  to  show  that  the  fraud  by  defendant  Bank 
and  the  other  defendants  was  discovered  within  three 
years  next  preceding  the  commoncomont  (^f  tlio  acti(^n. 

Subd.  4  of  Section  3;^S  of  the  (California  Vodv  of 
Civil  Procedure  provides  a  period  of  three  years  in : 

^^An  action  for  relief  on  the  gromid  of  fraud 
or  mistake.  The  cause  of  action  in  such  case  not 
to  be  deemed  to  have  accrued  mitil  the  discovery, 
by  the  aggrieved  party,  of  the  facts  constituting 
the  fraud  or  mistake.'' 
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Section  343  of  the  California  Code  of  Civil  Pro- 
cedure provides: 

^^An  action  for  relief  not  hereinbefore  pro^dded 
for  must  be  commenced  within  four  years  after 
the  cause  of  action  shall  have  accrued." 

The  allegations  of  the  second  amended  complaint  af- 
firmatively set  forth  that  the  appellants  (plaintiffs) 
commenced  their  action  for  fraud  against  the  de- 
fendant Bank  and  the  other  defendants  within  three 
years  of  the  plaintiffs'  discovery  of  the  facts  con- 
stituting the  fraud  practiced  on  them.  Their  suit  was 
filed  on  the  12th  day  of  September,  1939,  in  the  Supe- 
rior ourt  of  the  State  of  California  in  and  for  the 
City  and  County  of  San  Francisco.  It  was  removed 
to  the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  Southern  Division, 
under  the  sanction  and  authority  of  the  Federal  Re- 
moval Act. 

The  allegations  of  the  second  amended  complaint 
fully  meet  and  negative  any  laches  on  the  part  of  the 
appellants  (plaintiffs)  and  set  up  and  show  that  they 
acted  promptly  and  diligently  and  within  three  years 
after  their  discovery  of  the  fraud  practiced  on  them 
by  the  defendant  Bank  and  the  other  defendants.  It 
must  be  remembered  that  the  second  amended  com- 
plaint sets  up  that  the  appellants  (plaintiffs)  were 
and  are  residents  of  New  York  and  lived  there  during 
all  of  the  times  during  which  the  machinations  and 
fraudulent  conduct  of  the  defendant  Bank  and  the 
other  defendants  were  going  on  in  California  and  in 
Nevada.    (Tr.  20-21;  42-43.) 

The  appellants  first  leanied  of  the  fraud  practiced 
on  them  as  heirs  of  the  estate  of  Martina  Maxine 
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Dole  in  April  and  July  of  19:iH  and  the\  commenced 
their  action  in  September,  Ifl'Jf^,  a  little  over  a  year 
after  their  discovery  of  the  fraud.  They  certainly 
acted  both  promptly  and  diligently,  and  within  the 
statutory  period  of  three  years  after  their  discovery 
of  the  fraud  as  provided  by  Sub.  4  of  Section  338  and 
Section  343  of  the  California  ('ode  of  Civil  Pi'ocedure. 

Counsel  for  defendant  Bank  admits  that  the  second 
amended  complaint  states  when  the  discovery  of  the 
fraud  was  made  but  denies  that  the  complaint  states 
sufficient  allegations  what  the  discovery  was,  how  it 
was  made  and  why  it  was  not  made  sooner.  Wh-at  the 
discovery  was,  is  clearly  set  forth  in  paragraphs 
XXIV  to  and  including  XXIX  (Tr.  22-30)  ;  how  it 
was  made  is  set  forth  in  paragraph  XXXIV  (Tr. 
42^43)  in  which  it  is  positively  stated  that  none  of 
the  facts  were  known  to  said  appellants  (])laintitTfs) 
at  the  time  of  filing  the  above  entitled  action,  that  ap- 
pellants (plaintiffs)  were  placed  upon  investigation 
of  said  facts  and  circumstances  by  reason  of  certain 
recitals  contained  in  the  answer  of  said  defendant 
John  S.  Sinai;  as  to  the  third  point  tvhy  the  dis- 
covery was  not  made  sooner,  the  allegations  of  the 
complaint  show  that  Dole  hiformed  them,  that  their 
sister  had  died,  and  that  he  would  have  defendants 
C.  F.  Humphrey  and  I^uther  Elkins  act  as  attorneys 
f or  all  of  the  heirs-at-law.  Appellants  (])laintiffs)  con- 
sented to  it.  The  complaint  conthuies  that  Dole  hired 
defendants  Humphrey  and  Elkins  as  the  attorneys  of 
the  heirs-at-law.  There  were  no  circumstances  to  put 
appellants  (plaintiffs)  upon  inquiry.  They  had  a 
perfect  right  to  rely  upon  the  fact  that  they  had  at- 
torneys representing  them  who  would  inform  them  of 
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any  events  which  might  alter  appellant's  (plaintiff's) 

position. 

In  Ta/rke  v,  Burgham,  123  Cal.  163,  at  166,  it  is  said: 
^^  Where  no  duty  is  imposed  by  law  upon  a  per- 
son to  make  inquiry  and  where  imder  the  cir- 
cumstances a  ^prudent  man'  would  not  be  put 
upon  inquiry,  the  mere  fact  that  means  of  knowl- 
edge are  open  to  a  plaintiff  and  he  has  not  availed 
himself  of  them,  does  not  debar  him  from  relief 
when  thereafter  he  shall  make  actual  discovery. 
The  circumstances  must  be  such  that  the  inquiry 
becomes  a  duty  and  the  failure  to  make  it  a  neg- 
ligent omission." 

See,  also, 

Denson  v.  Pressey,  13  Cal.  App.  (2d)  472. 

As  to  Dole's  knowledge  of  the  fraud,  may  we  refer 
the  Court  to  our  earlier  discussion.  Nowhere  in  the 
second  amended  complaint  is  there  any  allegation 
from  which  anybody  can  di^aw  the  conclusion  that 
Dole  was  the  agent  of  the  appellants  (plaintiffs)  for 
any  other  purposes  than  to  employ  counsel  for  them. 
Counsel  for  appellee  Bank  is  very  well  aware  of  the 
rule  of  law  that  agent's  knowledge  can  only  be  im- 
puted to  his  principal  if  acquired  within  the  course 
and  scope  of  his  agency.  Clearly  Dole  w^as  not  a  gen- 
eral agent  of  appellants  (plaintiffs)  but  only  a  special 
agent,  if  at  all,  for  the  purpose  of  procuring  for  ap- 
pellants' (plaintiffs')  attorneys  to  represent  them. 
Clearly  the  mere  fact  that  they  are  jointly  interested 
as  heirs  in  the  same  estate  does  not  create  an  agency 
relationship. 

Therefore,  the  second  amended  complaint  is  suffi- 
cient to  show  that  the  action  is  not  barred  by  the 
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statute  of  limitations,  inasrnuc-li  as  the  action  was 
commenced  within  three  years  aftei-  tlie  discovery  hy 
the  appellants  (i)laintiffs)  of  the  fraud  practiced  on 
them  by  the  defendant  Bank,  and  thei'c^  wen^  no  facts 
known  to  appellants  (plaintiffs;  to  put  llicm  on  in- 
quiry previous  to  their  discovery  of  tlie  fiaud  as 
alleged  in  the  second  amended  conij)laiiit. 


CONCLUSION. 

In  concluding"  this  reply  brief  on  behalf  of  appel- 
lants (plaintiffs),  we  desire  to  say  that  if  the  alleira- 
tions  of  the  second  amended  complaint  do  not  set 
forth  extrinsic  acts  of  frawl  sufficient  to  attack  col- 
laterally the  judgment  of  the  Probate  Court  in  San 
Mateo  County,  California,  then  by  no  stretch  of  the 
nnagination  can  any  complaint  be  framed  which  would 
set  forth  any  extrinsic  fraud. 

Furthermore,  it  is  the  practice  of  State  and  Federal 
Courts,  in  actions  in  equity  involving  im])ortant  mat- 
ters to  go  'Ho  issue  and  proofs''  where  a  doubtful 
question  is  raised  by  the  pleadings.  This  rule  should, 
in  the  interests  of  justice,  be  applied  to  the  (*ase  at 
bar. 

As  was  well  said  by  the  Circuit  Court  of  A])])eals 
in  Bayley  &  Sons  v.  Bhmherg,  254  Fed.  Kep.  ()9()- 

693: 

^'In  Ralston  Steel  Cai*  Co.  v.  National    Dump 
Car.  Co.  (D.  C),  222  Fed.  590,  it  is  said: 

'Under  our  ])ractice,  the  fedei*al  courts  are 
inclined  to  allow  a  ca>sc  in  rqidtf/  i)irolri)i(f  />//- 
portant  matters  to  go  to  issue  and  proofs,  where 


IS 


a  doubtful  question  is  raised  by  the  pleadings. 
It  has  been  the  practice  to  overrule  a  demurrer, 
unless  it  is  founded  upon  an  absolutely  clear 
proposition  that,  taking  the  allegations  to  be 
true,  the  bill  must  be  dismissed  at  the  hearing. ' 

The  practice  which  prevails  in  the  courts  of 
equity,  in  disposing  of  motions  to  dismiss  bills 
because  the  bill  does  not  set  forth  facts  sufficient 
to  constitute  a  cause  of  action,  is  to  overrule  the 
motion  and  let  the  case  go  to  hearing,  unless  it  is 
made  absolutely  clear  that,  taking  all  the  allega- 
tions to  be  true,  the  bill  must  be  dismissed  at  the 
hearing.  The  appellant  contends  that,  upon  the 
trial,  it  intends  to  go  back  of  two  of  the  patents, 
and  produce  such  additional  evidence  as  would 
result  in  sustaining  the  patent  in  this  action. 

^^In  view  of  this  practice,  and,  further,  that  the 
bill  on  its  face  set  forth  facts  sufficient  to  con- 
stitute a  cause  of  action,  we  are  of  the  opinion 
that  the  District  Judge  erroneously  granted  the 
motion,  and  the  order  is  therefore  reversed.'' 

Without  prolonging  this  reply  brief,  it  is  earnestly 
urged  and  contended  that  the  ruling  of  the  lower 
Court,  sustaining  the  motion  of  defendant  Bank  to 
dismiss,  should  be  reversed  and  the  defendant  Bank 
compelled  to  answer  and  to  meet  the  issues  set  forth 
in  appellants'  (plaintiffs')  second  amended  complaint. 

Dated,  San  Francisco, 

Respectfully  submitted, 

Russell  P.  Tyler, 
Marshall  B.  Woodworth, 
'<  .  Attorneys  for  Appellants. 
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